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CASES 

IN  THE 

Supreme  Court  of  Alabama, 


DECEMBER  TEEM,  1883. 


Hobbs  V,  The  State. 

Indictment  for  Forgery. 

1.  Proof  of  one  offense  when  accused  on  trial  for  another;  ailmissi- 
hllity  of. — While,  as  a  general  rule,  it  is  not  permissible,  on  a  trial  for 
one  offense,  to  prove  that  the  at'ciised  has  committed  another  and  differ- 
ent offense,  yet,  if  the  two  offenses  form  parts  of  the  res  (jestse,  the  latter 
is  not  excluded  as  extraneous. 

2.  Forger}j  ;  when  instrument  will,  not  support. — A  writing,  void  on 
its  face  because  of  the  want  of  legal  requisites  to  its  vali<lity,  is  not  the 
subject  of  an  indictment  for  forgery,  in  consequence  of  its  incapacit}'^  to 
effect  fraud  ;  nor  will  a  writing,  so  imperfect  and  obscure  that  it  is  unin- 
telligible without  reference  to  extrinsic  facts,  support  an  indictment  for 
that  offense,  unless  these  facts  are  averred,  and,  by  the  averment,  it 
is  made  apparent  that  it  has  the  capacity  of  effecting  fraud. 

.3.  Same;  when  inslnunerit  vill  support. — An  indictment  charged  the 
defendant  with  the  forgery  of  an  instrument  which,  omitting  the  date, 
address  and  signature,  is  in  these  words:  "Please  send  me  word  how 
long  you  will  give  Stephen  to  pay  for  the  bed,  and  if  you  will  allow  him 
time  enough  to  pay  for  it  let  him  have  a  cheap  bureau  as  cheap  as  possi- 
ble and  I  will  see  that  you  will  get  so  and  oblige,  much  a  week.  Just 
wrile  it  off  the  whole  thing  and  send  it  to  me."  Held,  that  the  instru- 
ment was  of  apparent  legal  efficacj%  and  not  so  imperfect  and  obscure 
that,  without  reference  to  extrinsic  facts,  it  was  unintelligible;  that  hav- 
ing these  qualities,  it  had  the  capacity  for  the  perpetration  of  fraud,  and 
was  the  subject  of  forgery;  and  that  it  was  not  necessary  to  aver  in  the 
indictment  that  the  fraud  was  consummated,  the  offense  being  complete 
by  the  false  making  of  the  writing,  without  the  concurrence  of  damage' 
or  injury. 

4.  Re-examination  of  witness  discretionary  with  primary  court. — Re- 
calling and  re-examining  a  witness  in  the  course  of  a  trial  at  law,  either 
in  a  civil  or  criminal  case,  is  a  matter  resting  in  the  sound  discretion  of 
the  primary  court,  and  is  not  revisable  by  this  court  on  appeal. 

5.  Forgery;  presumption  against  one  in  possession  of  forged  instru- 
ment.^One  found  in  tiie  ]>ossessi<in  of  a  forged  instrument,  of  which  he 
purports  to  be  the  beneficiary,  and  applying  it  to  his  own  use,  must,  in 
the  absence  of  explanation,  be  presumed  to  have  forged  it,  or  to  have 
been  privy  to  its  forgery. 
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6.  Same;  when  sentence  to  hard  labor  proper. — On  a  conviction  for 
forgery  in  the  second  degree,  a  term  of  two  years  having  been  fixed  upon 
as  the  punishment,  the  court  can  elect  whether  it  shall  V)e  hard  laVjor  for 
the  county,  or  imprisonment  in  the  penitentiary  ;  and  if  hard  labor  for 
the  county  is  imposed,  as  in  this  cr.se,  it  is  proper  for  the  court  to  impose 
"  additional  hard  labor  for  the  county  for  a  term  sufficient  to  cover  all 
costs  and  officers'  fees,"  etc. 

Appeal  from  Madison  Circuit  C-ourt. 

Tried  before  Hon.  H.  C.  Speakk. 

Tlie  indictment  in  this  case  charges  Stephen  Ilobhs,  defendant 
in  the  court  beloM%  appellant  here,  with  the  forgery  of  a 
written  instrnment,  which,  retaining  the  punctnation  and  style 
of  copying  found  in  the  indictment,  is  as  follows:  "Hnnts- 
ville — July  Mr  E  B  Carter,  Please  send  me  word  how  long 
you  will  give  Stephen  to  pay  for  the  bed,  and  if  you  will  allow 
him  time  enough  to  ]xiy  for  it  let  him  have  a  cheap  bureau  as 
cheap  as  possible  and  I  will  see  that  yon  get  so  and  oblige, 
much  a  week  J  W  Wall,  Huntsville  Just  write  it  off  the 
whole  thing  and  send  it  to  me." 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  State 
examined  as  a  witness  E.  B.  Carter,  who  testified  that  the 
defendant  presented  to  him  the  instrument  alleged  to  have 
been  forged,  when  he  let  defendant  "  have  a  bedstead  and  a 
bureau."  The  defendant  objected  to,  and  moved  to  exclude 
tlie  witness'  statement,  as  to  the  bedstead,  quoted  above, 
because  it  was  illegal  and  irrelevant,  and  because  the  paper 
alleged  to  have  been  forged  did  not  name  a  bedstead,  and  did 
not  appear  to  have  been  written  to  obtain  a  bedstead.  The 
court  overruled  the  objection  and  motion  to  exclude,  and  the 
defendant  duly  excepted.  The  witness  further  testitied  that 
the  presentation  of  said  paper  to  him,  and  the  delivery  of  the 
bureau  and  bedstead  to  the  defendant  occurred  in  Madison 
county,  in  this  State.  The  bill  of  exception  then  proceeds: 
"^  witness  was  then  sworn  for  the  State,  who  examined  the 
paper  hei'cinafter  set  out,  and  alleged  to  have  been  forged,  and 
testified  that  he  did  not  write  or  sign  said  paper,  and  that  he 
did  not  authorize  any  one  to  sign  his  name  to  it,  and  that  it 
was  not  done  with  his  knowledge  or  consent."  Then,  after 
reciting  that  the  solicitor  read  to  the  jury  the  paper  alleged  to 
have  been  forged,  the  bill  of  exceptions  proceeds :  "  The 
plaintiff  rested.  The  defendant  akso  rested.  The  solicitor  for 
the  State  argued  the  case.  The  defendant's  counsel  argued  the 
case,  and  made  the  point,  that  it  had  not  been  proved  that 
John  W.  Wall,  or  J,  W.  Wall  did  not  sign  the  ])aper  alleged 
to  have  been  forged.  The  court  then,  on  motion  of  the 
solicitor,  and  against  the  defendant's  objection,  allowed  the 
State  to  recall  E.  B.  Carter  to  the  witness'  stand,  and  prove  by 
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him  that  he  knew  J.  W.  Wall,  and  that  said  J.  W.  Wall  had 
just  been  exainiiied  in  tlie  case  on  trial.  The  defendant  then 
duly  excepted  to  the  ruling  of  the  court,  in  allowing  said 
witness  to  be  recalled,  and  examined.  The  defendant  then 
proved  hy  Lydia  Brown  facts  tending  to  show  that  defendant 
could  not  write  ;  and  the  State  proved  by  William  Cooper  facts 
tending  to  show  that  defendant  could  write.  This  was  all  the 
evidence."  The  court  charged  the  jury,  ex  97iero  motu,  (1) 
"  that  the  said  paper  offered  in  evidence  was  an  obligation 
which,  without  the  aid  of  extrinsic  allegations  or  proof,  would, 
if  genuine,  fix  a  liability  on  J.  W.  Wall  " ;  and  (2)  ''  that  if  they 
found  that  Wall  did  not  sign  the  order,  or  authorize  it  to  be 
signed  in  his  name,  and  if  it  were  proved  that  the  defendant 
had  the  writing  offered  in  evidence,  and  handed  the  same  to 
E.  B.  Carter,  and  obtained  a  bedstead  and  bureau  from  said 
Carter,  and  had  failed  to  explain  how  he  obtained  said  order  or 
paper,  the  jury  might  infer  that  the  defendant  had  written 
said  paper,  or  procured  it  to  be  written."  To  each  of  these 
charges  the  defendant  duly  excepted. 

After  a  verdict  of  guilty  had  been  returned  by  the  jury,  but 
before  sentence,  the  defendant  moved  the  court  "  to  arrest  the 
judgment  in  the  case,  and  to  discharge"  him,  on  the  grounds 
that  (1)  tiie  indictment  did  not  charge  him  witii  any  offense; 
(2)  the  paper  alleged  to  have  been  forged,  if  genuine,  is  not  a 
writing  that  created  or  imposed  any  liabilit}' ;  (3)  "  no  fact 
aliunde  the  paper  alleged  to  have  been  forged  is  alleged,  which 
would  cause  said  paper  to  impose  any  liability  on  any  one  ;" 
and  (4)  ''  it  is  not  alleged  that  defendant  obtained  any  thing  of 
value  of  any  one  by  means  of  said  paper  alleged  to  be  forged." 
The  court  overruled  defendant's  inotion,  and  sentenced  him  to 
hard  labor  for  Madison  county  for  two  years,  "as  a  punishment 
for  the  offense  committed,"  and  for  the  additional  term  of  one 
hundred  and  thirty-two  days,  for  costs  and  officers'  fees,  they 
having  been  ascertained  to  be  $52.95,  and  the  defendant  having 
failed  to  pay  or  secure  the  same. 

The  I'ulings  above  noted  are  here  assigned  aserror. 

D.  D.  SH?:LBy,  for  appellant. — (1)  An  indictment  charging 
the  forging  of  an  instrument  creating  no  liability  on  its 
face,  without  averments  aliunde,  is  demurrable. — People  v. 
Shall,  9  Cowen,  778 ;  People  v.  Harrison,  8  Barb.  (N.  Y.)  560; 
Com.  V.  Pay,  3  Gray  441;  Co7n.  v.  Lawless,  10  L  Mass.  32; 
Eemhert  v.  State,  53  Ala.  467 ;  2  Bish.  on  Cr.  Law,  440-48. 
The  order  alleged  to  have  been  forged  does  not  create,  or 
purport  to  create  any  liability.  Carter  could  not  have  recovered 
of  Wall  on  the  order,  if  it  had  been  genuine,  without  proving 
that  he  did  let  Stephen  have  the  bureau,  and  its  value.     These 
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facts  should  have,  therefore,  been  alleged.  (2)  The  contract 
alleged  to  hav'e  been  forged  is  one  of  guaranty.  It  j3urport8 
to  make  Wall  responsible  for  Hobbs'  debt ;  and,  if  valid,  is  a 
guaranty. — Brandt  on  Suretyship,  §  1.  So  Wall  would  have 
had  the  right  to  stand  on  the  eyiaot  terms  of  the  contract. — Ih. 
§  79.  The  contract,  therefore,  by  its  words  not  being  enforceable, 
is  void.  Forgery  can  not  be  predicated  upon  a  void  writing. — 2 
Bish.  on  Cr.  Law,  533  ;  John  v.  State,  23  AVis.  504- ;  Ahhott  v. 
Rose,  62  Me.  194  ;  Reed  v.  State,  28  Ind.  396  ;  State  v.  Briggs, 
34  Vt.  503.  (3)  The  order  is  void  for  uncertainty.  It  fixes 
no  certain  liability  on  Wall,  even  if  it  were  proved,  in  a  suit 
on  the  order,  that  Carter  let  Stephen  have  the  bureau.  If 
it  binds  Wall  at  all,  it  is  to  make  weekly  payments.  Are  the 
payments  to  be  one  cent  a  week,  or  one  dollar  a  week  ?  It  is 
void  for  uncertaintv. — Bish.  on  Con.  ^^  22,  581 ;  Pomeroy  on 
Con.  §  159  and  note ;  1  Cliitty  on  Con.  93.  (4)  The  order 
had  no  connection  with  the  bedstead  which  Carter  let  defendant 
have.  The  court  erred  in  not  excluding  Carter's  testimony 
that  he  let  defendant  have  a  bedstead  on  the  order.  (5)  The 
sentence  in  this  case  case  being  for  over  two  years,  should  the 
defendant  not  have  been  sentenced  to  the  penitentiary,  and  not 
to  hard  labor  for  the  county  ? — Code,  1876,  §  4450. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (1)  The 
instrument  alleged  to  have  been  forged  purports  to  create  a 
pecuniary  demand  or  obligation,  and  comes  within  the  statute. 
The  meaning  of  the  order,  on  its  face,  is  plain,  and  is  this : 
That  if  Carter  would  sell  the  bearer  a  cheap  bureau,  to  be  paid 
for  in  a  reasonable  time,  to  be  agreed  upon  between  them,  the 
signer  would  see  that  it  was  paid  for  in  that  time  by  weekly 
installments,  the  amount  of  such  installments  to  be  determined 
by  the  time  of  payment  agreed  upon.  (2)  It  is  not  necessary 
that  a  paper  writing,  to  come  within  the  statute,  should  be  an 
instrument  upon  which  an  action  may  be  maintained  by  simply 
setting  it  out  in  a  complaint;  for  if  such  were  the  rule,  no 
mere  order  would  be  within  the  statute.  It  is  sufficient,  if  the 
instrument  is  one  "  which,  if  genuine,  might  apparently  be  of 
legal  efficacy,  or  tha  foundation  of  a  legal  liability  "  Clearly 
the  instrument  set  out  in  the  indictment  inight  be  the 
"foundation  of  a  legal  liability." — Remhert  v.  State,  53  Ala. 
467  ;  2  Bish.  on  Cr.  Law,  §  523  ;  Steam's  case,  21  Wend.  413. 
(3)  The  evidence  objected  to  was  all  part  and  parcel  of  the 
same  transaction  ;  and  it  was  impossible  to  separate  the  part 
objected  to,  from  the  part  conceded  to  be  admissible.  (4)  The 
charge  was  in  strict  conformity  to  the  rule  laid  down  by  this 
Court. — Allen  v.  State,  in  MSS. 
Vol.  lxxt. 
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BRICKELL,  C.  J. — 1.  The  writing,  if  genuine,  was  not 
an  antliority  for  tlie  sale  of  a  bedstead,  or  of  any  otlier  article 
than  a  bureau  ;  yet,  the  sale  and  delivery  of  the  bedstead  and 
the  bureau,  and  the  presentment  of  the  writing  were  in  point 
of  time  coincident,  forming  parts  of  the  same  transaction.  It 
may  be,  the  fact  of  the  sale  of  the  bedstead  was  unessential  and 
unimportant;  but  it  would  have  been  difficult,  in  a  narration 
of  the  fact  of  the  presentment  of  the  writing,  and  of  the  use 
to  which  it  was  a|)j)lied  by  the  defendant,  to  avoid  reference 
to  it.  We  can  see  no  reason  for  separating  the  transaction  into 
parts,  admitting  some  in  evidence,  and  excluding  others.  If, 
through  the  medium  of  the  writing,  the  defendant  obtained 
credit  for  the  bedstead,  the  fact  could  properly  be  shown  as 
indicative  of  the  motives  for  its  false  making.  As  a  general 
rule,  it  is  not  permissible,  on  a  trial  for  one  oiTense,  to  prove 
that  the  accused  has  committed  anotlier  and  different  offense; 
but  if  the  two  form  parts  of  the  res  gestai^  the  one  is  not 
excluded  as  extraneous — it  may  be  iinportant  as  indicative  of 
notice  or  of  the  scienter. —  Gassenheimer  v.  State,  52  Ala.  313. 

2.  The  motion  in  arrest  of  judgment,  and  the  lirst  instruction 
given  the  jury  involve  substantially  the  same  and  the  main 
question  in  the  case  ;  which  is,  whether  the  writir)g  is  not  void, 
without  legal  efficacy,  and  incapable  of  being  the  subject  of 
forgery.  The  point  of  contention  is,  that  it  is  fatally  uncertain  ; 
that  the  price  or  cost  of  the  bureau  is  not  stated,  nor  is  the 
time  or  manner  of  payment,  and,  of  consequence,  that  it  could 
not  become  the  basis  of  a  valid  contract.  A  writing,  void  on 
its  face  because  of  the  want  of  legal  requisites  to  its  validity,  is 
not  the  subject  of  an  indictment  for  foi'gery,  in  consequence  of 
its  incapacity  to  effect  fraud.  Illustrations  are  an  unattested 
will  of  lands,  and  a  conveyance  of  lands  by  a  married  woman, 
not  purporting  to  be  executed  as  the  law  may  appoint.  And 
a  writing,  so  imperfect  and  obscure  that  it  is  unintelligible 
without  reference  to  extrinsic  facts,  will  not  support  an 
indictment  for  foi-gery,  unless  these  facts  are  averred,  and  by 
the  averment  it  is  made  apparent  that  it  lias  the  capacity  of 
effecting  fraud. — Remhert  v.  State,  53  Ala.  467.  But  it  is  quite 
an  error  to  suppose  that  a  writing  like  that  set  out  in  the 
indictment  is  invalid  for  the  want  of  legal  requisites,  or  that 
it  is  so  imperfect  and  obscure,  that,  without  reference  to 
extrinsic  facts,  it  is  unintelligible.  The  law  has  not  prescribed 
for  it  a  particular  mode  of  execution,  nor  declared  its  requisites. 
In  form,  substance,  and  legal  effect,  it  is  a  proposition  to  pay 
the  person  to  whom  it  is  addressed,  in  weekly  installments,  the 
price  or  cost  of  a  cheap  bureau,  which  the  person  designated 
may  purchase.  It  is  an  authority  to  that  person  to  purchase, 
to  agree  upon  the  price,  and  to  fix  the  installments  in  which  it 
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is  payable.  The  limitation  upon  the  authority  is,  that  the 
bureau  must  be  in  price  and  value,  cheap  ;  that  is,  common  as 
compared  with  others  of  greater  value,  and  the  price  is  not  to 
be  payable  presently,  or  in  a  gross  sum  in  the  future,  but  in 
weekly  installments,  the  sum  of  each  installment  having  a 
reasonable  correspondence  to  the  price.  When  acted  upon 
by  the  person  to  whom  it  was  addressed  ;  when  the  proposition 
was  accepted,  and  there  was  a  sale  of  a  bureau,  if  there  was 
not  a  plain  departure  from  the  limitations  of  the  authority,  the 
writer  M'Ould  become  immediately  liable — a  debt  would  be 
created,  his  own  debt,  and  not  the  debt  of  another.  Similar 
writings  are  used  daily  in  the  transaction  of  business,  have 
often  been  the  subject  of  controversy,  and  their  legal  validity 
and  operation,  as  creating  direct  engagements  U[)on  the  part 
of  the  promisor,  can  not  be  doubted  or  questioned,  though 
the  sum  payable,  or  the  time  of  payment  may  not  be  expressed  ; 
these  are  determinable  and  rendered  certain  by  the  act  of  the 
person  authorized  to  deal  on  the  credit  of  the  promisor. — Bates 
V.  Starr,  6  Ala.  G97  ;  Oliver  v.  Hire,  14  Ala.  ayO ;  Scott  v.  Alyatt, 
24  Ala.  489  ;  Sanford  v.  lloviard,  29  Ala.  684.  The  writing 
18  of  apparent  legal  efficacy  ;  if  genuine,  it  would  answer  the 
purpose  of  its  creation — enabling  the  person  designated  to  buy 
a  cheap  bureau  on  the  credit  of  the  writer  or  person  signing  it, 
from  the  person  to  whom  it  is  addressed.  Having  these 
qualities,  it  has  the  capacity  for  the  perpetration  of  fraud,  and 
is  the  subject  of  forgery.  It  was  not  necessary  to  aver  in  the 
indictment  that  the  fraud  was  consunnnated.  The  offense  was 
complete  by  the  false  making  of  the  writing,  without  the 
concurrence  of  damage  or  injury. — Jones  v.  State,  50  Ala.  161. 

3.  Recalling  and  re-examining  a  witness  in  the  course  of  a 
trial  at  law,  civil  or  criminal,  is  a  matter  resting  in  the  sound 
discretion  of  the  primary  court,  and  its  action  is  not  revisable 
on  ei-ror. 

4.  The  second  instruction  given  by  the  court  is  free  fr^im 
error.  The  posses^rion  and  use  of  the  means  or  itistruments  of 
crime  is  always  an  important  fact,  which,  if  unexplained, 
raises  unfavorable  presumptions.  One  found  in  the  possession 
of  a  forged  instrument  of  which  he  purpoits  to  be  the 
beneficiary,  and  applying  it  to  his  own  uses,  must,  in  the 
absence  of  explanation,  be  presumed  to  have  fabricated  it, 
or  to  have  been  privy  to  its  fabrication.  It  is  difficult  to 
conceive  that  he  could  have  the  possession  unless  he  had 
fabricated  it,  or  assented  to  its  fabrication  ;  and  the  presumption 
grows  stronger,  when  he  uses  or  attempts  to  use  it.^ — State  v. 
Britt  3  Dev.  122. 

5.  It  was  the  duty  of  the  court  to  affix  the  punishment 
following  conviction,  which  must  have  been  either  imprisonment 

Vol.  lxxv. 
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in  the  penitentiary,  or  hard  hibor  for  the  county,  for  a  term  of 
not  less  tluin  two,  and  not  exceeding  ten  years. — Code  of  1876, 
§  4342.  A  term  of  two  years  having  been  fixed  upon,  the 
court  could  elect  whether  it  should  be  hard  labor  for  the 
county,  or  imprisonment  in  the  penitentiary.  The  law  confides 
the  discretion  to  the  court.- — Code  of  1876  §  4450.  Imposing 
hard  labor  for  the  county,  the  court  properly  imposed  additional 
hard  labor  for  the  county  for  a  term  sufficient  to  cover  all  costs 
and  officers'  fees,  etc. — Pam.  Acts,  1880-81,  p.  37 ;  Code  of 
1876,  §  4731. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Johnson  v.  The  State. 

Indictment  for  Garaing. 

1.  Betting  at  games,  prohibited  by  section  4^07;  sufficiency  of  indict- 
ment.— Form  29,  for  an  indictment  under  section  4209  of  the  Code, 
contains  all  the  essential  parts  of  an  indictment  for  betting  at  a  gaming 
table,  or  at  a  game  called  keno;  but  it  is  not  full  enough,  when  the 
charge  is,  that  the  accused  bet  at  one  or  more  of  the  games  prohibited 
by  section  4207  of  the  Code.  An  indictment  under  that  clause  of  sec- 
tion 4209,  to  be  sufficient,  must  aver  both  the  betting,  and  that  one  or 
more  of  the  enumerated  games  was  played,  at  some  one  of  the  places 
named,  by  the  accused,  or  by  some  other  person  or  person^. 

2.  Same. — An  indictment  charging  that  the  accused  "played  at  a 
game  with  cards  at  a  public  house,  and  did  bet  or  hazard  money  or  bank 
notes  at  said  game,"  does  not  charge  two  offenses,  but  charges  only  the 
graver  offense  denounced  by  section  4209  of  the  Code. 

3.  When  charge  properly  refused. — Under  an  indictment  for  gaming, 
the  evidence  only  tending  to  prove  that  the  place  at  which  the  game  was 
played  was  a  private  room,  its  sufficiency  is  a  question  for  the  jury; 
and  hence,  a  charge  requested  by  the  defendant,  which  assumes  that 
fact  as  proved,  is  properly  refused. 

4.  Gaming;  parties  charged  with  knowledge  of  character  of  place. 
Parties  who  play  at  a  game  with  cards  must  see  to  it,  that  they  do  not 
play  in  one  of  the  places  prohibited  by  the  statute ;  and  their  wafct  of 
icnowledge  of  the  character  of  the  jilace  is  no  excuse.  Hence,  a  charge 
requested  by  a  defendant  indicted  for  betting  at  a  game  with  cards  at  a 
public  house,  which  instructs  the  jury  that  "when  the  evidence  shows 
that  the  room  in  which  the  playing  took  place  was  a  private  room  used 
as  a  dwelling,.it  is  incumbent  on  the  [)rosecution  to  show  that  the  defend- 
ant knew,  or  had  reasonable  cause  to  know,  that  circumstances  existed 
which  would  make  it  a  public  place  in  the  sense  of  the  law,"  is  properly 
refused. 

Appeal  from  Madison  County  Court.  . 

Tried  before  Hon.  William  Richardson.     ' 
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The  indictment  in  this  cause  charges,  tliat  Buck  Jolinson, 
the  defendant  in  the  court  below,  appellant  here,  prior  to  the 
finding  thereof,  "played  at  a  game  with  cards  at  a  puhlic 
house,  and  did  bet  or  liazard  money  or  bank  notes  at  said 
game."  The  defendant  moved  to  quash  the  indictment  on  the 
ground  that  "the  same  chaiged,  in  a  single  count,  two  distinct 
and  different  offenses,  punishable  under  the  laws  of  Alabama 
with  different  punishments,  to-wit :  Playing  cards  at  a  pul)lic 
place,  and  betting  money  at  a  game  of  cards  played  at  a  pul)lic 
place."  The  court  overruled  the  motion,  and  the  defendant 
excepted.  The  bill  of  exceptions  does  nut  purport  to  set  out 
all  the  evidence  introduced  on  the  trial,  but  only  the  following  : 
"  Upon  the  trial  of  said  cause  Iziah  Fennell,  a  witness  for  the 
State,  and  Ben  Cooper  and  Nelly  Bynum,  witnesses  for  the 
defense,  testified  that  tlie  room  in  which  tlie  defendant  was 
charged  witli  having  played  and  bet  at  said  game  was  the  bed- 
room and  dwelling  of  the  said  Nellie  Bynum."  'J'he  defend- 
ant requested  the  court  in  writing  to  charge  the  jury  as  follows: 
"  When  the  evidence  sliows  that  the  room  in  which  the  play- 
ing took  place  was  a  private  room  used  as  a  dwelling,  it  is 
incumbent  on  the  prosecution  to  show  that  the  defendant 
knew,  or  liad  reasonable  cause  to  know,  that  circumstances 
existed  which  would  make  it  a  public  house  in  the  sense  of  the 
law."  Tliis  charge  the  court  refused  to  give,  and  the  defend- 
ant excepted. 

Appellant's  counsel  not  disclosed  l)y  the  record. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— Section  4207  of  the  Code  of  ISTP.  declares 
that  "any  person  who  plays  at  any  game  with  cards,"  etc.,  "at 
any  tavern,  inn,"  or  various  other  named  places,  '*  must,  on 
conviction,  be  fined  not  less  than  twenty,  nor  more  than  fifty 
dollars."  This  defines  the  offense  of  playing  at  one  of  the 
named  public  places,  when  nothing  of  value  is  bet  or  hazarded 
on  the  result  of  the  game.  Form  27,  on  page  1^94  of  the  Code, 
is  expressly  provided  for,  and  adapted  to  this  section.  Section 
4209  of  the  Code  enacts  that  "any  person  who  bets  or  hazards 
any  money,  bank  notes,  or  other  thing  of  value  *  *  at  any 
game  prohibited  by  section  4207,  *  *  must,  on  conviction, 
be  lined  not  less  than  fifty,  nor  more  than  three  hundred  dol- 
lars." Form  29,  same  page  of  the  Code,  is  in  terms  ])rovided 
for  this  section — 4209.  Form  29  is  very  brief,  and  does  not 
purport  to  be  complete  in  itself.  It  contains  all  the  essential 
parts  of  an  indictment  for  betting  at  a  gaming  table,  or  at  a 
game  called  keno ;  but  it  is  not  full  enough,  wljen  the  charge 
Vol.  Lxxv. 
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is  that  the  accused  bet  at  one  or  inore  of  the  games  prohibited 
by  section  4207  of  the  Code.  To  meet  sucli  a  case  as  tiiat,  the 
indictment,  to  be  sufficient,  must  allege,  not  only  that  the  ac 
cused  did  bet  or  hazard,  but  must  go  farther  and  aver  substan- 
tially all  that  is  averred  in  form  27.  In  other  words,  the  clause 
of  4209  whicli  we  are  construing,  being  nothing  more  nor  less 
than  the  offense  denounced  by  section  4207,  aggravated  by  the 
wager,  or  gambling  ingredient,  the  indictment,  to  be  sufficient, 
inust  aver  both  the  betting,  and  that  one  or  more  of  the  enu- 
merated games,  and  at  some  one  of  the  places  named,  was 
])layed  by  the  accused,  or  by  some  other  person  or  persons. 
We  say  some  other  person  or  persons ;  for  it  is  manifest  that 
one  who  bets  on  such  game,  when  played  by  others,  is  as  much 
an  offender  of  the  statute,  as  he  who  botli  bets  and  plays.  The 
indictment  in  this  case  does  not  charge  two  offenses.  It  only 
charges  the  graver  offense  denounced  by  section  4209  of  the 
Code. —  Collins  v.  The  State,  70  Ala.  19 ;  Jacohson  v.  The  State, 
55  Ala.  151. 

The  charge  asked  was  rightly  refused.  It  assumes  as  fact 
that  the  evidence  showed  the  room  in  which  the  playing  took 
place  was  a  private  room;  or  the  language  was  susceptible  of 
that  construction.  There  was  only  testimony  tending  to  prove 
that  fact.  Its  sufficiency  should  have  been  left  to  the  jury. 
It  was  objectionable  also  in  its  second  aspect.  Parties  who 
play  at  a  game  with  cards  must  see  to  it  that  they  do  not  play 
in  one  of  the  prohibited  places.  Their  want  of  knowledge  of 
the  character  of  the  place,  if  it  be  one  of  those  enumerated 
in  the  statute,  is  no  excuse.  A  bedroom,  or  dwelling-house, 
may  be  used  for  some  other  purpose,  which  will  make  it  one 
of  the  prohibited  places.— 1  Brick.  Dig.  336,  §  8;  Ih.  339, 
§§  59,  60,  61. 

No  costs  will  be  allowed  to  the  clerk  of  the  circuit  court 
for  the  return  to  the  certiorari. 

Affirmed. 


McElroy  v.  The  State. 

Indictment  for  Murder. 

1.  VenWt  in  capital  case;  motion  to  quash. — Under  the  provisions  of 
the  statute  reguhiting  the  drawing  and  impanelling  of  grand  and  petit 
jurors  in  the  county  of  Dallas  (Pamph.  Acts,  1882-3,  p.  273;  lb.  p.  446), 
the  failure  of  the  sheriff  to  find  a  person  whose  name  is  on  the  list  of 
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jurors  drawn  by  the  court,  and  ordered  to  be  summoned  for  the  trial  of 
a  capital  case,  is  no  ground  for  quashing  the  venire. 

2.  Confession;  iclien  admissible. — Confessions  made  in  this  case  held 
admissible,  although  made  while  the  defendant  was  under  arrest  for  the 
crime  charged,  and  to  the  persons  making  the  arrest. 

3.  Charge;  when  free  from  error. — Where,  on  the  trial  of  a  defendant 
for  the  murder  of  his  wife,  the  evidence  tended  to  show  that  the  defend- 
ant killed  his  wife  by  wantonly  striking  her  with  an  ax,  a  charge  in- 
structing the  jury,  that  the  law  presumes  that  every  ])erson  intends  to 
do  that  which  he  does,  and  that  the  defendant  must  be  presumed  to 
have  designed,  not  only  what  he  did,  but  also  the  necessary  consequence 
of  his  act,  unless  he  could  show  to  the  contrary,  is  free  from  error. 

Appeal  from  Citj  Court  of  Selma. 

"^J'ried  before  Hon  Jon.  ITakalson. 

James  McElroy,  defendant  in  the  court  below,  appellant 
here,  was  indicted  for  the  murder  of  Mary  McElroy,  his  wife, 
by  striking  or  cutting  her  with  an  ax ;  and  on  the  trial  he  was 
convicted  of  mnrderin  the  first  degree,  and  sentenced  to  death 
by  hanging.  On  the  day  set  for  the  trial,  and  before  the  trial 
was  begun,  the  defendant  moved  the  court  to  quash  the  venire, 
on  the  ground,  in  substance,  that  among  the  number  of  jurors 
drawn  and  ordered  to  be  summoned  for  the  trial,  was  one 
Sneed  Mays,  "  who  had  not  been  summoned  by  the  sheriff,  and 
was  not  then  present  in  court."  On  the  hearing  of  the  motion, 
the  court  allowed  the  State  to  prove,  against  the  defendant's 
objection,  that  the  deputy,  who  had  been  charged  with  the 
duty  of  summoning  the  jurors,  went  to  the  house  of  said  Mays 
for  the  purpose  of  summoning  him  as  a  juror  in  this  case,  and, 
arriving  after  dark,  lie  was  told  by  a  person  whom  he  could 
not  see  on  account  of  darkness,  but  who  was,  judging  from 
his  tone  of  voice,  a  negro,  that  Mays  was  absent  from  home  on 
a  visit  in  Wilcox  county,  and  that  he  would  not  return  before 
the  Monday  of  the  next  week  ;  and  that  he  thereupon  returned 
said  Mayo  not  found,  without  making  any  other  effort  to  sum- 
mon him.  The  court  overruled  the  defendant's  motion,  and 
refused  to  quash  the  venire  ;  and  to  this  ruling,  and  to  the 
ruling  admitting  the  evidence  offered  by  the  State,  the  de- 
fendant duly  excepted. 

The  State,  after  examining  one  Edith  Craig  as  a  witness, 
who  testified  "that  she  saw  the  defendant  kill  his  wife,  last 
fall,  in  Dallas  county,  with  an  ax,  and  to  all  the  facts  attend- 
ing the  killing,"  examined  one  James  E.  Kennedy  as  a  wit- 
ness, who  testified  that  "  he  heard  of  the  killing  the  morning  it 
was  done ;  that  he  got  Mr.  Lovett  to  go  with  him  in  pursuit  of 
defendant,  to  aj)prehend  him,  and,  on  the  way,  they  were 
joined  by  two  young  men,  Mr.  Edwards  and  Mr.  King,  and 
that  they  followed  by  his  tracks  in  the  road,  and  came  in  sight 
of  him   some   seven    or   eight  miles  from  where  the   killing 
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occurred.  Defendant  was  walking  rapidly,  and  had  his  budget 
of  clothes.  We  rode  fast  and  passed  him.  When  he  came  up, 
I  arrested  him.  He  surrendered  at  once.  The  others  were  a 
little  way  off  when  I  arrested  him,  behind  some  bushes.  I 
asked  him  if  he  killed  his  wife.  He  said,  jes.  I  asked  him 
why  he  killed  her,  or  what  he  killed  her  for.  He  said  he  had 
the  devil  in  him,  or  the  devil  made  him  kill  her  ;  I  don't  re- 
member in  which  form  he  put  it.  I  asked  him,  what  he  killed 
her  with.  He  said  h^  killed  her  with  an  ax.  I  then  told  one 
of  the  young  men  who  had  come  np,  to  get  a  string  and  tie 
liim.  That  was  done.  While  tying  him,  or  before  we  tied 
him,  or  about  that  time,  defendant  remarked  :  '  You  have 
caught  me,  and,  Captain,  you  can-  just  take  me  out  and  hang 
me  to  a  tree.  I  am  ready  to  die.'  We  then  started  back,  and 
a  good  deal  was  said,  but  I  don't  remember  all  he  said.  He 
talked  freely  to  others,  Edwards,  Lovett  and  King,  who  were 
there."  Preliminary  to  the  introduction  of  the  confession 
noted  above,  it  was  also  shown  that  said  Kennedy,  when  he 
came  up  to  defendant,  had  "  a  double-barrel  gun,  at  a  present 
arms;"  that  defendant  asked  Kennedy  not  to  shoot,  in 
response  to  which  Kennedy  replied  that  he  would  not  shoot  if 
he,  defendant,  would  surrender ;  that  Kennedy  "  kept  bis  gun 
so  he  could  use  it,  until  he  knew  that  they  had  defendant 
safe;"  that  the  defendant  had  known  Kennedy  for  a  long 
time ;  that  nothing  was  said  to  the  defendant  tending  to 
induce  him  to  believe  that  it  would  be  better  for  him  "  to  tell 
it  all ; "  that  no  threats  were  used,  nor  inducements  offered ; 
that  the  defendant  seemed  to  be  cool  and  reckless,  and  that 
witness,  while  he  may  have  spoken  in  a  prompt,  firm  tone,  did 
not  speak  in  an  unusual  tone.  The  defendant  objected  to  the 
admission  of  the  confession,  on  the  ground,  in  substance,  that 
it  was  not  freely  and  voluntarily  made ;  but  the  objection  was 
overruled,  and  the  confession  admitted  ;  and  to  this  ruling  the 
defendant  excepted." 

"  The  defendant  then  introduced  Joe  Edwards  as  a  witness, 
who  testified  :  "  I  went  with  Kennedy  to  arrest  defendant. 
I  was  a  good  step  off,  near  by,  when  he  was  arrested.  I  did 
not  know  what  passed  between  Kennedy  and  defendant  when 
lie  was  arrested.  I  went  up.  I  said,  '  Jim,  you  killed  your 
wife,  or  what  did  you  kill  your  wife  for;  you  are  going  to  be 
hung  for  it.'  He  said  the  devil  made  Lira  do  it.  I  heard 
nothing  that  was  said  between  him  and  Kennedy  before.  I 
went  and  got  a  line  and  tied  him.  On  his  way  back  he  talked 
a  good  deal.  Mr.  Kennedy  had  his  gun,  a  double-barrel,  at  a 
present,  facing  defendant,  and  close  to  him,  until  he  was  tied. 
Defendant  had  known  witness  and  Kennedy  a  number  of 
years,  and  he  was   very    humble  and  obedient  to  white  men." 
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On  the  testimony  of  this  witness,  the  defendant  moved  to 
exclude  the  confession  made  to  the  witness  Kennedy ;  but  the 
court  overruled  the  motion,  and  the  defendant  excepted. 

The  defendant  also  reserved  an  exception  to  the  following 
charge  given  by  the  court  to  the  jury  :  "  That  the  law  pre- 
sumes that  every  person  intends  to  do  that  which  he  does; 
that  he  must  be  presumed  to  have  designed  what  he  did,  or 
what  is  the  necessary  consequence  of  his  act,  unless  he  can 
siiow  to  the  contrary." 

S.  W.  John,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERYILLE,  J. — The  court,  in  our  judgment,  com- 
rnitted  no  error  in  ov^erruling  the  motion  made  by  the  defend- 
ant to  quash  the  venire.  The  ground  of  this  motion  was  the 
failure  of  the  sheriff  to  find  one  of  the  jurors  whose  name  was 
on  the  list  of  those  drawn  by  the  court  and  ordered  to  be  sum- 
moned, in  accordance  with  the  provisions  of  the  special  law 
regulating  the  drawing  and  impanelling  of  grand  and  petit 
juries  in  the  county  of  Dallas. — Acts  1882-83,  pp.  273-278, 
446. 

It  is  one  of  the  provisions  of  this  law  that  where  any  person 
stands  indicted  in  the  city  or  circuit  court  of  Dallas  county 
for  a  capital  felony,  the  judge  shall  make  the  usual  order 
required  by  section  4874  of  the  Code,  "  commanding  the 
sheriff  to  summon  not  less  than  fifty,  nor  more  than  one  hun- 
dred persons,  including  those  summoned  on  the  regular  juries 
for  the  week."  It  is  also  made  his  duty,  in  open  court,  to  cause  to 
be  drawn  from  a  "  jury  box  "  provided  for  by  the  statute  ''  the 
number  of  names  required,  with  the  regular  jurors  for  that 
week,  to  make  the  number  named  in  said  order,"  and  "  shall 
cause  an  order  to  be  issued  to  said  sheriff  to  suimnon  said  per- 
sons therein  named  "  to  appear  in  court  on  the  day  set  for  the 
trial  of  the  defendant.— Acts  1882-83,  §  4,  p.  449.  It 
is  made  a  contempt  of  court  if  the  sheriff  negligently  fail 
to  summon  any  person  on  this  list. — §  7,  p.  450. 
There  is  nothing  in  the  statute,  however,  which  provides  for 
the  contingency  of  a  failure  by  the  sherifE  to  find  any  one  or 
more  of  this  list  of  jurors. 

The  record  shows  that  the  court  made  an  order  allowing  the 
defendant  fifty  jurors,  including  the  regular  jurors  impanelled 
for  the  week,  of  whom  there  appears  to  have  been  twenty-nine. 
The  list  of  additional  jurors  drawn,  as  required  by  the  statute, 
and  furnisiied  to  the  sherifi:  to  be  summoned  by  him,  contained 
twenty-one  names.     One  of  this  list,  a  man  by  the  name  of 
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Myers,  he  failed  to  find,  after  making  inquiry  for  him  at  his 
usual  place  of  residence,  where  he  ascertained  that  Myers  was 
absent  from  hom.e  on  a  visit  to  another  county.  The  return  of 
the  sheriff  showed  that  this  juror  was  not  found.  We 
are  unable  to  see  why  this  should  be  any  ground  for 
quashing  the  venire,  especially  in  view  of  the  offer  of  the  solic- 
itor, with  the  consent  of  the  court,  to  place  the  name  of  the 
absent  juror  in  the  box,  and  when  drawn  to  challenge  him  on 
behalf  of  the  State.  This  offer,  however,  was  unnecessary.  It 
could  not  have  been  contemplated  that  the  sheriff  would  always 
be  able  to  find  every  juror  whom  he  was  ordered  to  summon. 
He  must  sometimes  fail  in  the  nature  of  probabilities.  The 
court  has  literally  pursued  every  step  required  by  the  statute, 
and  the  sheriff  seems  to  have  performed  his  duty  properly.  If 
the  law  operates  unjustly  in  some  cases,  the  reuiedy  is  for  the 
legislative,  and  not  the  judiciary  department. 

The  confessions  of  guilt  made  by  the  defendant  were  clearly 
voluntary,  and  therefore  admissible.  They  are  shown  to  have 
been  made  free  from  the  influence  of  fear  or  hope  applied 
to  the  prisoner's  mind,  and  thus  operating  to  induce  them. 
The  fact  that  the  accused  was  under  arrest  at  the  time  for  the 
crime  charged,  as  uniformly  held,  would  not  render  his  confes- 
sions inadmissible,  whether  made  to  an  officer  of  the  law  or  any 
other  person. — Aaron  v.  The  State,  37  Ala.  106  ;  Whart.  Cr. 
Ev.  §§  647-672;  Eedd  v.  The  State,  69  Ala.  255  ;  Meinaka  v. 
The  State,  55  Ala.  47.  We  find  nothing  in  the  facts  of  this 
case  bringing  it  within  the  rule  declared  by  this  court  in  Young 
c&  Griffin  V.  The  State,  68  Ala.  569,  where  certain  confessions 
made  by  the  prisoners  were  held  inadmissible,  because  they 
were  elicited  by  the  terror  of  surrounding  circumstances,  sus- 
picious and  menacing  in  their  character. 

The  evidence  tends  to  show  that  the  prisoner  murdered  his 
wife  by  wantonly  striking  her  with  an  axe.  The  charge  of  the 
court,  when  construed,  as  it  must  be,  in  reference  to  the  evi- 
dence, was  unquestionably  correct  in  declaring  that  the  law 
presumes  every  person  intends  to  do  that  which  he  does,  and 
that  the  defendant  must  be  presumed  to  have  designed  not 
only  what  he  did,  but  also  the  necessary  consequence  of  his 
act,  unless  he  could  show  to  the  contrary.  This  charge  involves 
a  settled  and  elementary  principle  of  law. — 1  Greenl.  Ev.  §  18  ; 
4  Cooley's  Bl.  Com.  *  222,  n.  (4);  Clark's  Man.  Cr.  Law,  § 
182. 

We  discover  no  error  in  the  record,  and  the  judgment  of  the 
city  court,  with  the  sentence  of  death  which  it  has  pro- 
nounced upon  tlie  prisoner,  must  be  affirmed. 
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HoUey  v.  The  State. 

Indictment  for  Murder. 

1.  Indictment;  signature  of  solicitor. — The  signature  of  the  solicitor, 
with  a  designation  of  his  circuit,  is  proper,  but  not  essential  to  the 
authentication  or  sufficiency  of  an  indictment ;  and  where,  in  tlie  absence 
of  the  solicitor  for  the  circuit,  an  attorney  is  temporarily  acting  in  that 
capacity,  under  the  appointment  of  the  court,  his  signature  to  an  indict- 
ment, with  the  designation  of  "  solicitor  pro  tern.,"  is  proper. 

2.  Murder;  admissibility  of  evidence. — On  the  trial  of  a  defendant  in- 
dicted for  murder,  the  vest  worn  by  the  deceased  at  the  time  he  was 
killed,  and  perforated  by  the  shot,  may  be  produced  and  exhibited  to 
the  jury. 

3.  Charge  to  the  jury;  ivhen  free  from  error. — Reading  to  the  jury,  as 
part  of  the  court's  general  charge,  extracts  from  reported  decis- 
ions of  this  court,  accompanied  with  instructions  adapting  them  to  the 
particular  case,  is  free  from  error. 

4.  Murder;  ivhen  charge  misleading. — On  the  trial  of  a  defendant  in- 
dicted for  murder,  a  charge  requested  by  him  embodying  the  instruction 
that  he  can  not  be  convicted  of  murder  in  the  first  degree,  "  unless  he  had 
murder  in  his  heart,"  having  a  tendency  to  confuse  and  mislead  the  jury, 
is  properly  refused, 

5.  Same;  self-defense. — To  authorize,  on  the  trial  of  a  defendant 
indicted  for  murder,  instructions  touching  the  law  of  justifiable  homi- 
cide, there  must  be  evidence  tending  to  show  that  there  was,  in  fact,  or 
the  circumstances  generated  a  reasonable  belief  of,  the  existence  of  a 
present,  imperious  necessity,  not  resulting  from  the  wrongful  act  of  the 
defendant,  for  him  to  take  the  life  of  the  deceased,  to  avoid  the  loss  of 
his  own  life,  or  to  avoid  grievous  bodily  harm ;  and  when  there  is  no 
such  evidence,  such  instructions  are  abstract,  and,  for  that  reason,  prop- 
erly refused. 

6.  Same;  when  charge  on  law  of  self-defense  properly  refused. — It  is 
not  an  honest,  but  a  reasonable  belief  of  a  necessity  to  take  life,  that 
will  justify  a  homicide ;  and  hence,  a  charge  requested  by  a  defendant 
on  trial  for  murder,  instructing  the  jury  that  if  they  believe  from  the 
evidence,  that  the  defendant,  at  the  time  he  fired  the  fatal  shot,  hon- 
estly believed  that  it  was  necessary  for  him  to  kill  the  deceased,  etc., 
they  must  acquit,  is  properly  refused. 

7.  Murder  in  first  degree;  meaning  of  malicious  as  used  in  statute. 
While  the  term  malicious,  as  it  is  used  in  the  statute  defining  or 
describing  murder  in  the  first  degree,  is  construed  as  signifying  a  kill- 
ing perpetrated  with  a  fixed  hate,  or  with  wicked  intentions,  or  motives, 
not  the  result  of  sudden  passion,  this  fixed  hate  or  wicked  intentions  or 
motive  may  be  instantaneous,  and  of  it  there  need  have  been  no  pre- 
vious manifestation. 

8.  Failure  to  write  "given"  on  charge  given  at  defendant's  request; 
can  not  be  taken  advantage  of  on  motion  in  arrest  of  judgment. — The  omis- 
sion of  the  presiding  judge  to  write  "given"  upon  Instructions  requested 
by  the  defendant  in  a  criminal  case,  and  given  to  the  jury,  as  retjuired 
l)y  the  statute,  is  not  an  error  of  which  advantage  can  be  taken  on  a 
motion  in  arrest  of  judgment. 
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Appeal  from  Tuscaloosa  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

Scip  Holley,  the  defendant  in  the  court  below,  appellant 
here,  was  indicted  for  the  murder  of  Luther  Sealley,  and  was 
convicted  of  murder  in  the  iirst  degree,  and  sentenced  to  be 
hung. 

The  only  eye-witness  to  the  killing  examined  on  behalf  of 
the  State,  so  far  as  disclosed  by  the  biU  of  exceptions,  was 
Howard  Sealley,  the  father  of  the  deceased,  whose  testimony 
was,  in  substance,  as  follows:  On  the  19th  January,  1884, 
between  eleven  and  tM'elve  o'clock  in  the  forenoon,  the 
deceased  received  a  gun-shot  wound,  "the  gun  at  the  time  it 
was  fired  being  in  the  hands  "  of  the  defendant,  and  from  the 
effects  of  this  wound  he  shortly  afterwards  died.  The  defend- 
ant had  lived  on  the  witness'  plantation,  in -Tuscaloosa  county, 
during  the  year  1883,  from  which  he  was  preparing  to  move 
on  the  morning  of  the  killing.  George  Sealley,  another  son 
of  witness,  had  charge  of  this  plantation,  hired  the  hands,  etc., 
but  did  not  live  thereon;  and  at  the  time  of  the  killing  the 
defendant  was  indebted  to  the  said  George,  who  had  requested 
his  father  to  collect  said  indebtedness  from  defendant.  About 
eight  o'clock  on  the  morning  of  the  killing,  witness  saw  defend- 
ant, and  told  him  that  he  must  pay  George  Sealley  before 
moving,  or  leave  his  gun,  which  he  then  had  with  him,  as 
security,  or  else  he  could  not  move  his  things  off  the  place. 
Defendant  replied  :  "  I  won't  do  it.  I'll  go  to  Squire  Parks 
[a  justice  of  the  peace]  and  get  my  things,"  and  then  left,  car- 
rying his  gun  with  him.  In  two  or  three  hours  defendant 
went  to  his  house  on  the  place,  the  witness  following  him. 
At  the  time,  a  wagon,  loaded  with  defendant's  "things,"  was 
standing  in  front  of  the  house,  and  the  defendant  ordered  the 
driver  to  drive  off.  To  this  witness  objected,  telling  defendant 
that  he  could  not  move  his  "things"  until  he  paid  what  he 
owed  George,  or  left  his  gun  as  security  for  it.  About 
this  time  Luther  Sealley  "came  up  for  the  first  time," 
and  said  to  the  defendant,  "  Scip,  leave  the  gun,  or  wait  until 
George  comes."  When  Luther  commenced  talking  to  him, 
the  defendant  changed  the  position  of  the  gun,  cocked  it  and 
held  it  in  front  of  him,  with  the  barrels  resting  across  his  left 
arm,  and  holding  by  his  right  hand,  so  that  the  butt  of  the  gun 
extended  under  his  right  arm.  The  defendant  having  replied, 
"I  won't  do  it,"  walked  off,  carrying  his  gun  in  the  same 
position.  After  he  had  gone  about  thirty-five  steps  Luther 
called  him  and  told  him  to  stop  a  moment.  Defendant 
stopped,  and  turned  partly  around  towards  Luther,  who  was 
walking  towards  him.  "Luther  walked  up  to  within  about 
two  feet  of  him,  remonstrating  with  him,  and  said  to  him, 
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'  Scip,  leave  the  gun  and  go  and  get  the  money  and  settle  the 
matter.'  Defendant  replied,  'I  won't  do  it,'  and  immediately 
shot  him.  Luther  threw  his  hands  up  to  his  side,  and  said, '  He 
has  killed  me.'  Before  the  shooting,  neither  tlie  witness  nor 
Luther  said  an  angry  word,  or  spoke  in  an  angry  manner  or  tone 
to  the  defendant."  The  defendant's  tone,  however,  when 
spoken  to  about  leaving  the  gun,  was  that  of  an  angry  man. 
The  testimony  of  this  witness  further  tended  to  show  that 
there  had  been  no  quarrel  between  the  parties ;  that  the  gun 
was  loaded  with  small  shot;  that  Luther  made  no  threat,  nor 
did  he  attempt  to  take  the  gun  from  the  defendant;  and  that 
when  defendant  started  off,  immediately  preceding  the  killing, 
"  he  said  he  was  going  to  get  the  money  to  pay  George." 
During  the  examination  of  this  witness,  he  was  asked  by  the 
solicitor  for  the  State,  "In  what  part  of  the  body  was  Luther 
Sealley  shot."  The  witness  then  produced  a  vest,  which,  he 
testified,  was  the  vest  worn  by  Luther  Sealley  when  he  was 
shot,  and  held  it  so  the  jury  could  see  it,  and  pointed  out  to 
them  the  hole  therein,  which,  he  said,  was  made  by  the  shot. 
The  defendant  objected  to  the  witness  being  permitted  to 
exhibit  the  vest  to  the  jury  for  said  purpose ;  but  the  court 
overruled  his  objection,  and  he  excepted.  It  was  also  shown 
on  behalf  of  the  State,  that  as  soon  as  the  gun  fired,  the 
defendant  walked  off  some  little  distance,  and  then  began  to 
run,  and  "ran  as  far  as  he  was  seen." 

The  only  evidence  offered  on  behalf  of  the  defendant  was  a 
showing  for  a  continuance  as  to  what  one  Wash  Stewart 
would  testify,  the  contents  of  which  were  substantially  as  fol- 
lows :  That  said  witness  was  present  at  the  killing  and  saw 
the  shooting ;  that  at  the  time  the  shooting  occurred,  the 
defendant  had  the  butt  of  his  gun  under  his  arm ;  "  that 
deceased  was  advancing  on  defendant  to  take  defendant's  gun 
away  from  him,  and  the  defendant  was  stepping  backwards, 
and  trying  to  keep  out  of  his  reach  ;  and  that  the  gun  was 
fired  accidentally,  and  was  discharged  without  being  elevated 
or  changed  from  its  position;  "  that  the  defendant  was  moving 
that  morning  and  carried  his  gun  with  him  before  he  had  any 
controversy  with  any  one;  that  the  gun  would  go  off  "half- 
cocked,"  and  could  in  that  way  be  discharged  ;  that  defendant 
did  not  appear  to  be  angry  when  the  shooting  occurred,  and 
seemed  greatly  alarmed  after  the  fatal  shot  was  fired  ;  and  that 
the  defendant  had  no  quarrel  with  the  deceased,  but  was  per- 
fectly friendly  with  him.  The  bill  of  exceptions  purports  to 
set  out  all  the  evidence,  the  material  portions  of  which  are 
here  given. 

The  court,  in  the  charge  given  ex  mero  7notu,  read,  as  a  por- 
tion of  the  charge,  extracts  from  the  opinions  of  this  court  in 
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the  cases  of  MitcJiell  v.  The  State,  60  Ala.  p.  28,  and  Ex  parte 
Broion,  65  Ala.  p.  447.  To  these  extracts,  which  need  not  be 
here  set  out,  exceptions  were  duly  reserved. 

The  defendant  then  asked  the  court  in  writing  to  give  the 
following  charges :  (1)  "  The  jury  can  not  convict  the 
defendant  of  murder  in  the  first  degree,  unless  they  firmly 
believe  from  the  evidence  that  he  had  murder  in  his  heart 
when  he  fired  the  fatal  sliot."  (2)  "  If  the  jury  believe  from 
the  evidence  that  the  defendant,  at  the  time  he  fired  the  fatal 
shot,  honestly  believed  that  it  was  necessary  for  him  to  shoot 
the  deceased,  in  order  to  protect  his  person  or  property,  then 
the  jury  can  not  legally  convict  him  of  murder  in  the  first 
degree."  (3)  "That  under  the  evidence  in  this  case,  the 
deceased  had  no  legal  right  to  take  the  gun  forcibly  from  the 
defendant;  that  if  he  had  done  so,  just  before  the  fatal  shot 
was  fired,  when  the  evidence  shows  that  he  was  contending 
for  the  gun,  it  would  have  been  robbery  ;  and  if  the  defend- 
ant believed,  when  he  fired  the  fatal  shot,  that  the  deceased 
was  about  so  to  take  the  gun  from  him,  then  he  had  a  right  to 
shoot,  to  prevent  the  robbery;  and  he  can  not  be  convicted  of 
murder  in  the  first  degree."  (4)  "If  the  jury  believe  from 
the  evidence,  that  the  defendant  had  no  previous  malice 
against  the  deceased,  then  this  is  a  circumstance  which  may 
raise  a  reasonable  doubt  in  the  minds  of  the  jury,  taken  in  con- 
nection with  the  other  evidence  in  this  case,  as  to  whether  the 
killing  was  willful  and  intentional ;  and  if  the  jury  have  a 
doubt  as  to  this  matter,  then  they  can  not  convict  the  defend- 
ant of  murder  in  the  first  degree."  (5)  "If  the  jury  believe 
the  evidence,  they  can  not  legally  convict  the  defendant  of 
murder  in  the  first  degree." 

A  motion  was  made  by  the  defendant  in  arrest  of  judgment, 
the  grounds  of  which  are  sufificiently  indicated  in  the  opinion. 

Name  of  appellant's  counsel  not  disclosed  by  the  record. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— 1.  The  objection  taken  to  the  indict- 
ment can  not  be  sustained.  An  indictment  receives  its  legal 
efiicacy  from  the  finding  and  return  of  the  grand  jury ;  and 
the  legal  evidence  of  its  verity  is  the  return  "  a  true  bill," 
apparent  upon  some  part  of  it,  bearing  the  signature 
of  the  foreman.  The  signature  of  the  solicitor,  with 
a  designation  of  the  circuit  in  which  he  is  the  law-ofiicer  of 
the  State,  is  proper,  but  it  is  not  essential  to  its  authentication 
or  sufficiency. —  Ward  v.  State,  22  Ala.  16  ;  Ilarrall  v.  State, 
26  Ala.  52.  The  present  indictment  bears  the  signature  of 
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the  solicitor  jyro  tempore  appointed  by  the  court,  in  the  absence 
of  the  solicitor  of  the  circuit,  for  the  particular  term.  As  the 
appointment  was  temporary,  limited  to  the  particular  term,  liis 
relation  to  the  court  is  precisely  expressed  by  the  designation 
appended  to  his  signature — soliGitor  2n'o^  tern.  Any  other  des- 
ignation would  not  have  been  true. 

2.  There  was  no  impropriety  in  the  production  and  exhibi- 
tion to  the  jury  of  the  vest  of  the  deceased,  worn  at  the  time 
of  the  killing,  and  perforated  by  tiie  shot. — Burrill  on  Cir. 
Ev.  437. 

3.  Reading  to  the  jury  as  instructions  extracts  from 
reported  judicial  decisions,  or  fronj  text  books,  not  accompa- 
nied with  instructions  adapting  them  to  tiie  particular  case,  it 
may  be,  is  reprehensible,  because  of  its  tendency  to  confuse  and 
embarrass,  rather  than  to  enlighten  them.  The  extracts  from 
the  decisions  of  this  court,  which  were  read  by  the  presiding 
judge  in  the  course  of  his  general  charge,  embody  only  settled 
principles  of  the  law  of  homicide,  which  it  is  the  duty  of  the 
court  in  some  appropriate  form  to  state  to  the  jury  in  all  cases 
similar  in  facts  to  the  present  case.  These  extracts  were  not 
submitted  as  mere  abstract  rules  or  principles  of  law  ;  for  it  is 
apparent  they  were  accompanied  with  instructions  designed  to 
aid  the  jury  in  their  application.  Of  these  instructions  there 
is  no  complaint;  and  there  is  no  room  for  any  other  presump- 
tion than  that  they  were  appropriate  and  just. 

4.  The  first  instruction  requested  by  the  defendant  was 
properly  refused  ;  it  is  so  framed  and  expressed  that  its  imme- 
diate tendency  was  to  confuse,  if  not  to  mislead  the  jury.  The 
material  inquiry  was,  whether  the  homicide  was  committed 
willfully,  deliberately,  maliciously,  and  with  premeditation.  It 
may  be  said,  there  could  not  have  been  a  concurrence  of  these 
elements,  unless  the  heart  of  the  defendant  was  depraved — 
unless,  in  the  language  of  the  instruction,  he  had  mut'der  in 
his  heart.  That  depends  upon  the  construction  which  the 
instruction  may  receive  from  the  jury  ;  and  if  it  be  the  true 
and  only  construction  of  which  it  is  justly  susceptible,  it  is 
obvious  the  mere  statement  of  the  abstract  proposition  would 
have  been  confusing  and  embarrassing,  unless  followed  by  an 
explanatory  instruction,  directing  the  attention  of  the  jur}^  to 
tlie  necessary  ingredients  of  murder  in  the  first  degree. 
Instructions  requested,  having  a  tendency  to  confuse  or  mis- 
lead, or  which  require  explanation  or  qualification,  are  prop- 
erly refused.— 1  Brick.  Dig.  339,  §§  660-61. 

5.  It  is  not  clear  or  apparent  that  the  evidence  authorized 
instructions  touching  the  law  of  justifiable  homicide.  The 
error  is,  perhaps,  too  common,  that  such  instructions  are  appro- 
priate whenever  the  killing  occurred  on  a  sudden  quarrel,  or  in 
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a  sudden  affray.  But  to  authorize  them,  there  must  be  evi- 
dence tending  to  show  that  there  was  in  fact,  or  the  circum- 
stances generated  a-  reasonable  belief  of,  the  existence  of  a 
present,  itnperious  necessity,  not  resulting  from  the  wrongful 
act  of  the  defendant,  for  him  to  take  the  life  of  the  deceased, 
to  avoid  the  loss  of  his  own  life,  or  to  avoid  grievous  bodily 
harm.  But  in  this  case,  that  consideration  may  be  waived 
with  the  remark,  that  it  is  of  the  highest  importance,  in  all 
cases,  civil  or  criminal,  that  instructions  to  the  jury  should 
have  their  origin  in  a  state  of  facts  of  which  there  is  evi- 
dence, or  which  there  is  evidence  tending  to  prove  ;  otherwise, 
they  are  abstract.  The  iirst  of  these  instructions  athrms  that 
an  honest  belief  of  a  necessity  to  take  life  will  justify  a  homi- 
cide. It  is  not  an  honest,  but  a  reasonable  belief,  that  justifies. 
An  honest  may  not  be  a  reasonable  belief ;  it  may  be  the  off- 
spring of  fear,  alam  or  cowardice,  or  it  may  be  the  result  of 
carelessness,  and  irrational.  A  reasonable  belief,  generated  by 
the  attendant  circumstances — circumstances  fairly  creating  it — 
honestly  entertained,  will  justify  a  homicide ;  but  not  an  irra- 
tional belief,  however  honest  it  may  be. — Oliver  v.  State^  17 
Ala.  587;  Harrison  v.  State,  24  Ala,  67.  The  second  instruc- 
tion is  equally,  if  not  more  objectionable.  It  is  enough  to  say 
of  it,  that  if  the  evidence  has  any  tendency  to  show  an  intent 
on  the  part  of  the  deceased,  or  an  attempt  by  violence  to  take 
the  gun  from  the  defendant,  if  the  intent  and  attempt  had  been 
consummated,  robbery  could  not  possibly  have  been  imputed  to 
the  deceased,  A  felonious  intent,  the  intent  to  steal,  is  as  essen- 
tial to  the  commission  of  robbery,  as  it  is  to  the-commission  of 
larceny.  The  only  intent  imputable  to  the  deceased,  if  the 
gun  had  been  taken  violently  from  the  hands  of  the  defendant, 
would  have  been  an  intent  to  compel  the  defendant  to  pay  a 
debt  due  to  the  brother  of  the  deceased ;  this  was  not  a  felo- 
nious intention,  though  it  would  not  excuse  or  mitigate  the 
trespass  committed  in  the  taking.— -2  Bish.  Or.  Law,  §§  849, 
1162«. 

6,  Murder  in  the  first  degree,  as  it  is  described  and  defined 
by  the  statute,  is  of  four  kinds  or  classes,  which  were  carefully 
enumerated  and  distinguished  in  Mitchell  v.  State,60  Ala.  26; 
and  it  is  not  now  necessary  to  repeat  the  classification  and  dis- 
tinction. This  homicide,  if  it  be  murder  in  the  first  degree, 
falls  within  that  species  described  in  the  statute,  to  distinguish 
it  from  all  other  species,  as  "  any  other  willful,  deliberate, 
tnalicious,  premeditated  killing."  The  elements  or  qualities  of 
the  offense  being  declared  so  particularly,  it  is  essential  that 
each  and  all  should  concur  and  co-exist ;  the  absence  of  either, 
if  it  does  not  relieve  the  act  of  all  critninality,  at  least  reduces 
it  to  some  other  degree  of  criminal  homicide.     Malicious,  as 
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the  term  is  used  in  tlie  statute,  is  construed  as'  signifying  a 
killing  perpetrated  with  fixed  hate,  or  done  with  wicked  inten- 
tions or  motives,  not  the  result  of  sudden  passion. — Mitchell 
V.  State,  supra.  The  fixed  hate,  or  the  evil  intent  or  purpose 
may  be  irtstantaneous — there  may  not  have  been  any  previous 
manifestation  of  it ;  hence,  we  find  it  constantly  laid  down  in 
the  books,  in  reference  to  malice  as  the  element  of  murder  at 
common  law,  and  as  the  element  of  murder  in  the  first  degree 
under  statutes  dividing  felonious  homicide  into  degrees,  that  it 
is  enough  if  it  exists  at  the  instant  of  the  killing,  although  it 
may  be  at  a  period  of  time  inappreciably  distant. —  Whart. 
Horn.  §§  32-33.  The  obvious  error  of  the  instruction  requested 
by  the  appellant;  which,  it  is  supposed,  it  was  intended  should 
direct  the  attention  oi  the  jury  to  an  inquiry  into  the  presence 
or  absence  of  malice,  is,  that  it  attaches  an  undue  importance 
to  the  want  of  previous  malice  on  the  part  of  the  defendant 
towards  the  deceased,  and  hence,  was  calculated  to  niislead, 
unless  followed  by  explanatory  instructions.  A  court  may 
properly  refuse  an  imperfect  instruction— an  instruction  which 
needs  modification,  qualilication  or  explanation.  The  instruc- 
tion is  also  wanting  in  precision  and  deiiniteness ;  it  it  difficult 
to  discover  from  it  the  pi*ecise  point  which  it  was  intended  to 
raise.  It  has  long  been  the  practice  of  this  court  on  error  not 
to  revise  the  refusal  of  instructions  which  are  wanting  in  cer- 
tainty. Such  instructions  are  calculated  to  mislead  the  pri- 
mary court  and  to  confuse  the  jury. 

T.  A  motion  in  arrest  of  judgment  must  be  founded  on 
matter  apparent  on  tlie  face  of  the  record.  Extraneous  matter 
may  be  the  subject  of  a  motion  for  a  new  trial,  but  is  not 
available  on  motion  to  arrest  the  judgment. — Bloimt  v.  State, 
49  Ala.  383.  The  omission  of  the  presiding  judge  to  indorse 
"given"  upon  the  instructions  requested  by  the  defendant, 
and  given  to  the  jury,  was  not  an  error  of  which  advantage 
could  be  taken  on  a  motion  in  arrest  of  judgment.  It  was 
matter  of  exception  at  the  time  it  occurred,  but  none  was 
taken ;  and  the  failure  to  take  the  exception  was  a  waiver  of 
the  error. 

We  have  given  the  recoi'd  a  careful  examination  and  patient 
consideration,  not  unwilling  to  lind  error  which  would  justify 
a  reversal  of  the  judgment,  and  a  grant  of  another  trial  to  the 
defendant.  We  liave  not  found  it;  and  our  duty  is  an  affirm- 
ance of  the  judgment.  As  the  day  for  the  execution  of  the 
defendant  has  passed,  another  day  will  be  appointed  by  the 
judgment  of  this  court. 
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Kelly  V.  The  State. 

Indictment  for  an  Attempt  to  have  Carnal  Knowledge  of  a 
Feinale  under  Ten  Years  of  Age. 

1.  Infant  of  tender  years;  competency  of  as  a  witness. — The  sole  reason 
that  infants  of  tender  years  are  not  allowed  to  testify  as  witnesses  is, 
that  they  do  not,  at  the  time  their  testimony  is  offered,  comprehend  and 
realize  the  danger  and  impiety  of  falsehood  ;  and  hence,  that  an  infant 
was  of  too  tender  years  to  be  sworn,  at  the  time  of  the  occurrence  of  the 
transaction,  about  which  he  is  afterwards  called  to  testify,  does  not  ren- 
der him  incompetent,  but  is  merely  a  circumstance  that  bears  on  the" 
weight  of  his  testimony. 

2.  Same. — That  an  infant  female  was  incompetent  to  testify  oh  a 
former  trial  of  a  defendant  charged  with  an  attempt  to  have  carnal 
knowledge  of  her,  and  was  then  so  adjudged  by  the  coxirt,  does  not  effect 
her  competency  on  a  subsequent  trial  of  the  same  case,  had  after  new 
trial  granted. 

Appeal  from  Wilcox  Circuit  Court. 

Tried  before  Hon.  John  Mooke. 

Tlie  facts  are  sutiiciently  stated  in  the  opinion. 

John  Y.  Kilpatkick,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  charge  on  which  defendant  was  tried  and 
convicted,  was  an  attempt  carnally  to  know  a  female  child 
under  ten  years  of  age.  When  the  attempt  is  alleged  to  have 
been  made,  the  child  was  a  little  over  six  years  of  age.  There 
were  two  trials;  the  first,  when  the  child  was  between  seven 
and  eight  years  old.  The  presiding  judge  did  not  then  allow 
her  to  testify,  he  not  being  satisfied  she  had  sufiicient  knowl- 
edge of  the  binding  obligation  of  an  oath.  The  accused  was 
nevertheless  convicted  without  her  testimony.  A  new  trial 
was  granted. 

At  the  second  trial — spring  term,  1884 — the  child,  on  exam- 
ination, was  adjudged  to  be  competent,  and  she  testified.  She 
was  then  over  eight  years  old.  We  are  not  informed  what 
questions  were  propounded  to  her,  nor  what  answers  she  gave, 
and  hence  are  not  called  upon  to  determine  the  sufficiency  of 
the  evidence  she  furnished  of  her  competency  to  testify.  The 
court  ruled  her  competent.  She  was  examined  and  cross-ex- 
amined  as   a   witness   before   the    jury,   and   the   defendant 
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"objected  to  all  that  said  witness  had  testified  to  in  regard  to 
the  commission  of  the  said  alleged  offense  on  her  by  the 
defendant,  and  the  particulars  thereof,  and  tnoved  the  court  to 
exclude  the  same  from  the  jury,  on  the  ground  that  the  said 
witness,  having  been  held  by  the  court  to  be  incompetent  to 
testify  at  the  last  term  of  this  court,  could  not  now  testify  to 
any  thing  which  occurred  before  said  last  term,  though  now 
competent  to  testify  as  a  witness."  This  motion  was  over- 
ruled, and  defendant  excepted.  This  is  the  only  question 
raised  by  the  record. 

The  question  raised  is,  not  whether  the  witness,  when  she 
gave  evidence,  was  competent  to  testify.  That  does  not  appear 
to  be  denied.  The  real  objection  is,  that,  at  a  time  subsequent 
to  the  occurrence  of  the  acts  she  testified  to,  she  was  deficient 
in  that  intelligent  sense  of  accountability,  which  our  laws 
'make  a  condition  precedent  to  giving  sworn  testimony.  On 
principle,  this  objection  would  seem  to  be  unfounded.  If  a 
witness,  when  testifying,  is  competent,  what  matters  it  that 
there  was  a  time  when  he  was  incompetent?  The  reason — the 
sole  reason — that  infants  of  tender  years  can  not  testify  is,  that 
they  do  not  comprehend  and  realize  the  danger  and  impiety  of 
falsehood,  not  that  there  may  have  been  a  time  when  they  did 
not  comprehend  it.  That  the  witness  was  of  tender  years — too 
tender  to  be  then  sworn  as  a  witness  -when  the  transaction 
occurred,  about  which  he  is  afterwards  called  to  testify,  is  a 
circumstance  bearing  on  the  weight  of  his  testimony,  not  its 
legality.  If  the  infant  be  of  sufficient  years  and  discretion  to 
know  what  occurs,  to  remember  it,  and  to  give  an  intelligible 
'account  of  it,  and,  when  examined,  comprehends  the  danger 
and  impiety  of  falsehood,  he  is  a  competent  witness.  The 
weight  of  his  testimony  is  for  the  jurv. — MorecCs  case,  2  Ala. 
275  ;  Carte?'  v.  The  State,  63  Ala.  52.  In  1  Phil.  Ev.  (4th 
Amer.  Ed.)  13,  it  is  said:  "In  many  cases,  undoubtedly,  the 
statements  of  children  are  to  be  received  with  great  caution  ; 
but  it  is  clear  a  prisoner  may  be  legally  convicted  upon  such 
evidence  alone  and  unsupported  ;  and  whether  the  account  of 
a  child  requires  to  be  corroborated  in  any  part,  or  to  what 
extent,  is  a  question  exclusively  for  the  jury,  to  be  determined 
by  them  on  a  review  of  all  the  circumstances  of  tlie  case,  and 
especially  of  the  manner  in  which  the  evidence  of  the  child 
has  been  given."  So,  in  Roscoe's  Or.  Ev.  113,  it  is  saiJ  to 
have  been  the  agreement  of  all  the  English  judges,  "  that  a 
child  of  any  age,  if  capable  of  distinguishing  between  good  and 
evil,  might  be  exaniiTied  upon  oath."  And  in  Wliar.  (Jr.  Ev.,  § 
366,  it  is  said  :  "The  testimony  of  a  child  between  four  and 
five,  and  that  of  a  child  between  six  and  seven,  have  been  re- 
ceived on  the  trial  of  an  indictment  for  an  attempt  to  ravish. 
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And  we  may  regard  it  as  settled,  that  wherever  there  is  intelli- 
gence enough  to  pbserve  and  to  narrate,  there  a  child,  having 
a  due  sense  of  the  obligation  of  an  oatli,  can  be  admitted  to 
testify."—  Wade  v.  State,  50  Ala.  164. 

We  think  this  case  is  bronglit  directly  within  the  influence 
of  Carter's  case,  63  Ala.  52 ;  and  the  judgment  of  the  circuit 
court  must  be  affirmed. 

This  being  a  capital  case,  and  tlie  day  set  for  the  execution 
of  the  prisoner  having  passed,  it  is  ordered  by  the  court  that 
Friday,  the  29th  day  of  August  next,  be  set  for  the  execution 
of  the  sentence  of  the  law ;  and  that  on  that  day  the  prisoner 
be  hanged  by  the  the  neck  until  he  is  dead.  The  sheriff  of 
Wilcox  county  will  execute  this  sentence  in  the  manner  pre- 
scribed by  law. 


Snoddy  v.  The  State. 

Indictmsnt  for  Grand  Larceny. 

1.  Confession:  when  sufficient  corroboration  of  the  testimonij  of  an  ac- 
complice.— The  confession  of  a  defendant  indicted  for  the  larceny  of  a 
hog,  a  felony  under  the  statute,  that  he  was  present  when  the  hog  was 
killed,  and  aided  in  carrying  away  the  carcass,  though  coupled  with  a 
denial  of  his  complicity  with  the  killing,  is  a  sufficient  corroboration  of 
the  testimony  of  an  accomplice,  to  authorize  a  conviction  under  the 
statute  prohibiting  a  conviction  for  a  felony  on  the  testimony  of  an 
accomplice,  "  unless  corroborated  by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  offense." 

Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  S.  H.  Spkott.  , 
The  facts  are  sufficiently  stated  in  the  opinion. 

J.  B.  Head,  for  appellant,  cited  Hunt  v.  State,  55  Ala.  138 ; 
Smith  V.  State,  59  Ala.  104 ;  Marler  v.  State,  67  Ala.  55  ; 
Code,  1876,  §  4895. 

11.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Smith  V.  State,  59  Ala.  104 ;  Zevy  v.  State,  49  Ala.  390. 

SOMERVILLE,  J.— The  defendant  is  indicted  for  the  lar- 
ceny of  a  hog,  which  is  a  felony  under  the  statute.  The  main 
witness,  whose  testimony  implicates  the  defendant  in  the  com- 
mission of  the  crime  charged,  is  an  accopiplice. 

The  State  sought  to  corroborate  this  testimony  by  evidence 
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of  the  defendant's  confession  made  to  one  Ttose,  the  owner  of 
the  animal  which  was  killed  and  stolen.  The  question  pre- 
sented for  decision  is,  whether  tliis  confession  tends  to  Gonnect 
the  defendant  with  the  commission  of  the  offense,  within  the 
meaning  of  the  statute,  which  prohibits  a  conviction  of  felony 
on  the  tes^imon)'  of  an  accomplice  unless  corroborated  by  other 
evidence  of  this  character. — Code,  1876,  §  4895, 

The  defendant  admits,  in  his  confession,  that  he  was  present 
when  the  hog  was  killed,  but  denies  his  complicity  in  the  act 
itself.  He  admits,  however,  that  he  aided  in  carrying  the  ani- 
mal away  after  being  killed. 

In  Hunt  V.  The  State,  55  Ala.  138,  we  held  that  the  statute 
had  reference  to  live  animals  described,  and  not  to  their  car- 
casses after  they  were  killed.  Tiie  stealing  of  the  carcass 
would  be  petit  larceny  and  not  a  felony,  unless  it  exceeded  the 
smn  of  twenty-five  dollars  in  value. — Code,  1876,  §  4358. 

It  is  insisted  by  the  appellant's  counsel  that,  under  this  con- 
struction of  the  statute,  the  defendant  can  not  be  convicted  of 
stealing  the  live  hog  unless  he  participated  in  the  killing,  and 
that  a  mere  aiding  in  carrying  off  the  meat,  after  the  animal 
was  dead,  is  insutiicient.  In  our  opinion,  there  can  be  no 
doubt  of  the  soundness  of  this  position,  but  the  defect  in  its 
application  is,  that  the  confession  of  the  defendant  tended  to 
show  his  participation  in  the  killing,  as  well  as  in  the  act  of 
carrying  off  the  carcass.  He  confesses  that  he  was  present 
when  the  killing  took  place.  This  was  sutficient  to  authorize 
the  jury  to  conclude  that  he  was  a  participant  in  the  act,  in  as 
much,  as  he  immediately  reaped  the  fruits  of  it  by  aiding  in 
carrying  away  the  carcass.  It  is  no  answer  to  this,  that  the 
defendant  denied  the  fact  of  such  participation.  The  settled 
and  elementary  rule  as  to  confessions  is,  that  the  whole  of 
wi  at  the  defendant  says  on  the  subject,  at  the  time  of  making 
the  confession,  must  be  admitted  in  evidence,  and  should  be 
construed  together  by  the  jury.  But  all  parts  of  the  confes- 
sion are  not  entitled  to  equal  weight  or  credit.  The  jury  may 
believe  that  part  which  inculpates  the  prisoner,  and  reject  that 
which  is  exculpatory,  if  they  see  sufficient  reason  for  doing  so. 
What  one  charged  with  crime  may  say  in  his  own  favor  may 
be  rejected  as  unworthy  of  credit,  while  an  admission  against 
interest,  or  confession  of  guilt  made  at  the  same  time,  or  in 
the  same  conversation,  mav  be  accepted  as  very  probably  true. 
1  Greenl.  Ev.  §§  219,  201 ;  Whart.  Cr.  Ev.  §  688. 

It  was  for  the  jury  to  determine  the  weight  or  degree  of 
credit  which  should  be  attached  to  the  confession,  and  to  say 
whether  it  satisfactorily  corroborated  that  portion  of  the  state- 
ment of  the  accomplice  which  connected  the  defendant  with 
the  commission  of  the  offense,  which  here  may  be  assumed  to 
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be  tlie  act  of  killing  the  animal  charged  to  be  stolen. — Marler 
V.  The  State,  f)7  Ala.  55;  Marle7''scase,f)^  Ala.  580;  Smith 
V.  The  State,  59  Ala.  104. 

The  judgment  of  conviction   must  be  affirmed,   as  we  dis- 
covei*  no  error  in  the  rulings  of  the  circuit  court. 


Bell  V.  The  State. 

Indictment  for  Petit  Larceny. 

1.  Ccnint)/  court  of  Wilcox;  trial  of  misdemeanor  ■without  a  jury. 
The  provision  of  the  general  law  creating  the  county  court  and  clothing 
it  with  jurisdiction  of  niisdemeanoi's,  that  if  a  trial  hy  jury  is  not  de- 
UTanded,  "  the  judge  shall  determine  hotli  the  law  and  the  fact.s,  without 
tiie  intervention  of  a  jnrj%"  etc.  (Code,  ^4718),  applies  to  tlio  jurisdic- 
tion of  the  county  court  of  Wilcox  as  enlarged  bv  the  special  statute  of 
February  23rd,  1881  (Pamph.  Acts,  1880-1,  p.  295). 

2.  Same;  ichen  decision  on  facts  can  not  be  revieived. — When  par- 
ties waive  the  intervention  of  a  jury,  and  substitute  the  court  as  the  trier 
of  the  facts,  the  decision  of  the  court  upon  the  facts  is  the  equivalent  of 
the  verdict  of  a  jury,  and  can  not  be  reviewed  on  appeal. 

3.  Complaint  in  county  court  for  larceny;  when  sufficient. — A  com- 
plaint in  the  county  court  for  petit  larceny,  which  names  the  offender, 
and  avers  the  property  taken  and  its  ownership,  and  designates  the 
offense  charged  with  reasonable  certainty,  by  words  and  phrases  which, 
in  common  nnd  legal  parlance,  would  be  employed  to  designate  it,  is 
sufficient,  although  it  does  not  contain  an  averment  of  the  time  when  the 
offen.^e  was  committed ;  that  it  was  before  the  complaint  was  made, 
being  included  in  averments  referring  to  it  as  a  past  matter. 

Appeal  from  Wilcox  County  Court. 
Tried  l>efore  Plon.  John  Purifoy. 

Thorn  Boll,  the  appellant,  was  charged   in  the  court  below 
with  the  offense  of  petit  larceny,  the  complaint  on  which  the 
warrant  was  issued,  and  on  which  the  trial  was   had  being  in 
these  words : 
'' The  State  of  Alabama,    ]     County  Court. 

Wilcox  County.  f      I  have  probable  cause  for  be- 

lieving and  do  believe,  that  the  offense  of  feloniously  taking 
and  carrying  away  two  turkeys,  of  the  value  of  one  &  50-100 
dollars,  the  property  of  W.  W.  Moore,  has  been   committed 

in  said  county  by  Thorn  Bell,  alias  Thorn  Hill,  on  the 

day  of ,  18 — . 

"  Jesse  J.  Moore. 
"  The  above  subscribed  and  sworn  to  before  me  this  5th  day 
of  Nov.,  1883. 

"  John  Purifoy,  County  Judge." 
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The  opinion  does  not  render  it  necessary  to  set  out  the  facts 
disclosed  by  the  evidence.  The  judgment  of  conviction,  after 
finding  the  defendant  guilty,  sentences  him  to  pay  a  fine  often 
dollars  and  costs.  Then,  after  reciting  that  the  defendant  has 
failed  to  pay  the  line  and  costs,  his  personal  presence  in  court, 
and  that  he  had  nothing  to  say  why  the  sentence  of  the  law 
should  not  be  passed  upon  him,  it  fui'ther  sentences  him  to 
hard  labor  for  Wilcox  county  for  a  designated  i)eriod  for  the 
payment  of  the  fine,  and  for  another  designated  period  for  the 
payment  of  the  costs,  the  ammint  of  which  is  stated.  Then 
follows  a  suspension  of  the  judgment  pending  this  appeal. 

Howard  &  Beck  and  Jones  &  Jonks,  for  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

Per  Curiam. — 1.  The  statute  under  which  the  present  pro- 
ceedings were  had,  and  the  judgmentof  conviction  rendered,  en- 
larges the  jurisdiction  of  the  county  court  of  Wilcox  in  cases  of 
misdemeanor,  and  secures  to  the  party  accused  a  right  to  trial 
by  jury,  if  he  makes  a  demand  thereof  before  the  first  day  of 
the  next  regular  term  of  the  court  after  he  is  arrested  or  taken 
into  custody.  A  subsequent  section  of  the  act  applies  to  pros- 
ecutions in  the  court  "all  laws  of  a  general  nature  now  in  force, 
or  that  may  be  hereafter  enacted,  so  far  as  the  same  apply  to 
misdenieanors,"  etc. — Pam.  Acts,  1881-81,  p  2\)5,etseq.  The 
general  law  creating  the  county  court  and  clothing  it  with 
jurisdiction  of  misdemeanors,  conferred  the  right  to  a  trial  by 
jury,  if  it  was  demanded,  and  it  was  obtained  through  the 
medium  of  an  appeal  to  the  circuit  court.  If  a  trial  by  jury 
was  not  demanded,  it  was  declared,  "  the  judge  shall  determine 
both  the  law  and  the  facts,  without  the  intervention  of  a  jury," 
etc. — Code,  1876,  §  4718.  This  statutory  provision  applies 
to  the  enlarged  jurisdiction  of  the  county  court  of  Wilcox, 
and  the  result  is,  that  the  judge  can  be  substituted  to  the  place 
of  the  jury,  and  become  the  trier  of  the  facts  only  by  the  con- 
sent of  the  accused— only  by  his  waiver  of  the  intervention  of 
a  jury.  When  parties  waive  the  intervention  of  a  jury,  sub- 
stitute the  court  as  the  trier  of  the  facts,  the  decision  of  the 
court  upon  the  facts  is  the  equivalent  of  the  verdict  of  a  jury, 
and  can  not  be  reviewed  on  error. — See  authorities  collected 
in  JVooe  v.  Garner,  70  Ala.  446.  We  can  not,  therefore,  ex- 
amine the  evidence  and  determine  whether  it  is  of  that  degree 
and  quantity  to  establish  guilt  of  a  criminal  offense.  The  law 
attaches  to  it  the  quality  of  conclusiveness  in  that  respect, 
when  assailed  on  error. 

2.     The  complaint  is  not  insufficient.     It  pursues  substan- 
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tiallj  the  statute.  The  offense  with  whicli  the  accused  is 
charged,  is  designated  and  described  with  reasonable  certainty, 
by  words  and  plirases  which,  in  conunon  and  legal  parlance, 
would  be  employed  to  designate  it ;  tlie  offender  is  named,  and 
the  pi'operty  taken  and  the  ownersiiip  are  averred  ;  that  is  all 
the  statute  requires,  and  all  that  is  liecessary  for  the  security 
and  protection  of  the  defendant.  An  averment  of  the  time  the 
offense  was  committed  is  not  necessary ;  that  it  was  before  the 
making  of  the  complaint  is  included  in  the  words  referring  to 
it  as  a  matter  past,  as  having  been  commited. — Code,  1876, 
§  4702. 

3.  We  can  not  perceive  any  error  in  the  judgment  and 
sentence  of  the  court. 

Affirmed. 


Ho^vard  v.  The  State. 

Indictment  for  Living  in  Adidtery. 

1.  Burden  of  proof ,  when  death  a  material  issue. — When  a  person  is 
shown  to  have  been  in  Hfe  at  a  particular  period  of  time,  and  seven 
years  have  not  passed  without  intelligence  from  or  concerning  him,  if 
the  fact  of  his  life  or  death  becomes  material,  upon  the  party  asserting 
death  the  law  devolves  the  burden  of  proof. 

2.  Presumptions  of  life  and  of  innocence;  nature  of. — In  criminal 
cases,  the  presumption  of  life  may  not,  under  all  circumstances,  or  gen- 
erally, outweigh  tlie  presumption  of  innocence  which  the  law  indulges. 
Neither  presumption  is  absolute,  but  both  are  disputable ;  and  the 
weight  to  be  attached  to  each  must  be  determined  by  the  facts  of  the 
particular  case. 

Appeal  from  Choctaw  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  an  indictment  for  living  in  adultery  or  fornication, 
against  Sim  Howard  and  Lou  Smith  ;  and  on  the  trial  both  were 
convicted.  The  evidence  introduced  on  the  trial  tended  to 
show  that  about  three  years  prior  to  the  trial,  the  defendant 
Howard  removed  from  North  Carolina  to  this  State,  accompa- 
nied by  a  woman  he  called  his  wife,  whom  he  claimed  to  have 
married  in  the  former  State,  they  bringing  with  them  chil- 
dren, and  taking  up  their  residence  in  Choctaw  county ;  that 
about  eighteen  months  prior  to  the  trial  said  defendant  returned 
to  North  Carolina,  taking  with  him  his  wife  and  children,  his 
mother-in-law  and  the  defendant  Smith,  the  latter  then  being 
a  single  woman,  who  had  lived  in  Howard's  family  during  his 


28  SUPREME   COURT  [Dec.  Term, 

[Howard  v.  The  State.] 

residence  in  said  connty  ;  that  after  an  absence  of  two  weeks, 
Howard  returned  to  said  county,  bringing  back  with  him  only 
his  mother-in-law,  his  children  and  the  defendant  Smith;  that 
nine  months  after  their  return  from  N^orth  Carolina,  defendant 
Smith  gave  birth  to  a  child  ;  and  that  the  defendants  "  lived 
tijgether  m  said  county  as  man  and  wife  all  last  year,  and  up 
to  the  time  the  indictment  was  found.  This  being  all  the  evi- 
dence, the  court  charged  the  jury,  among  other  things,  that  the 
law  placed  the  ovk-s  on  the  defendants  to  show  that  his  wife 
was  dead  ; "  and  to  this  charge  the  defendants  excepted. 

I^ame  of  appellants'  counsel  not  disclosed  by  the  record. 
(No  brief  came  to  the  liands  of  the  reporter.) 

H.  C.  ToMi'KixVS,  Attorney-General,  for  the  State. — The 
record  presents  but  one  Cjuestion.  The  evidence  showed  that 
Howard  was  a  married  man,  and  that  his  wife  was  living 
within  three  years  before  the  trial.  The  charge  excepted  to, 
in  effect,  instructed  the  jury  that  the  presumption  was,  that 
she  was  living  during  the  time  of  the  commission  of  the  act  or 
acts  charged.  There  certainly  can  be  no  question  of  the  cor- 
rectness of  this  instruction.  The  presumption  of  the  law  was, 
that  the  tirst  wife  was  living;  and,  to  overthrow  that  presump- 
tion, the  burden  was  on  the  defendants  to  show  that  she  vvas 
divorced. — 1  Greenl.  on  Ev.  §  41;  Williams  v.  Siaie,  34  Ala. 
131 ;  2  Whart.  Am.  Law,  §  170G. 

BRICKELL,  C.  J. — There  is  no  error  in  the  instruction 
given  to  the  jury  by  the  circuit  court.  When  a  person  is 
shown  to  have  been  in  life  at  a  particular  period  of  time,  and 
seven  years  thereafter  has  not  expired  without  intelligence 
from  or  concerning  him,  if  the  fact  of  his  life  or  death  becomes 
material,  upon  the  party  asserting  death  the  law  devolves  the 
burden  of  proof. — 1  Green.  Ev.,  §  41.  In  criminal  cases,  the 
presumption  of  life  may  not,  under  all  circumstances,  or  gen- 
erally, outweigh  the  presumption  of  innocence  which  the  law 
indulges.  Neither  presumption  is  absolute  ;  either  is  disputa- 
ble ;  and  the  weight  to  be  attached  to  either  must  be  deter- 
mined by  the  facts  of  the  particular  case.  It  is  most  plain, 
from  the  circumstances  of  this  case,  that  if  the  wife  of  the  ac- 
cused died  before  the  commission  of  the  offense  with  which  he 
is  charged,  of  the  fact  he  had  special  knowledge,  and  es- 
pecial opportunities  and  means  of  proving  it.  A  few  months 
oidy  had  passed  since  she  was  in  life,  under  his  care  and  protec- 
tion ;  and  her  death  without  his  knowledge,  if  not  impossible,  was 
improbable.  If  a  dissolution  of  the  marriage,  by  death  or 
otherwise,  would  have  acquitted  him  of  guilt,  under  these  cir- 
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cumstances,  the  law  oast  npoii  him  the  burden  of  proving  it. 
Affirmed. 


Lee  V.  The  State. 

Indietment  iinder  the  Statvte  seciirwg  Paynu7d  of  Fmei^  and 
Costs  in  Criminal  Cases. 

1.  Constitutional  inhibition  against  imprisonment  for  debt:  what  not 
a  debt  within  meaning  of. — Neither  fines,  forfeitures,  nor  costs  in  criminal 
cases,  are  debts  within  the  nieaninj:  of  the  constitutional  provision, 
"  That  no  person  shall  be  imprisoned  for  debt." 

2.  Same;  vhat  act  not  violative  of. — This  constitutional  ])r<ivision  is 
not  violated  by  the  act  of  the  (General  Assembly,  approved  February 
2;'>rd,  1888,  entitled  "  An  act  to  better  secure  the  payment  of  tines  and 
costs  in  criminal  cases  in  the  courts  of  this  State"  (Paniph.  Acts, 
1882-3,  p.  KK)). 

Appeal  from  Marengo  Circuit  Court. 

Tried  i)efoi-e  lion.  Wm.  E.  Clakkk. 

Tiie  first  section  of  the  act  under  which  the  indictment  in 
this  case  was  preferred,  provides  "that  when  any  person  is 
convicted  and  fined  in  any  of  the  courts  of  this  State,  and  con- 
tracts with  any  person  or  persons  to  confess  judgment  with 
him  as  his  securit}'  or  securities  for  the  payment  of  the  fine 
and  costs  incident  to  such  conviction,  and  by  such  contract  he 
agrees,  in  consideration  of  such  pei'son  or  persons  l)ecoming 
such  security  oi"  securities,  to  do  or  perform  any  thing,  act  or 
service  for  such  security  or  securities,  lie  shall  in  all  things 
comply  with  the  provisions  of  said  contract;"  then  follows 
certain  provisos  touching  the  approval  and  record  of  the  con- 
tract. By  the  second  section  it  is  provided,  "  that  if  said  per- 
son so  convicted  shall  leave  or  escape  from  such  service,  lie 
shall  be  guilty  of  a  misdemeanor,  unless  he  shows  to  the  jury 
by  whom  he  is  tried  a  good  and  sufficient  excuse  for  such  re- 
fusal or  failure,  and,  on  conviction  of  such  misdemeanor,  he 
shall  be  fined  not  more  than  five  hundred  dollars,  and  not  less 
than  the  amount  or  value  of  the  damages  which  the  party  so 
contracting  with  him  has  suffered  by  such  I'efusal  or  failure. 
Provided.,  That  in  all  prosecutions  under  this  act,  the  prose- 
cutor and  defendant  shall  be  competent  witnesses."  The  third 
section  provides  "  that  so  much  of  the  money  arising  from  the 
payment  of  the  fine  mentioned  in  section  two  hereof,  as  shall 
be  sufficient  to  pay  the  damages  provided  for  therein,  shall  be 
paid  to  said  party  who  suffers  such  damages,  by  the  officer  or 
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person  who  collects  such  money,  as  soon  as  the  same  is  re- 
ceived and  collected."  And  by  the  fourth  and  last  section  of 
the  act,  it  is  provided  that  it  shall  take  effect  from  the  date  of 
its  passage. 

The  facts  are  sufficiently  stated  in  the  opinion.  The  de- 
fendant was  convicted,  and  from  the  judgment  of  conviction 
he  takes  this  appeal. 

Eugene  McCaa,  for  appellant. 

II.  C.  Tompkins,  Attorney-Cleneral,  for  the  State. 

STONE,  J.— Section  21  of  the  Declaration  of  Rights  de- 
clares, "That  no  person  shall  be  imprisoned  for  debt."  In  ex 
parte  John  Hardy ^  68  Ala.  303,  we  considered  this  clause  of 
the  Constitution  at  great  length,  and  held  that  where  the  found-  ' 
ation  of  the  injury  complained  of  was  the  non-payment  of  a 
debt — a  debt  created  by  contract, — then  by  no  device  could  the 
debtor  be  imprisoned  for  its  non-payment.  We  limited  the 
exemption  to  contract  liabilities;  for  it  is  manifest  that  lines, 
forfeitures,  mulcts,  damages  for  a  wrong  or  tort,  ai'enot  a  debt 
within  this  clause  of  the  Constitution.  Certain  duties  are  cast 
on  all  citizens  for  the  welfare  of  society  ;  to  serve  on  juries,  to 
work  the  public  roads,  to  testify  as  witnesses,  to  act  as  i\ posse 
comitatus^  when  thereto  lawfully  summoned,  and  wdien  a  citi- 
zen, by  liis  own  misconduct,  exposes  himself  to  the  pun- 
itive powers  of  the  law,  the  expense  incident  to  his  prosecution 
and  conviction,  each  and  all  of  these  may  result  in  subjecting 
the  defaulter  to  a  money  liability.  These  are  not  debts  in- 
curred by  contract  inter  partes^  but  are  the  result  of  being 
nien)bers  of  the  social  compact,  or  body  politic. — Ex  parte 
Hardy^  supra:  Caldwell  v.  The  State,  55  Ala.,  133  ;  Cain  v. 
The  State,  lb.  170 ;  State,  use,  etc.  v.  Allen,  71  Ala. 
543;  Wigfitman  V.  Wightman,  4:5  111.  167;  State  v.  Bauer- 
man,  72  Ala.  252. 

An  illustration  of  this  principle  may  be  drawn  from  Cald- 
well  V.  27ie  State,  supra.  We  there  held  that  a  convicted  de- 
fendant could  be  sentenced  to  imprisonment,  or  hard  labor,  for 
the  non-payment  of  the  costs  of  his  conviction.  Such  costs 
were  only  a  money  liability,  but  they  were  not  a  debt  con- 
tracted. They  were  but  the  expense  incident  to  the  mainte- 
nance of  the  law.  So,  if  one  indicted  be  out  on  bail,  he  is 
under  a  contract  to  his  surety,  express  or  implied,  that  he  will 
appear  at  the  proper  court,  and  submit  himself  to  be  tried. 
Yet,  while  he  is  so  at  large  on  bail,  his  bail  or  surety 
may  arrest  him  on  his  own  mere  will,  deliver  him  into  the 
custody  of  the  sheriff,  and  the  latter  may  and  must 
consign    him    to    prison,   unless    he  give    other   satisfactory 
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bail.  This  is  not  ifnprisoninent  for  debt,  but  a  mere  method 
of  relieving  his  surety  of  a  money  liability,  incuri-ed  by  con- 
tract.—  Ca'm  V.  The  State,  supra. 

The  appellant  in  this  case  was  indicted  under  the  act  "  to 
secure  payment  of  fines  and  costs  in  criminal  cases,"  approved 
February  23rd,  1883, — Sess.  Acts,  166.  Tliere  was  a  demurrer 
to  the  indictment,  alleging  the  uneonstitutionality  of  the  stat- 
ute, which  the  court  overruled.  The  particular  objection  to 
the  statute  is,  that  it  authorizes  imprisonment  for  debt.  Wc 
do  not  so  understand  the  statute.  The  cluirge  against  the  de- 
fendant was,  not  that  he  refused  to  pay  a  debt  he  had  con- 
tracted, but  that  he  ran  away  from  the  hard  labor  imposed  on 
him  as  a  punishment  for  the  offense  he  had  committed.  He 
had  not  worked  out  the  sentence  to  hard  labor,  to  which  he 
had  been  condemned.  The  statute  was  conceived  in  the  most 
humane  spirit,  and  offers  to  convicted  <.  ftenders  the  opportu- 
nity of  selecting  their  own  task  master,  tlie  kind  of  service 
they  will  render,  and  of  having  a  voice  in  the  measure  of  com- 
pensation. All  these  advantages  the  statute  secures  to  them, 
if  they  are  so  fortunate  as  to  rind  a  friend  who  will  trust  them. 
The  confessed  judgment,  and  the  contract  approved  i)y  the 
court,  do  Tiot  satisfy  the  offended  law,  nor  pay  the  penalty  im- 
posed. They  are  but  the  condition  on  which  the  offender  is 
permitted  to  select  how  and  whom  he  will  serve,  in  satisfying 
tlie  broken  law.  No  one  would  question  the  constitutionality 
of  a  statute,  making  it  indictable  for  one  sentenced  to  hard 
labor,  to  escape  or  flee  from  the  service.  We  regard  the  pres- 
ent statute  as  substantially  that  identical  thing,  tempered  to 
the  offender  by  a  humane  impulse;  and  hence,  we  hold  it  con- 
stitutional.—4  Cooley's  Blackstone,  5,  note  3. 

The  judgment  of  the  circuit  court  is  affirmed. 


Hughes  V.  The  State. 

Indictment  for  Arson. 

1.  When  objection  to  testimony  not  nvailable  on  appeal. — When  objec- 
tion is  made  to  a  question  propounded  to  a  witness,  and  is  overruled  by 
the  court,  but  the  record  fails  to  sliow  tliat  any  answer  whatever  was 
given  to  the  question,  the  ruHng  of  the  primary  court  on  the  objection  is 
not  available  on  appeal. 

2.  Charge;  when  invaaive  of  province  of  the  jury. — The  weight  to  be 
given  evidence  is  a  question  for  the  jury ;  and  a  charge  wliich  withdraws 
it  from  their  consideration,  is  an  invasion  of  their  province. 

3.  Same;  when  argumentative. — A  charge  asked,  whicrh  asserts  that 
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the  "  law-books  are  full  of  cases  of  mistaken  identity,"  is  argumentative, 
and,  for  that  reason,  is  properly  refused. 

4.  Conviction  offidony;  personal  presence  at  commission  of  offense,  not 
necessary  to. — Under  our  statute  abolishing  the  common  law  distinction 
between  an  accessory  before  the  fact  and  a  principal,  and  between  prin- 
cipals in  the  first  and  second  degrees,  in  cases  of  felony,  etc.  (Code, 
1876,  §  4802),  it  is  not  necessary  to  the  conviction  of  a  defendant  in- 
dicted, with  others,  for  arson  in  the  fir.st  degree,  that  he  should  either 
have  himself  set  fire  to  the  house,  or  have  personally  "  assisted  "  any 
other  person  in  so  doing. 

Appeal  from  Jackson  Circuit  Court. 

Tried  before  Hon.  TI.  C.  Speakk. 

At  tlie  fall  term,  1883,  of  said  court,  George  Hughes,  As- 
bury  Hughes,  John  W.  Grayson  and  George  Smitli,  defend- 
ants in  the  court  below,  were  indicted  for  willfully  setting  lire 
to,  and  burning  "  the  dwelling  house  of  Henry  Porter,  in  the 
night-time,  in  which  said  house  there  was,  at  the  time,  a 
human  being,  to- wit,  Henry  Porter,  against  the  peace,"  etc.  ; 
and,  at  the  next  term  thereafter,  they  were  tried  and  convicted, 
and  were  sentenced,  in  accordance  with  the  verdict  of  the  jury, 
the  said  George  Smith,  Asbury  Hughes  and  George  Hughes 
to  be  hung,  and  the  said  John  W.  Grayson  to  imprisonment  in 
the  penitentiary  for  life. 

Tlie  evidence  introduced  on  behalf  of  the  State  clearly 
showed,  and  it  was  not  controverted,  that  on  the  night  of  the 
25th  March,  18S3,  between  the  hours  of  eight  and  nine,  the 
residence  of  Henry  Porter  was  willfully  set  on  fire,  and  by  the 
tire  soon  thereafter  destroyed  ;  and  tended  strongly  to  show 
that  the  defendants  were  the  guilty  agents  ;  their  identity  hav- 
ing been  testified  to  by  witnesses,  and  circumstances  pointitig 
to  their  guilt,  not  necessary  to  be  here  stated,  having  been 
shown.  Miss  Standish,  a  lady  who  resided  at  the  Porter  resi- 
dence at  the  time  of  the  tire,  was  examined  as  a  witness  on  be- 
half of  the  State,  and  she  testified  to  the  circumstances 
attending  the  commission  of  the  offense,  and  identified  the  de- 
fendants as  the  guilty  parties.  She  testified,  inter  alia^  that 
"she  did  not  recognize  George  Hughes  and  Grayson  until  the 
house  was  on  fire,  when  she  saw  them  standing  under  an  apple 
tree,  about  one  hundred  steps  from  the  house."  It  was  shown 
that  three  trunks,  among  other  things,  were  removed  from  the 
burning  house,  in  one  of  which  was  a  phial  of  medicine  be- 
longing to  one  of  the  ladies  residing  at  the  house;  that,  during 
the  fire,  these  trunks  were  carried  off;  and  that  about  six 
weeks  or  two  months  after  the  fire,  the  phial  of  medicine  was 
found  at  the  house  of  one  Mrs.  McKinney.  where  the  de- 
fendant Smith  stayed,  and  whom,  after  the  fire,  he  married  ; 
and  information  was  there  obtained  which  led  to  the  recovery 
of  one  of  the  trunks.     The  State  also  examined  one  Bain  for 
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the  purpose  of  proving  stateuieiits  made  by  the  defendant 
Grayson,  and  by  others  of  the  defendants,  tending  to  connect 
them  witli  the  commission  of  the  offense. 

The  defendants  each  set  up  an  alibi  in  defense,  and  each  in- 
troduced some  evidence  in  support  thereof.  The  defendant 
Grayson  examined,  among  other  witnesses,  one  S.  II.  Ingersoll, 
who  testified  that  said  defendant  was  with  witness  at  Shell- 
mound,  Tennessee,  about  three  miles  distant  from  where  the 
fire  was,  between  the  hours  of  half  past  seven  and  nine  of  the 
night  of  the  fire  ;  and  that  they  first  saw  the  light  of  the  fire 
about  half  past  eight  o'clock.  An  exception  was  reserved 
on  the  admissibility  of  evidence,  but  the  facts  in  reference 
thereto  are  given  in  the  opinion. 

The  defendant  Smith  asked  the  court  in  writing  to  give  the 
following  charge :  (1)  "  The  fact  that  the  phial  of  medicine 
in  evidence  found  some  weeks  after  the  house-burning,  at  the 
house  where  Smith  stayed,  w^as  the  property  of  one  of  the  in- 
mates of  the  Porter  residence,  is  a  circumstance  to  be  consid- 
ered by  the  jury  in  determining  the  guilt  or  innocence  of  said 
defendant,  but  it  is  by  no  means  conclusive  of  his  guilt. 
Standing  by  itself,  it  is  not  sufficient  to  justify  the  jury  in 
finding  him  guilty."  The  court  refused  this  charge  and  said 
defendant  excepted.  The  defendants  asked  the  court  in  writing 
to  give  the  following  chai'ge,  which  the  court  refused,  and  they 
excepted  :  (2)  "  The  law-books  are  full  of  cases  of  mistaken  iden- 
tity and,  in  considering  the  evidence  in  this  case  as  to  the  iden- 
tity of  either  one  of  these  defendants,  as  being  present  at  the 
house-burning,  and  their  participating  in  it,  the  jury  must  feel 
an  abiding  confidence  and  full  faith,  that  the  witnesses  who 
have  undertaken  to  identify  these  defendants,  or  either  of 
them,  are  not  mistaken  in  their  testimony  ;  and  in  this  connec- 
tion, the  jury  may  look  to  the  circumstances  surrounding  the 
witnesses  at  the  time,  to  determine  whether  the  witnesses  were 
in  a  condition  of  mind  to  observe  and  note,  with  care  and  accu- 
racy, the  appearance  of  the  parties  about  whom  they  have  tes- 
tified." The  defendants  Grayson  and  Asbury  and  George 
Hughes  also  separately  excepted  to  the  refusal  of  the  court  to  give 
to  the  jury  the  following  charges  requested  by  each  of  them  in 
writing : "  (3)  The  jury  will  look  to  what  S.  H.  Ingersoll 
said  as  to  the  time  when  Grayson  left  Shellmound,  and  to  the 
time  when  Miss  Standish  said  she  saw  him  in  the  orchard,  after 
the  house  w^as  burned  down,  and  if  from  this  evidence  they  con- 
clude that  Grayson  was  not  there  when  the  house  was  set  on 
fire,  and  did  not  help  burn  the  house,  then  they  will  find  the 
defendant  not  guilty."  (4)  "  If  the  jury  believe  from  the 
evidence,  that  Grayson  was  at  Shellmound  at  9  o'clock  on  Sun- 
day night,  March  25th,  1883,  and  after  the  Porter  house  was 
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on  fire,  and  was  there  wheii  tlie  fire  was  discovered,  then,  un- 
less the  evidence  shows  that  he,  Grayson,  between  10  and  11 
o'clock,  did  some  act  in  furtherance  of  the  burning,  they 
will  find  the  defendant  not  guilty."  (5)  "If  the  jury  believe 
from  the  evidence,  that  Grayson  did  not  set  fire  to  the  house 
of  Porter,  or  assist  in  setting  fire  to  tlie  house  of  Porter,  then 
the  jury  will  find  the  defendant  not  guilty."  (6)  "  That  to 
constitute  arson,  the  person  must,  in  the  niglit-time,  set  fire  to 
a  house  in  which  a  person  was  at  the  time  of  setting  such 
house  on  fire,  or  was,  at  the  time,  aiding  and  abetting  others 
in  setting  the  house  on  fire,  then  the  jury  will  find  the  defend- 
ant Grayson  not  guilty."  (7)  "  If  the  jury  believe  from  the 
evidence,  that  the  defendant  Grayson  made  no  confession,  but 
that  what  was  said  to  Pain  was  only  restating  what  was  said  at 
the  preliminary  trial,  then  tliey  will  find  the  defendant  Gray- 
son not  guilty." 

Name  of  appellants'  counsel  not  disclosed  by  the  record. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  defendants  were  indicted,  tried  and 
convicted  of  the  crime  of  arson  in  the  first  degree — ^^a  capital 
felony  under  the  statutes  of  this  State.  The  particular  offense 
charged  is  the  willfully  setting  fire  to,  or  burning,  in  the  night- 
time, the  dwelling  house  of  one  Henry  Porter,  in  which  there 
was  at  the  time  a  human  being,  to-wit,  the  said  Henry  Porter. 

The  bill  of  exceptions  taken  by  the  prisoners  shows  but  a 
single  exception  to  the  introduction  of  evidence.  On  cross- 
examination  of  a  witness  for  the  State — one  Fitch — the  pris- 
oners' counsel  had  asked  him  if  Mr.  Porter  and  Miss  Standish, 
who  were  inmates  of  the  house  at  the  time  of  the  burning,  and 
who  had  testified  to  the  identity  of  the  prisoners,  did  not  with- 
hold the  names  of  persons  whom  they  suspected  as  the  guilty 
parties,  and  whether  they  did  not  do  this  in  witness'  presence  ; 
and  this  question  had  been  answered  in  the  afiirmative. 

On  re-examination  the  court  permitted  the  State  to  ask  the 
witness  "  what  reason^  if  any,  did  Mr,  Porter  and  Miss  Stand- 
ish assign  for  withholding  the  names  of  the  persons  whom 
they  suspected."  An  objection  was  interposed  to  this  question 
by  the  defendants,  but  was  overruled  by  the  court. 

The  record  fails  to  show  that  any  answer  whatever  was  made 
to  this  question,  and  this  alone  is  a  sufficient  reason  why  no 
error  can  be  predicated  upon  the  mere  asking  of  the  question. 
Roberts  v.  The  State^  68  Ala.  515  ;  F.agle^  etc.  Man'g  Co.  v. 
OiUon,  62  Ala.  369  ;  Jaohmn  v.  Clopton,  (SQ  Ala.  29. 

The  answer,  moreover,  if  made,  may  have  been  clearly  rele- 
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vant.  It  may  have  disclosed  the  fact  that  the  silence  of  the 
witnesses  was  induced  by  prudence  arising  from  apprehension  of 
harm,  or  from  a  desire  to  conceal  the  facts  until  proper  war- 
rants of  arrest  were  made,  securing  the  arrest  of  the  suspected 
parties.  In  any  aspect  of  the  case,  we  see  no  error  in  the  rul- 
ing of  the  court. 

The  first  charge  requested  by  the  defendant  Smith  Was  an 
invasion  of  the  province  of  the  jury  and  was  properly  refused. 
Whether  the  evidence  alluded  to  in  the  charge  was  conclusive 
of  the  defendants'  guilt  or  not,  was  a  question  for  the  jury,  and 
not  for  the  court.  This  charge  was  also  misleading,  for  the 
reason  it  seems  to  assume  that  the  possession  of  the  stolen 
property  in  question  was  the  only  evidence  of  guilt,  whereas 
this  evidence  was  corroborated  by  other  circumstances  of  an 
inculpatory  nature. 

The  second  charge  was  misleading  on  the  ground  of  its  ten- 
dency to  withdraw  from  the  jury  all  criminative  evidence  ex- 
cept that  touching  the  positive  identity  of  tiie  prisoners  by  the 
witnesses  who  swore  to  their  recognition  on  the  night  of  the 
alleged  burning.  The  jury  might  have  convicted  on  other  tes- 
timony than  that  of  positive  identity,  and  hence,  it  was  not 
requisite  that  they  should  feel  "an  abiding  confidence  and  full 
faith"  that  the  witnesses  were  not  mistaken  in  the  fact  of  such 
identification  by  personal  recognition.  This  charge  was  also 
argumentative  in  asserting  that  "  the  law  books  are  full  of 
cases  of  mistaken  identity  " — a  fact  which  was  neither  proved 
on  the  trial,  nor  was  it  permissible  to  be  proved.  The  court 
did  not  err  in  its  refusal. 

The  third,  fourth  and  fifth  charges  requested  by  the  defend- 
ants were  erroneous  in  assuming  that  the  defendant  Grayson 
could  not  be  convicted  of  complicity  in  the  crime  charged,  un- 
less he  was  personally  present  at  the  time  of  the  burning  of  the 
house.  He  may  have  been  absent  from  the  place,  at  the  time 
of  the  actual  burning,  and  have  still  been  guilty  as  a  principal 
in  the  first  degree. 

It  was  not  necessary  to  the  conviction  of  either  of  the  de- 
fendants that  he  should  either  have  himself  set  fire  to  the 
house  of  Porter,  or  have  personally  "  assisted  "  any  other  per- 
son in  doing  so.  There  is  no  distinction,  under  the  statutes  of 
this  State,  between  an  accessory  before  the  fact  and  a  princi- 
pal, and  between  principals  in  the  first  and  second  degree,  in 
cases  of  felony,  the  common  law  distinction  in  this  particular 
being  expressly  abolished,  and  "all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  or  abet  in  its  commission, 
though  not  present,"  are  authorized  to  be  indicted,  tried  and 
punished  as  principals. — Code,  1876,  §4802. 
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The  sixth  charge  asked  by  defendants  and  refused  by  the 
court  was  also  erroneous  in  assuming  that,  to  charge  a  de- 
fendant with  the  crime  of  arson,  he  must  either  liimself  have 
perpetrated  the  burning,  or  have  aided  and  abetted  others,  at 
^Ae  foV/i(3,  in  doing  so.  This  is  obviously  incorrect,  for  an  ac- 
cessory before  the  fact,  as  we  have  seen,  though  not  a  chief 
actor  in  the  offense,  nor  present  at  the  time  of  its  perpetration, 
is  held  to  be  as  guilty  as  a  principal. 

The  seventh  ciiarge  requested  by  the  defendants  was  prop- 
erly refused  for  more  than  one  sufHcient  reason.  It  was,  in  the 
first  place,  unsupported  by  any  evidence,  as  far  as  concerns  the 
hypothesis  that  Grayson's  confessions  made  to  the  witness 
Bain  were  not  confessions,  but  a  mere  restatement  of  what  was 
said  at  the  preliminary  trial.  It  would,  moreover,  have  been 
an  invasion  of  the  province  of  the  jury  to  instruct  them  to 
acquit  Grayson  on  the  testimony  connecting  him  with  the 
crime  charged,  exclusive  of  his  confessions. 

We  discover  no  error  in  the  record,  and  the  judgment  of  the 
court  must,  therefore,  be  affirmed  as  to  each  of  the  several  de- 
fendants. It  is  accordingly  ordered  and  adjudged  that,  on 
Friday,  the  first  day  of  August,  1884,  the  sheriff  of  Jackson 
county  execute  the  sentence  of  the  law  by  hanging  the  said 
defendants,  George  Smith,  Asbury  Hughes  and  George 
Hughes,  each  by  the  neck  until  he  is  dead,  in  obedience  to  the 
judgment  and  sentence  of  said  circuit  court  as  herein  affirmed. 


The  State  v.  Leach. 

Indictment  under  the  Statute  securing  Payment  of  Fines  and 
Costs  in  Cr'iminal  Cases. 

1.  Statute  not  violative  of  constitutional  inhibition  against  imprison- 
ment for  debt. — The  provision  of  the  Constitution  declaring,  "That  no 
person  shall  be  imprisoned  for  debt,"  is  not  violated  by  the  act  of  the 
General  Assembly,  approved  February  23d,  1883,  entitled  "An  act  to 
better  secure  the  payment  of  fines  and  costs  in  criminal  cases  in  the 
courts  of  this  State  (Pamph.  Acts,  1882-3,  p.  166). 

Appeal  from  Chilton  Circuit  Court. 

Tried  before  Hon,  James  E.  Cobb. 

The  indictment  in  this  case  was  preferred  under  the  act  of 
the  General  Assembly,  entitled  "An  act  to  better  secure  the 
payment  of  fines  and  costs  in  criminal  cases  in  the  courts  of 
this  State  (Pamph.  Acts,  1882-8,  p.  166).     The  defendant  hav- 
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ingbeen  convicted,  moved  in  arrest  of  judgment,  on  tlieground 
that  said  act  was  unconstitutional.  The  court  sustained  the 
motion,  arrested  the  judgment,  and  discharged  tiie  defendant, 
and  the  State  prosecutes  this  appeal. 

11,  C  Tompkins,  Attorney-General,  for  the  State. 

J.  M.  Falkner,  contra. 

STONE,  J. — On  the  authority  of  the  case  of  Lee  v.  The 
State^  at  the  present  term  [a^ite^  P-29],  the  judgment  of  the  cir- 
cuit court  arresting  the  verdict  and  judgment  of  a  previous 
day,  is  reversed,  annulled,  and  lield  for  naught ;  and  the  judg- 
ment of  conviction,  rendered  on  the  verdict  of  guilty,  is  re-in- 
stated and  re-established.  And  the  circuit  court  will  execute 
the  sentence  of  the  law,  pronounced  on  the  conviction.  Let 
this  order  be  certified  to  the  court  below. 

Reversed  and  remanded. 


Calloway  v.  The  State. 

Indictment  for  Selling  or    Giving   Sjpii'ituous  Liqum's  to  a 

Minor. 

1 .  Trial  by  court  without  jury;  u-hcn  jinding  not  reviewable  by  this  court. 
When  a  defendant  charged  with  a  misdemeanor  is  tried  by  the  county 
court  of  Sumter  county,  without  the  intervention  of  a  jury,  under  the 
provisions  of  the  statute  regulating  the  trial  of  misdemeanors  in  that 
county  (Pamph.  Acts,  1882-83,  p.  214),  the  decision  of  the  court  upon  the 
facts  is  equivalent,  in  legal  effect,  to  the  verdict  of  a  jury,  and,  in  the 
absence  of  statutory  powx'r,can  not  be  reviewed  by  this  court  on  appeal. 

Appeal  from  County  Court  of  Sumter. 
Tried  before  Hon.  W.  li.  DeLoach. 
The  facts  are  stated  in  the  opinion. 

J.  J.  Altman,  for  appellant. 

11.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  defendant  is  indicted  for  selling 
or  giving  spirituous  liquors  to  a  minor — the  case  having  been 
transferred,  under  the  statute,  from  the  circuit  court  to  the 
county  court  of  Sumter. — Acts  1882-83,  p.  214,  «ec.  2. 
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A  special  statute,  regulating  the  trial  of  misdemeanors  in  tliis 
county,  after  authorizing  such  transfer,  provides  that  the  de- 
fendant "shall  be  entitled  to  a  trial  by  jury,  but  should  he 
waive  the  same,  the  court  shall  make  an  entry  thereof,  on  the 
record,  aud  shall  proceed  to  hear  and  determine  the  case.^"^  And 
an  appeal  from  the  judgment  of  the  county  court  is  allowed  in 
such  cases  as  from  the  trial  of  misdemeanors  in  the  circuit 
courts  of  the  State  under  the  general  law. — Acts,  1 882-83,  \ 
supra^  sections  6  and   10. 

The  record  shows  that  a  jury  was  waived,  and  that  the  case 
was  submitted  to  be  tried  by  the  court. 

Oar  uniform  rulings  in  cases  of  this  character  have  beeii, 
that  when  parties  waive  the  intervention  of  a  jury,  and  sub- 
stitute the  court  as  the  trier  of  the  facts  as  well  as  of  the  law, 
the  decision  of  tiie  court  upon  the  facts  is  equivalent  in  legal 
eflEect  to  the  verdict  of  a  jury,  and  can  not  be  reviewed  on 
error. — Nooe  v.  Garner,  70  Ala.  443,  and  cases  cited  on  p.  447; 
Summers  v.  The  State,  70  Ala.  16. 

In  Bell  V.  The  State,  delivered  at  the  present  term  \_ante,  p. 
25],  the  precise  point  was  decided  in  conformity  with  the  fore- 
going principle,  the  appeal  being  one  from  a  county  court,  where 
the  accused  waived  his  right  to  a  jury,  and  the  facts  were  tried 
by  the  court.  We  declined  to  examine  the  evidence  and  deter- 
mine whether  it  was  of  that  degree  and  quantity  to  establish 
guilt  of  a  criminal  offense,  observing  that  ''the  law  attached  to 
it  the  quality  of  conclusiveness  in  that  respect  when  assailed  on 
error."  The  rule,  in  other  words,  is  this,  that  in  as  much  as 
the  finding  of  a  jury  on  the  facts  by  verdict  is  never  review- 
able in  this  court  by  appeal,  or  writ  of  error,  so  when  the 
judge  is  substituted  for  tiie  jury,  his  finding  on  the  facts  is  not 
reviewable,  whether  in  cases  civil  or  criminal,  unless  the  statute 
authorizing  the  appeal,  expressly  or  by  necessary  inference,  con- 
fers this  particular  jurisdiction  on  the  appellate  court. 

The  judgment  of  the  county  court  must,  in  view  of  this 
principle,  be  affirmed. 


Ex  parte  McGlaAvii. 

Haheas  Corpus. 

1.  Habeas  corpus:  irregnlaritij  of  coinmitnioU  no  (jroand  for. — On 
habeas  corpus,  it  is  no  groiuid  for  tlie  discharge  of  a  prisoner  committed 
by  a  magistrate  for  a  criminal  offense,  that  the  commitment  is  irregular. 

2.  Si,mc ;  cdinmUment  priini  facie  cause,  for    detention. — On  habeas 
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corpus,  a  commitment  by  a  magistrate  raises  a  prima  facie  cause  for 
detention  ;  and  when  iinrebuttcd  by  testimony,  the  prisoner  should  not 
be  released. 

Application  to  this  court  for  writ  of  habeas  corpus,  relief 
having  been  denied  by  Hon.  Dan  Gordon,  Judge  of  Probate 
of  Henry  county. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J.  A.  Clendinen,  for  petitioner. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  petitioner  was  arrested  on  two  warrants  of 
arrest,  issued  by  a  justice  of  the  peace,  each  charging  the  crime 
of  hog  stealing.  Tiie  complaints  on  which  the  warrants  were 
issued  are  not  in  conformity  with  the  statute. — Code  of  1876, 
§§  4648-9.  The  warrants  of  arrest  and  of  commitment  are 
substantially  correct. — Code,  §§  4651,  4682.  The  application 
to  the  primary  court,  renewed  in  tiiis  court,  apparently  claims 
the  discharge  of  the  prisoner,  on  the  ground  that  the  com- 
plaints before  the  justice  of  the  peace  did  not  authorize  the 
issue  of  the  warrants  of  arrest.  It  is  no  ground  for  discharge 
on  habeas  corpus,  that  the  "commitment  was  irregular." 
Code  §  4963. 

In  the  trial  before  the  judge  of  probate,  no  testimony  was 
offered,  nor  does  it  appear  that  the  solicitor  of  the  circuit,  or 
the  prosecutor  was  notified. — Code,  §4946  ;  Ex  parte  Mahone, 
30  Ala.  49;  Ex  parte  Champion,  52  Ala.  311 ;  Callahan,  v. 
The  State,  60  Ala.  65.  In  the  absence  of  all  proof  or  testi- 
mony given  before  him,  except  the  warrants  of  commitment 
attached  to  the  sheriff's  return,  we  think  the  judge  of  probate 
rightly  ruled  that  the  petitioner  had  failed  to  show  he  was 
entitled  to  his  discharge.  The  commitments  themselves,  on 
that  inquiry,  raised  a  prima  facie  cause  for  detention  ; 
and  being  unrebutted,  the  court  was  without  warrant  to  order 
the  prisoner's  liberation. 

Application  for  habeas  corpus  denied. 
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Dover  v.  State;  Ex  parte  Dover, 

Murder  ',   Habeas  Corims. 

1.  Murder;  effect  of  failure  to  find  degree  of. — A  verdict  in  a  murder 
case,  finding  the  defendant  "  guilty  as  charged  in  the  indictment,  and 
assessing  his  punishment  to  im^jrisonment  for  hfe  in  the  State  peniten- 
tiary," hut  failing  to  find  the  degree  of  the  homicide,  while  it  presents  a 
reversible  error  on  appeal,  will,  on  habeas  corpus,  support  a  judgment  of 
conviction. 

Appeal  from  Bibb  Circuit  Court. 

Tried  before  Hon.  James  E   Coub. 

Peter  Dover,  the  appellant  and  petitioner  in  these  cases, 
having  been  indicted  and  tried  for  inurdef,  the  jury  returned 
into  court  a  verdict  in  these  words:  "  We,  the  jury,  lind  the 
defendant  guilty  as  charged  in  the  indictment,  and  assess  his 
punishment  to  imprisonment  for  life  in  the  State  penitentiary." 
This  verdict  was  received  by  the  court,  and  after  being  polled 
by  the  defendant,  the  jury  were  then  discharged  by  the  court 
from  the  further  consideration  of  the  case.  Soon  after  they 
were  discharged,  and  after  they  had  dispersed,  and  some  of 
them  had  left  the  court  house,  and  after  the  court  had  pro- 
ceeded to  other  business,  they  were  reassembled,  and  caused  by 
the  court  to  again  retire  to  consider  their  verdict.  They 
thereupon  returned  another  verdict,  like  the  first  in  all  partic- 
ulars except  that  it  fixed  the  degree  of  the  homicide  as  murder 
in  the  first  degree.  "  Before  receiving  the  last  verdict  the 
court  swore  severally  the  members  of  the  jury,  and  on  their 
oaths  they  severally  stated  that  they  each  distinctly  ascertained 
and  agreed  that  the  defendant  was  guilty  of  nmrderinthe  first 
degree  as  charged  in  the  indictment,  before  they  returned  their 
first  verdict,  and  so  intended  and  agreed  to  say  in  their  first 
verdict."  Thereupon  sentence  was  passed  on  the  defendant  by 
the  court  in  accordance  with  the  verdict.  The  defendant  duly 
excepted  to  the  action  of  the  court,  above  noted,  and  also 
moved  in  arrest  of  judgment  on  the  grounds,  in  substance, 
(1)  that  the  verdict  was  insufficient  to  support  the  judgment 
of  the  court ;  (2)  that  the  verdict  was  void,  and  no  judgment 
could  be  pronounced  thereon  ;  and  (3)  that  having  been  once 
in  jeopardy  of  his  life  for  said  oftense,  he  could  not  again  be 
tried  therefor,  and,  therefore,  no  legal  cause  existed  for  his  fur- 
ther detention.     This  motion  the  court  overruled. 
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The  defendant  sued  out  a  writ  of  habeas  corpus^  and  also 
appealed.  The  first  opinion  infra  was  delivered  on  the  appli- 
cation for  the  writ  of  habeas  corpus ;  the  second  on  the  appeal. 

Wood  vfe  Wood  and  IIakorove  &  Logan,  for  appellant  and 
petitioner. 

11.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  present  application  is  not  distinguishable 
in  principle  from  the  question  ruled  on  in  Waller  v.  The  State^ 
40  Ala.  325,  333.  In  that  case  it'was  contended  that  the  pris- 
oner ought  to  be  discharged  from  custody,  "  on  the  ground 
that,  upon  the  verdict  as  originally  returned  into  court,  no  sen- ■ 
tence  could  have  been  pronounced,  and  that  he  was  entitled  to 
judgment  of  acquittal  thereon."  This  court  rei)lied,  that  it 
could  not  assent  to  such  a  proposition.  And  in  1  Bish.  Cr.  Proc. 
§  1016,  it  is  said  :  "  If  the  jury  bring  in  a  defective  verdict,  it  is 
in  the  power  equally  of  the  prisoner  and  the  prosecuting  attorney 
to  have  it  set  right;  and  suppose  the  prisoner  chooses  not  to 
interfere,  and  suffers  a  defective  verdict  to  be  entered,  as  his 
interest  would  always  prompt  him  to  do,  in  preference  to  a 
verdict  of  guilty  in  due  form,  he,  by  thus  failing  to  interfere,' 
waives  his  objection  to  being  put  a  second  time  in  jeopardy  for 
the  same  offense." — 1  Bish.  Cr.  Law,  §  908 ;  Corn.  v.  Gibson.^ 
2  Va.  Ca.  70 ;  Com.  v.  Smithy  lb.  327 ;  Com.  v.  Scott,  5  Grat. 
697  ;  State  v.  Sutton,  4  Gill,  494  ;  Wrujht  v,  The  State,  5  Ind. 
527;  State  v.  Redman,  17  Iowa,  329;  State  v.  Walters,  16 
La.  Ann.  400;  State  v.  Spurgin,  1  McCord,  252. 

There  was  no  want  of  jurisdiction  of  person,  or  of  subject- 
matter  in  this  case.     The  defect  in  the  verdict  may  present  a 
reversible  error.     Habeas  corpus  is  not  the  remedy. — Ex  parte 
Watkins,  3  Pet.  193;  Ex  parte  Parks,  93  U.  S.  18. 

The  writ  of  habeas  cor^nis  is  denied. 

Pkk  Cukiam. — Reversed  and  remanded,  on  authority  of 
St.  Clair  V.  Caldivell  and  Riddle,  and  authorities  therein 
cited,  72  Ala.  527 ;  Waller  v.  The  State,  40  Ala.  325 ;  Storey 
V.  The  State,  71  Ala.  329.  The  prisoner  will  remain  in  custody 
until  discharged  by  due  course  of  law. 
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The  State,  for  the  use,  etc.,  v,  Metcalfe. 

Actio7i  on  Promissory  Note. 

1.  Convicts;  when  contract  for  hi  re  of  illegal. — In  Ihe  absence  of  action 
on  the  part  of  the  commissioners'  court,  determining  in  what  manner 
and  on  what  particular  works  the  labor  of  convicts  shall  be  performed 
(Code,  1876,  §§  4465,  4468),  the  judge  of  probate  has  no  authority  to  act; 
and  hence,  a  contract  for  the  hire  of  a  convict  made  by  him,  in  such 
case,  is  illegal  and  void  as  against  public  policy,  and  no  recovery  can  be 
had  thereon  against  the  hirer. 

Appeal  from  Marion  Circuit  Court. 

Tried  before  Hon.  H.  C.  Spkake. 

Tliis  was  an  action  of  assumpsit  by  the  State  of  Alabama, 
for  the  use  of  Marion  county,  against  Oscar  Metcalfe  and 
James  P.  Pearce ;  and  was  founded  on  a  promissory  note 
executed  by  the  defendants  on  19th  October,  1881,  and  payable 
to  the  plaintiff  for  the  use,  etc.,  on  19th  December,  1882. 
The  defendants  pleaded  (1)  "the  general  issue;"  (2)  "want  of 
consideration  ;  "  and  (3)  "  special  plea  that  the  note  sued  on 
was  not  made  in  pursuance  of  law,  but  in  contravention 
thereof." 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  plaintiff 
offered  in  evidence  the  note  declared  on,  which,  omitting  the 
signatures  and  date,  is  in  these  words  :  "  On  or  before  the  19th 
day  of  December,  1S82,  we  or  either  of  us  promise  to  pay  the 
State  of  Alabama,  for  the  use  of  Marion  county  and  the  officers 
of  the  court,  one  hundred  and  twenty-six  dollars,  for  the  hire 
of  Oscar  Metcalfe,  who  was  sentenced  to  hard  labor  for  said 
county  of  Marion  six  months  to  pay  his  fine,  and  eight  months 
to  pay  the  costs  against  said  Oscar  Metcalfe,  at  the  fall  term  of 
the  Circuit  Court  of  Marion  county,  Alabama."  It  was  shown 
that  the  Oscar  Metcalfe  mentioned  in  the  body  of  the  note 
was  a  different  person  from  the  defendant  bearing  the  same 
name.  In  connection  with  the  note  the  plaintiff  offered  in 
evidence  "  the  record  of  the  prosecution,  conviction  and  sen- 
tence of  Oscar  Metcalfe  for  the  offense  of  an  assault  and 
battery,"  had  in  said  court,  which  is  set  out  in  the  bill  of 
exceptions,  and  shows  that  the  said  Metcalfe  was  indicted  for 
cartially  knowing  or  abusing  in  the  attempt  to  carnally  know 
a  designated  female  under  the  age  of  ten  years,  and  that  on  8th 
October,  1881,  a  judgment  was  entered,  which,  after  reciting 
the  appearance  of  the  parties,  proceeds  :     "And  the  defendant 
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liaviiig  l)oen  arraii2;ried  by  liavinj^  tlic  indictment  read  to  liini, 
for  plea  thereto,  says,  he  is  guilty  of  a  simple  assault,  and  the 
solicitor,  by  consent  of  tlie  court,  accepts  said  plea;  and  the 
defendant,  beirig  asked  if  he  liad  any  reason  to  give  wiiy  the 
sentence  of  tlie  law  should  not  be  j)ronounced  against  him, 
says  nothing.  It  is  thereupon  ordered  by  the  court  that  the 
defendant  be  and  he  hereby  is  sentenced  to  liard  lal)or  for  the 
county  of  Marion  for  the  term  of  six  months,  as  a  punishment 
for  said  offense;  and  the  cost  appearing  to  be  one  hundred 
and  four  85-100  dollars,  it  is  further  ordered  that  he  be  sen- 
tenced to  hard  labor  for  said  county  for  an  additional  term  of 
eight  months  to  pay  the  costs  of  said  prosecution."  The 
plaintiff  also  offered  to  prove  in  connection  with  said  note, 
that  on  the  day  of  tlui  conviction  the  said  Metcalfe  was 
remanded  to  jail,  where  he  remained  until  19th  October,  1881, 
when  the  defendants  "entered  into  contract  with,  and  hired 
said  convict  from  "  the  judge  of  probate  of  said  county,  and 
executed  and  delivered  to  him  the  note  sued  on  "  for  the  hire 
and  services  of  said  convict  for  the  term  of  his  said  sentence ;" 
and  that  thereupon  the  sheriff  delivered  said  convict  to  tliem, 
and  they  "  took  him  and  worked  him  and  had  the  benefit  of 
his  services  under  said  contract  of  hire  as  a  convict  to  hard 
labor  for  the  county  of  Marion  during  the  term  of  said  sen- 
tence." It  was  admitted  by  the  plaintiff  ^that  "  the  court  of 
county  commissioners  of  said  county  had  made  no  order  regu- 
lating the  kind  of  work  that  county  convicts  should  be  em- 
ployed at,  nor  the  manner  of  hiring  them  under  section  4468 
of  the  Code  of  Alabama,  after  the  year  1878  or  1870  up  to  the 
time  of  hiring  said  convict." 

On  the  defendants'  objection,  the  court  refused  to  allow  said 
note  to  be  read  to  the  jury,  and  the  plaintiff  excepted,  he 
taking  a  nonsuit  with  a  bill  of  exceptions.  This  ruling  of  the 
court  is  here  assigned  as  error. 

II.  C.  ToMi'KiNS  and  T.  B.  NESMrrn,  for  appellant. 

Wm.  R.  SMrrir  and  J.  B.  Sanford,  co7itra. 

SOMERVILLE,  J. — Tlie  contract  sued  on  was  clearly  void 
for  illegality.  Its  consideration  is  shown  to  have  been  the  hire 
of  a  convict,  who  had  never  been  legally  sentenced  to  perform 
hard  labor.  The  hiring  was  done  by  the  probate  judge,  with- 
out any  order  or  authority  of  the  commissioners'  court,  which 
alone  liad  the  power  to  authorize  it.  The  whole  system  of 
hard  labor  for  the  several  counties  is  placed  by  statute  under 
the  superintendence  and  control  of  the  court  of  county  com- 
missioners, who  are  required  to  '"determine  in   what  manner 
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and  on  wliat  particular  works  the  labor  shall  be  performed." 
Code,  1>7(),  §§  4405,  4468.  In  the  absence  of  any  action  by 
this  body,  the  probate  judge  is  without  any  power  to  act  in 
sucii  matters. — Code,  §  4469.  The  act  of  hiring,  therefore, 
was  illegal,  and  the  contract  to  pay  for  the  convict's  services 
was  void  ,as  against  the  public  policy.  No  plaintiff  can  recover 
when  he  requires  aid  from  an  illegal  transaction  in  order  to 
establish  his  cause  of  action.  He  must  fail  unless  he  can 
prove  his  cause  without  being  "  obliged  to  lay  the  foundation 
of  his  action  in  his  own  violation  of  the  law." — Ala.  G.  S. 
Railroad  Co.  v.  Me  Alpine.,  71  Ala.  545  ;  Way  v.  Foster.^ 
1  Allen,  408;  Gunter  v.  Lecky,  30  Ala.  591;  1  Whart.  Law 
Contr.  §  340. 

The  rulings  of  the  circuit  court  are  in   harmony  with  these 
views,  and  its  judgment  must  be  athrmed. 


Bell  &  Co.  V.  Hurst  &  McWhorter. 

Assumpsit  for  Money  had  and  received. 

1.  Lloi  of  landlord  when  advances  made  hy  another  at  his  instance  and 
request;  op 'ration  of  the  statute. — By  ejcteiiding  the  lien  of  the  landlord 
so  as  to  cover  advances  made  by  others  at  his  instance  and  request,  it 
was  not  intended  to  confer  iipdu  him  the  power  to  appoint  another  to 
make  advances  to  his  tenant,  thereby  clothin<r  such  person  with  the  lien 
declared  by  the  statute  ;  but  merely  to  afford  him  indemnity  against  any 
liability  he  might  thereby  assume  for  the  tenant. 

2.  Same  ;  when  doex  not  exist. — Fience,  if  the  advances  are  made  by  a 
third  person  with  the  understanding,  either  express  or  implied,  that  he 
is  to  look  to  the  tenant,  and  not  to  the  landlord,  for  payment,  although 
made  at  the  instance  of  the  landlonl,  and  on  his  reiiuest,  no  lia- 
bility resting  on  the  landlord,  there  is  no  room  for  the  operation  of  the 
statute,  and  the  lien  does  not  exist. 

3.  Lien  for  adranres  ;  what  necessary  tn  its  validity. — When  the  statu- 
tory lien  for  advances  is  asserted,  not  only  must  the  terms  of  the  "  writ- 
ten note  or  obligation"  be  in  substantial  compliance  with  the  require- 
ments of  the  statute,  but  all  the  articles  advanced  and  for  which  the  note 
is  intended  by  the  parties  as  a  security,  must  be  of  the  statutory  class ; 
and  hence,  the  lien  does  not  exist,  when  the  note  or  obligation  is  found- 
ed, in  part,  on  other  considerations  than  the  advances  contemplated  by 
the  statute. 

Api'Kal  from  Lowndes  Circuit  Court. 

Tried  before  Hon.  John  Mookk. 

This  was  an  action  of  assumpsit,  brought  by  Ilurst  & 
McWhorter  against  N.  J.  Bell  &  Co.,  to  recover  for  certain 
cotton,  part  of  a  crop  raised  by  one  Cook  on  a  designated  plan- 
tation, on  which  the  plaintiffs  claimed  to  have  a  mortgage,  and 
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which  the  defendants  had  received  from  Cook  and  sold,  with 
notice  of  plaintiffs'  mortgage.  The  cause  was  tried  on  issue 
joined  on  the  plea  of  non-afimimjmt,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiffs.  As  appears  from  the 
evidence  set  out  in  the  hill  of  exceptions,  Green  Cook,  having 
rented  certain  lands,  known  as  the  Gilchrist  plantation,  from 
K.  L  Haralson  and  E.  L.  James,  and  being  indehted  to  the 
plaintiffs,  executed  to  the  latter,  on  17th  November,  1880,  a 
mortgage  on  the  cro])S  to  be  grown  bj  him  during  the  year 
1S81,  on  the  rented  place,  which  was  duly  recorded  on  12th 
January,  1881.  The  evidetice  was  contiicting  as  to  whether 
the  note  secured  by  the  mortgage  evidenced  a  pre-existing  debt, 
or  a  debt  contracted  contem}ioraneously  with  the  execution 
of  the  note  and  mortgage.  There  was  also  some  evidence  that 
the  defendants  had  actual  notice  of  the  plaintiffs'  mortgage  "  in 
January  or  February,  1881."  During  the  year  1*^81,  Cook 
raised  a  crop  of  corn  and  cotton  on  the  rented  place,  and  of 
that  crop  the  defendants  received  cotton  to  the  value  of  about 
$900.  On  the  Uth  January,  1881,  Cook  also  executed  to  the 
defendants  a  mortgage  on  the  crops  to  be  grown  on  said  place 
during  the  year  1^81,  and  a  note  which  was  intended  as  a  crop- 
lien  note  under  the  statute  ;  and,  as  their  testimony  tended  to 
show,  they  "  supplied  and  furnished  Cook,  after  16th  January, 
1881,  teams,  provisions  and  farming  implements  or  money  to 
purchase  the  same  and  for  other  purposes,  t^  the  value  of  one 
thousand  dollars,  as  shown  by  an  account"  attached  to  the  bill 
of  exceptions  as  an  exhibit. 

The  defendants  read  in  evidence  an  instrument  in  writing 
signed  by  Haralson  and  James,  and  dated  16th  January,  1881, 
which  is  as  follows  :  *'  We  hereby  request  N.  J.  Bell  &  Co.  to 
advance  to  Green  Cook,  our  tenant  on  the  Gilchrist  plantation, 
the  present  year,  and  collect  any  or  all  such  advances  out  of  the 
crop  after  the  rent  has  been  paid  to  us  ;  waiving  all  rights  in- 
vested in  us  as  landlords  to  N.  J.  Bell  &  Co.  ;"  and  they  prov- 
ed that  the  advances  which  they  made  to  Cook  "  were  furnish- 
ed after  the  execution  of  the  foregoing  paper  and  on  the  faith 
thereof."  The  plaintiff  moved  to  exclude  said  instrument  from 
the  jury  ;  the  court  sustained  the  motion  and  excluded  it  from 
the  jury  ;  and  to  this  ruling  the  defendants  excepted.  The 
other  facts  disclosed  by  the  evidence,  necessary  to  an  under- 
Manding  of  the  points  decided,  are  stated  in  the  opinion. 

The  defendants  asked  the  court  in  writing  to  give  the  following 
charge  to  the  jury  :  "  If  the  jury  believe  from  the  evidence 
that  the  note  executed  by  Green  Cook,  secured  by  the  mort- 
gage to  the  plaintiffs,  was  given  for  the  extension  of  a  debt 
made  during  the  year  1880,  and  not  for  horses,  mules,  oxen  or 
necessary  provisions,  farming  tools  and   implements,  or  njoney 
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to  purchase  the  same,  and  they  further  find  that  the  defendants 
did  make  advances  in  horses,  mules,  oxen  or  money  to  purchase 
the  same  to  enable  Green  Cook  to  make  a  crop  during  the  year 
1S81,  and  that  Green  Cook  executed  the  note  introduced  in 
evidence  to  N.  J.  Bell  &  Co.,  and  the  same  was  recorded 
within  sixty  days,  and  the  amount  of  such  advances  was  equal 
to  or  exceeded  the  amount  of  the  crop  received  by  the  defen- 
dants of  Green  Cook,  then  said  note  made  by  Green  Cook  to 
defendants  is  a  superior  lien  to  the  plaintiffs',  and  the  plaintiffs 
can  not  recover."  This  charge  the  court  refused,  and  the  de- 
fendants excepted. 

The  rulings  above  noted  are  here  assigned  as  error, 

Watis  &  Son  and  Houghton  &  Tyson,  for  appellants. 

R.  M.  Williamson  and  Cook  &  Enochs,  contra. 

BRICKELL,  C.  J. — The  statute  declares  a  lien  in  favor  of 
a  landlord  on  crops  grown  on  rented  land  for  the  rent  of  the 
current  year,  "and  for  advances  made  in  money  or  other  thing 
of  value,  whether  made  directly  by  him,  or  at  his  instance  and 
request  by  any  other  person,  or  for  which  he  has  assumed  the 
legal  responsibility  at  or  before  the  time  at  which  such  advances 
were  made." — Code  of  1870,  §  3407.  The  lien  is  declared  in 
favor  of  the  landlord,  and  Operates  for  his  security  and  protec- 
tion. By  extending  the  lien  so  as  to  cover  advances  made  by 
others  at  his  instance  and  request,  it  w^as  not  intended  to  confer 
upon  him  the  power  to  appoint  another  to  make  advances  to 
his  tenant,  thereby  clothing  such  person  with  the  lien  declared 
by  the  statute  Where  the  advances  are  not  made  to  the  ten- 
ant "directly  "  by  the  landlord,  but  by  others  "  at  his  instance 
and  re(]uest,"  the  clear  purpose  of  the  statute  is  to  afford  him 
indemnity  against  the  liability  he  thereby  assumes  for  the 
tenant.  If,  therefore,  the  advances  are  made  by  a  third  party 
with  the  understanding,  either  express  or  implied,  that  he  is  to 
look  to  the  tenant,  and  not  to  the  landlord,  for  payment, 
although  made  at  the  instance  of  the  landlord,  and  on  his 
request,  no  liability  resting  on  the  landlord,  there  is  no  room 
for  the  operation  of  the  statute,  and  the  lien  does  not  exist. 
The  immediate  circumstances  surrounding  the  execution  by 
Haralson  and  Jauies,  the  landlords,  of  the  paper-writing  offered 
in  evidence  by  the  appellants,  are  not  stated  in  the  record. 
J^ut  it  is  clear,  from  the  language  of  the  instrument,  especially 
when  construed  in  the  light  of  the  preceding  and  subsequent 
conduct  of  the  appellants,  that  it  was  not  in  the  contemplation 
of  the  parties,  tliat  the  landlords  should  become  liable  to  the 
appellants  for  any  advances  which  the  latter  might  make  to  the 
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tenant  Cook.  It  is  true  tliere  is  a  request  that  tlie  appellants 
slioiild  advance  to  Cook,  hut  this  request  is  accon)panied  hy 
languai>;e  which  rehuts  the  implication  of  liahility  which  might 
otherwise  spring  from  it.  Though  inaptly  worded,  it  is  mani- 
fest that  both  parties  intended  that  the  appellants  were  to  look 
for  j)ayment  to  the  tenant  and  to  his  crop,  and  to  the  crop  only 
after  the  rent  was  paid.  Such  was  evidently  the  construction 
placed  on  the  instrument  by  the  appellants  at  tiie  time.  Two 
days  before,  the  tenant  had  executed  to  them  a  note,  intended 
as  a  crop-lien  note  under  the  statute,  and  a  mortgage,  to  secure 
advances  which  they  agreed  to  make  during  the  year.  An  ac- 
count was  opened  with  the  tenant,  and  the  advances,  as  they 
were  made,  were  charged  against  him,  and  not  against  the 
landlords.  The  only  legal  effect  the  instrument  can  have  is 
that  of  an  agreement  on  the  part  of  the  landlords,  that  they 
would  not  advance  to  the  tenant  during  the  year,  thereby  im- 
periling the  lien  created  by  the  note  and  mortgage  executed  to 
the  appellants  l)y  the  tenant.  There  was  no  error  in  the  ruling 
of  the  circuit  court  excluding  the  writing  from  the  jury. 

The  only  remaining  question  arises  from  the  refusal  of  the 
court  to.  give  the  charge  requested  by  the  api)ellants.  This 
charge  is  based  on  the  theory  that  the  appellants  had  a  lien  for 
advances  made  by  them  to  Cook  under  section  35^8^  of  the 
Code,  and  that  this  lien  was  superior  to  the  prior  mortgage 
executed  by  Cook  to  the  appellees.  The  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence  introduced  on  the 
trial.  It  contains  the  note  and  mortgage  executed  by  Cook  to 
the  appellants,  and  recites  that  the  appellants  introduced  evi- 
dence tending  to  show  that  they  supplied  and  furnished  Cook, 
during  the  year  1881,  with  "teams,  provisions  atul  farming 
implements,  or  money  to  purchase  the  same,  and  for  other 
])urposes,  to  the  value  of  one  thousand  dollars,  as  shown  by 
account  hereto  attached."  The  first  item  of  the  account  is  a 
large  balance  carried  over  from  the  year  1880.  Numerous 
items  of  cash  paid  to  various  parties  at  different  times  are  also 
embraced  in  the  account,  without  any  explanation  given  of  the 
purposes  for  which  the  money  was  paid  or  used.  There  are 
other  items  in  the  account  which  can  not  be  affirmed,  unaided 
by  explanatory  evidence,  to  come  within  the  category  of 
articles  designated  by  the  statute.  The  account  also  aggregates 
over  two  thousand  dollars,  while  the  note  is  only  for  one 
thousand  dollars.  What  items  contained  in  the  account, 
formed  the  consideration  of  the  note,  constituted  the  advances 
intended  by  the  parties  to  be  secured  thereby,  the  record  fails 
to  show.  The  note  could  not,  in  any  event,  as  between  the 
parties  to  this  suit,  operate  as  a  security  for  a  greater  amount 
than  that  expressed  in  it. — Collier  <&  Son  v.  Faulk  de  Martin^ 
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69  Ala.  58.  To  defeat  the  action  of  the  appellees,  who  claim 
under  a  prior  mortgage,  and  to  maintain  the  correctness  of  the 
charge  requested,  the  appellants  must  show  that  they  had  a 
valid  lien  under  the  statute  for  advances  made  to  Cook,  and 
that  the  proceeds  of  the  crop  received  by  them  were  not  more 
than  sufficient  to  satisfy  and  discharge  that  lien.  This  involves 
the  necessity  of  showing,  not  only  that  the  terms  of  the  note 
executed  by  Cook,  the  tenant,  were  in  substantial  compliance 
with  the  requirements  of  the  statute,  but  that  the  articles 
advanced  caine  within  the  class  of  articles  mentioned  in  the 
statute. — Boswell  cfe  Wooley  v.  Carlisle,  Jones  i&  Co.,  55  Ala. 
554;  Evans  v.  English,  61  Ala.  416;  Carter  v.  Wilson,  lb., 
434 ;  Sehuessler  v.  Gairis,  Q'$>  Ala.  556.  This  requires  that  all 
the  articles  advanced,  and  for  which  the  note  is  intended  by 
the  parties  as  a  security,  should  be  of  the  statutory  class.  As 
we  said  in  Evans  v.  English,  supra,  "Commingling  other 
debts,  founded  on  other  considerations,  and  a  security  for  all,  is 
not  intended.  Such  security  may  be  taken  by  mortgage  or 
other  appropriate  instrument.  But  whatever  may  be  the  terms 
of  the  instrument,  it  is  not  the  security  the  statute  authorizes, 
and  is  not  entitled  to  the  statutory  priority."  This  principle 
was  again  announced  in  Corner  v.  Daniel,  69  Ala.  434,  and  it 
may  now  be  considered  as  the  settled  rule  for  construing  this 
class  of  contracts.  Conceding,  then,  that  the  terms  of  the 
note  are  in  substantial  compliance  with  the  statutory  require- 
ments, it  is  manifest,  both  from  the  recitals  in  the  bill  of 
exceptions,  and  from  the  account  which  is  exhibited  thereto, 
that  the  note  is  founded,  in  part,  on  other  considerations  than 
the  advances  contemplated  by  the  statute;  and,  also  in  part, 
on  considerations  which  are  not  shown  to  be  within  the  class  of 
articles  intended  to  be  secured  as  advances.  This  case  is  clearly 
within  the  rule  announced  in  Evans  v.  English  and  Comer  v. 
Daniel,  supra.  There  was  no  error  in  refusing  the  charge  re- 
quested. 
Affirmed. 
Vol.  lxxv. 
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Clark  V.  Spencer. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Contest  of  exemptions ;  by  what  law  governed. — Although  the 
statute,  after  making  express  provision  for  determining  the  question  of 
exemptions  against  debts  contracted  prior  to  the  adoption  of  the  Consti- 
tution of  1868,  and  against  debts  contracted  since  April  23d,  1873,  fails  to 
make  any  provision  for  determining  such  quei^tion  as  to  debts  contracted 
between  those  dates,  harmony  of  proceedings  requires  that  the  courts 
should  treat  this  as  an  accidental  legislative  oversight,  and  that,  since 
the  approval  of  the  act  of  February  9th,  1877,  the  same  mode,  method 
and  remedy  should  be  observed  in  all  cases  of  asserted  homestead  and 
other  exemptions. 

2.  Lien  uf  execution  ;  when  continuity  of  not  broken. — Where  execu- 
tions have  been  regularly  issued  on  a  judgment,  without  the  lapse  of  an 
entire  term,  the  contiauity  of  tlie  lien  is  not  broken  by  the  fact  that  an 
execution  issued  on  the  judgment,  which  was  so  irregular,  informal  and 
imperfect  that  it  would  have  been  quashed  on  motion,  was  returned  by 
the  order  of  the  plaintiflT,  and,  on  the  same  day,  another  execution, 
curing  the  defects  of  the  first,  was  issued. 

3.  Claim  of  exemption  under  sections  2828-29  of  the  Code ;  how  made. 
Where  the  claimant  of  an  exemption  seeks  to  conform  to  sections  2828 
and  2829  of  the  Code  of  187(5,  he  should  be  governed,  in  the  quantity 
and  value  of  property  he  selects,  b}"^  the  date  of  the  debts,  against  which 
he  claims  exemption ;  and  if  he  owes  debts  falling  within  more  than  one 
of  the  clas^•es  recognized  by  the  statute,  he  should,  in  his  declaration 
and  claim,  specify  what  property  he  selects  under  each  one  of  the 
classes. 

4.  Same ;  when  claim  not  void,  though  insufficient  as  against  debt 
sought  to  be  collected. — A  declaration  claiming  a  tract  of  land  in  the 
country,  containing  eighty-eigJit  acres,  of  less  value  than  $2000,  as  a 
homestead  exemption,  made  and  filed  in  the  office  of  the  judge  of  pro- 
bate in  due  form,  and  in  conformity  to  the  provisions  of  section  2828  of 
the  Code,  being  valid  as  against  debts  contracted  after  April  23d,  1873, 
is  not  void,  although  it  is  insufficient  as  against  debts  contracted  prior 
to  that  date,  and  after  the  adoption  of  the  Constitution  of  1868,  in  that 
it  does  not  select  and  designate  which  eighty  of  the  eighty-eight  acres 
are  claimed. 

5.  Same  ;  should  be  contested,  though  insufficient  as  against  drbt  sought 
to  be  collected. — The  declaration  of  exemption  in  such  case  not  being 
void,  although  insufficient  as  against  debts  contracted  after  the  adoption 
of  the  Constitution  of  1868,  and  before  the  23d  April,  1873,  before  an  ex- 
ecution issued  for  the  collection  of  a  debt  of  that  class  is  levied  on  the 
property  claimed,  the  plaintiff  should  contest  the  claim  as  provided  in 
section  2830  of  the  Code  of  1876  ;  and  a  levy  and  sale  made  without  such 
<!ontest  are  irregular,  and  the  levy  maj'  be  quashed  and  the  sale  arrested 
or  set  aside,  on  timely  application  properly  made. 

6.  Claim  of  homestead  e.cernption  under  section  2S34  ;  when  should  be 
allowed  though  defendant  has  conveyed  the  properly. — The  defendant  in 
execution  having,  in  addition  to  such  declaration,  also  lodged  with  the 
sheriff,  after  levy  and  before  sale,  a  declaration  under  section  2834  of  the 
Code  of  1876,  setting  forth  that,  at  the  time  of  the  rendition  of  the  judg- 
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ment,  he  owned  and  occupied  as  a  residence  the  eighty-eight  acres  of 
land  levied  on,  and  continued  to  occupy  them  as  a  homestead  until  a 
designated  time  after  the  lien  had  attached,  when  he  sold  and  conveyed 
them,  and  the  purchaser  had  ever  since  owned  and  occupied  them  as  a 
residence,  and  that  the  said  land  was  worth  less  than  $2000,  and,  as  ven- 
dor of  the  purchaser,  he  claimed  the  land  as  exempt  from  levy  and  sale 
under  execution ;  and  to  this  claim  the  purchaser  having  appended  an 
affidavit,  also  claiming  the  land  as  exempt  under  the  defendant's  claim 
of  exemption,  and  adding  a  description  of  eighty  acres  of  the  land  which 
he  selected  in  the  event  he  was  entitled  to  only  eighty  acres,  it  was 
further  hdd,  that  this  claim  of  exemption  should'  have  been  allowed  to 
prevail,  if  not  successfully  controverted  ;  and  that,  the  sheriff  having  dis- 
regarded it,  and  sold  the  land  without  a  contest,  the  sale  was  irregular. 

7.  Sale  of  homestead  under  execution  after  claim  filed ;  vhen  irregu- 
larities in,  no  defense  to  an  action  of  ejectment. — The  levy  and  sale  made 
under  the  execution,  while  irregular,  are  not  void,  nor  can  they  be  col- 
laterall}'  impeached ;  and  hence,  such  irregularities  constitute  no  de- 
fense to  an  action  of  ejectment  by  the  purchaser,  claiming  under  a  con- 
veyance made  in  pursuance  of  the  levy  and  sale,  the  sale  and  conveyance 
not  having  been  set  aside. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  S.  H.  Spkoit. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jamp:s  B.  Hp:ai),  for,  appellant. — (1)  After  the  declaration 
of  homestead  was  filed  and  recorded,  the  land  claimed  became 
prima  facie  a  valid  homestead  against  any  execution  for  debt, 
particularly,  executions  issued  on  judgments  rendered  subse- 
quent to  the  time  the  declaration  was  liled.  'YMx^  prima  facie 
showing  can  be  overcome  bv  no  other  mode  than  that  pre- 
scribed" by  the  statute.— Code,  §§  2830,  2831,  2838.  And  the 
burden  of  proof  is  on  the  creditor  to  show  the  claim  is  invalid. 
Ih.  §  2838.  Section  2830  imperatively  forbids  the  levy  of 
avy  execution,  attachment,  or  other  process  for  debt,  upon  the 
land  embraced  in  the  declaration  ;  hence,  the  leviable  quality 
of  the  land  is  destroyed,  and  the  power  of  the  sheriff,  as  the 
agent  of  the  law,  to  sell  and  convey  is  suspended  until  the 
land  is  condemned  to  sale  by  the  circuit  court,  as  provided  by 
section  2838.  The  proposition  of  the  appellee  is,  that  the 
machinery  provided  by  the  Code  for  ascertaining  exemptions 
has  no  application  to  cases  in  which,  on  the  linal  trial  of  the 
(question  of  the  validity  of  the  homestead,  it  is  found,  from  the 
weight  of  the  evidence,  that  the  debt  was  contracted  between 
the  ratification  of  the  Constitution  of  1868,  and  April  23d, 
1873.  It  is  evident  the  remedial  provisions  of  the  homestead 
act,  contained  in  the  Code,  were  not  intended  to  be  thus  lim- 
ited. It  is  true  the  rights  of  exemption  given  by  that  act 
apply  only  against  debts  contracted  since  April  23d,  1873,  and 
before  the  adoption  of  the  Constitution  of  1868,  but  the  ma- 
chinery provided  necessarily  applies  in  all  cases.  It  is  not 
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required  that  tlie  declaration  shall  schedule  the  claimant's  cred- 
itors, or  give  the  dates  of  the  debts.  A  general  declaration, 
selecting  and  setting  forth  the  property  claimed,  is  all  that  is 
required.  Section  2830,  prohibiting  a  levy,  is  general^  and 
applies  expressly  to  all  process  for  the  collection  of  debt,  with- 
out regard  to  whether  the  right  of  exemption  is  to  be  deter- 
mined by  the  statute  or  by  the  Constitution.  The  purpose  of 
the  statute  was  to  provide  a  speedy  and  efficient  mode  of  deter- 
mining all  questions  of  exemptions  in  advance  of  a  sale  by  the 
sheriff,  and  thereby  prevent  the  sacrifice  of  property  and  avoid 
the  many  and  perplexing  difficulties  which  embarrass  trials  iti 
ejectment,  of  which  this  record  presents  a  fit  illustration.  See 
Block  V.  Bragg,  68  Ala.  291  ;  Kelly  v.  Garrett,  67  Ala.  309  ; 
Blum.  V.  Carter,  63  Ala.  235.  The  sheriff  disregarded  the 
plain  letter  of  the  law,  and  was  a  mere  trespasser.  (2)  It  is 
true  that  if  a  person  permits  the  sale  of  his  homestead,  vnthout 
ohjection,  he  waives  it ;  but  this  is  upon  the  principle  of 
imj>lie(i  consent — acquiescence.  But  it  can  not  be  said  with 
any  show  of  reason,  that  when  he  actually  claims  and  forbids 
the  sale  of  that  which  he  is  entitled  to,  and  more  besides,  he 
thereby  consented  to  the  sale  of  the  whole,  simply  because  he 
claimed  more  than  it  was  afterwards  ascertained  he  ought  to 
have  claimed.  (3)  The  plaintiff  in  ejectment  must  be  entitled 
to  reco.ver,  not  only  at  the  commencement  of  the  suit,  but  also 
at  the  time  of  the  trial ;  and  it  is  competent  for  the  defendant 
— he  being  the  defendant  in  execution — even  on  the  trial,  to 
select  the  homestead,  if  he  had  claimed  and  forbidden  the  sale 
of  more  than  he  was  entitled  to.  (4)  If  the  land  was  Spen- 
cer's homestead  when  he  sold  to  Allen,  then  no  claim  of 
exemption  by  Spencer  was  necessary  afterwards ;  but  the  pur- 
chaser can  defend  upon  the  homestead  right  of  the  vendor. 
Cook  V.  Baine,  37  Ala.  350 ;  Fellows  v.  Lewis,  65  Ala.  348 ; 
SUele  V.  Moody,  53  Ala.  418.  (5)  The  lien  of  Clark's  execu- 
tion was  lost,  as  against  Allen,  by  his  order  to  the  sheriff  to 
return  the  execution.     See  Carlisle  v.  Godwin,  68  Ala.  137. 

G.  B.  MoHLEY,  contra. — (1)  The  law  of  the  Code,  title  6, 
part  2,  chapter  1,  does  not  apply  to,  or  operate  upon  exemp- 
tions given  by  the  Constitution  of  1868.  As  to  the  debt,  for 
the  collection  of  which  the  execution  in  this  case  was  issued, 
there  is  no  provision  of  law  authorizing  appellant  to  rile  a 
declaration  and  claim  of  homestead.  The  riling  of  the  claim, 
therefore,  was  a  nullity,  and  conferred  no  rights  upon  him. 
The  law  in  the  Code,  sections  2820  et  seq.,  was  designed  to 
inaugurate  a  new  system  as  to  the  quantum,  value,  manner  of 
claiming  and  manner  of  setting  apart  exempt  property.  This 
system  was  designed  only  to  apply  to,  and  operate  upon  debts 
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contracted  after  April  23d,  1873.— Code,  §  2820.  It  was  then 
made  to  apply  to  debts  contracted  before  the  Constitution  of 
1868  became  operative,  "  as  to  the  mode,  method^  and  remedy 
of  asserting,  ascertaining  and  determining  the  same." — II). 
§  2844.  But  now'iere  is  this  system  made  to  apply  to  debts 
contracted  between  the  adoption  of  the  Constitution  of  1868,. 
and  23d  April,  1873.  The  sale  by  the  sheriff  was,  therefore, 
regular.  (2)  The  Constitution  requires  the  homestead  to  be 
selected^  and  if  not  selected  before  a  sale,  the  claim  comes  too 
late.— 60  Ala.  548;  62  Ala.  44;  63  Ala.  406;  67  Ala.  573; 
Ih.  558.  As  against  the  debt  sought  to  have  been  collected  in 
this  case,  Spencer  could  claim  only  eighty  acres,  and  when 
he  claimed  the  whole  tract  of  eighty-eight  acres,  he  failed  to 
select  the  eighty  acres  he  would  claim.  The  claim  of  home- 
stead lodged  with  the  sheriff  was  long  after  the  lien  of  appel- 
lee's execution  had  attached.  It  was  fatally  defective. — 63 
Ala.  235  ;  62  Ala.  393  ;  60  Ala.  548.  This  was  not  done  until 
after  the  sale  to  Mrs.  Allen,  and  then  it  was  done  in  her  inter- 
est. The  claim  of  a  homestead  exemption  is  a  personal  priv- 
ilege, and  the  selection  must  be  made  by  the  defendant  in  the 
process.  No  provision  is  made  for  the  claim  of  the  homestead, 
and  its  selection,  by  and  in  favor  of  his  alienee.  (3)  Spencer 
having  failed  to  select  and  identify  the  homestead  prior  to  the 
sale  to  Mrs.  Allen,  nothing  remained  in  him  after  the  sheriff's 
sale  except  a  bare  equity  to  have  the  homestead  ascertained,  if 
that ;  and  this  equity  can  not  defeat  ejectment. — Snedecor  v. 
Freeman.^  71  Ala.  140. 

STONE,  J. — There  are  three  systems  of  homestead  and 
other  exemptions  in  force  in  this  State,  dependent  on  the  time 
the  debt  or  debts  were  contracted,  against  which  the  exemption 
is  claimed.  First,  when  the  debt  or  debts  to  which  the  prop- 
erty is  sought  to  be  made  subject,  were  contracted  before  the 
Constitution  of  1868  became  operative.  The  extent  and  value 
of  the  exemptions  under  this  class  are  governed  by  '•  the  statute 
law  which  was  of  force  when  such  debt  or  demand  was  con- 
tracted."—Code  of  1876,  §  2844;.  Code  of  1^67,  §§  2b80  to 
2884.  Second,  when  the  debt  or  debts  were  contracted  be- 
tween the  time  the  Constitution  of  1868  went  into  effect,  and 
the  23rd  day  of  April,  1873.  These  are  governed  by  the  Con- 
stitution of  1868,  as  to  their  extent  and  value.  Third,  when 
the  debt  or  debts  were  contracted  after  April  23rd,  1873. 
These  are  governed  in  their  extent  by  the  act  of  that  date,  and 
by  the  act  approved  February  9th,  1877. — Pamph.  Acts,  32. 
By  the  last  named  act — §  2844  of  the  Code — it  was  declared 
that  in  case  of  debts  contracted  before  the  State  Constitution  of 
1868  became  operative,  the  mode,  method  and   remedy  for  as- 
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serting,  ascertaining  and  determining  the  claim  of  exemptions 
shall  be  the  same  as  are  provided  in  chapter  1,  title  6,  part  2 
of  the  Code,  commencing  with  section  2820.  It  will  he  ob- 
served that  wiiile  this  enactment  makes  express  provision  for 
determining  the  <}uestion  of  exemptions  against  debts  falling 
within  the  first  and  third  of  the  above  classes,  it  does  not  men- 
tion the  intermediate  class — that  of  debts  contracted  l)etween 
the  time  the  Constitution  of  1868  went  into  operation  and  April 
23rd,  1873.  an  interval  of  nearly  five  years.  We  think  har- 
mony of  proceedings  requires  that  we  should  treat  this  as  an 
accidental  legislative  oversight ;  and  that  after  the  enact- 
ment of  the  statute  of  February  9th,  1877,  the  same  mode, 
method  and  remedy  shall  be  observed  in  all  cases  of  asserted 
homestead  and  other  exemptions. 

Irt  a  chancery  suit  in  which  Thomas  C.  Clark  was  complain- 
ant and  John  P.  Spencer  and  others  were  defendants,  institu- 
ted in  the  Chancery  Court  of  Greene  county,  Clark  recovered 
a  money  decree  -against  said  Spencer  at  the  July  term,  1879. 
The  debt  on  which  that  decree  was  recovered  was  incurred  in 
1871.  The  teriris  of  the  Greene  Chancery  Court  were  then 
holden  on  the  first  JVIondays  in  January  and  July. — Pamph. 
Acts,  1878-9,  p.  99.  On  the  22nd  day  of  October,  1878, 
Spencer,  while  the  chancery  suit  was  pending  against  him, 
made  a  declaration  in  writing,  sworn  to,  in  which  he  claimed 
his  homestead,  consisting  of  eighty-eight  acres,  as  exempt  from 
execution.  The  claim  was  in  all  respects  formal  and  valid 
against  debts  contracted  after  April  23rd,  1873.  The  claim 
was  of  the  entire  tract,  without  any  selection  of  eighty  acres, 
or  a  less  quantity. .  This  declaration  was  duly  filed  with  the 
judge  of  probate  on  the  day  it  was  made,  and  was  duly  re- 
corded. 

The  first  execution  issued  on  the  decree  bore  date  October 
22nd,  1879,  and  on  the  same  day  was  received  by  the  sheriff. 
This  execution  was  n)ade  returnable  on  the  first  Monday 
in  January,  1880,  and  was  returned  January  2nd,  1880,  in- 
dorsed, "  Returned  for  an  «//«,<?."  No  steps  were  taken  pre- 
liminary to  the  issue  of  this  execution,  nor  at  any  other  time 
under  section  2830  of  the  Code.  The  second  execution  was 
issued  and  received  by  the  sheriff  January  5th,  1880.  This 
was  made  returnable  the  first  Monday  in  June,  1880,  and,  on 
12th  January,  was  levied  on  the  lands  in  controversy.  It  was 
returned  June  2nd,  1880,  indorsed  "levy  discharged  on  claim 
of  exemption  filed."  We  suppose  this  has  reference  to  the 
claim  of  exemption  filed  and  recorded  in  October,  1878,  no- 
ticed above.  The  third  execution  was  issued  December  2nd, 
1880,  returnable  fourth  Monday  in  January,  1881.  This  exe- 
cution came  into  the  hands  of  the  sheriff  December  3rd,  1880, 
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and  was  returned  by  him  "  ]^o  property  found,"  January  25tliy 
1881.  The  fourth  execution  is  very  informal  and  imperfect. 
Its  date  appears  to  be  March  17th,  1871.  It  is  made  returna- 
ble (blank)  Monday  in  (blank).  It  was  received  by  the  sheriff 
March  25th,  18S1,  and,  April  14th,  1881,  was  again  levied  on 
the  lands  in  controversy.  On  the  6th  June,  1881,  this  execu- 
tion was  returned,  with  the  sheriff's  indorsement,  "Returned 
for  alias  pluries  by  order  of  plaintiff."  On  the  same  day^ 
June  6th,  1881,  the  fifth  execution  was  issued  and  received  by 
the  sheriff.  This  execution  was  made  returnable  the  first  Mon- 
day in  September,  1881.  On  the  day  this  execution  went  into 
the  hands  of  the  sheriff — June  6th,  1881 — another  attempt  was 
made  to  claim  the  property  as  exempt.  Spencer  made  a  new 
declaration  on  oath,  setting  forth  that  at  the  time  said  decree 
was  rendered,  he  owned  and  occupied  as  a  residence  the  eighty- 
eight  acres  of  land  levied  on,  and  he  continued  to  occupy 
them  as  a  homestead  until  March  6th,  1880,  when  he  sold  and 
conveyed  them  to  M.  J.  Allen,  who  has,  ever  since,  owned  and 
occupied  them  as  a  residence  ;  that  the  said  eiglity-eig9t  acres 
are  worth  less  than  two  thousand  dollars  ;  and,  as  the  vendor 
of  said  Allen,  he  claims  that  said  lands  are  exempt  from  levy 
and  sale  under  said  execution.  Mrs.  Allen  appended  to  this 
affidavit  her  claim  to  said  land,  as  exempt  under  Spencer's 
homestead  exemption,  and  added  to  it  the  following  clause  : 
"If  she,  the  said  Allen,  is  entitled  under  the  exemption  law  to. 
only  eighty  acres  of  said  land,  then  she  selects  and  claims  all  of 
said  land  except  eight  acres  off  the  north  end  of  said  eighteen 
acre  piece,  described  as  lying  in  the  south  end  of  the  east  half 
of  the  southeast  quarter  of  section  33,  township  23,  range  1, 
east."  This  claim  was  immediately  lodged  with  the  sheriff^ 
and  was  the  first  time  a  selection  was  made  limiting  the  quan- 
tity to  eighty  acres.  The  sheriff  disregarded  this  claim,  and  on 
the  first  Monday  in  August  sold  the  property,  and  Clark  be- 
came the  purchaser,  receiving  the  sheriff's  deed.  He  there- 
upon instituted  this  suit,  which  is  a  statutory  real  action  for  the 
recovery  of  the  property. 

Leaving  out  of  view,  for  the  present,  the  question  of  home- 
stead exemption,  it  can  not  be  gainsaid  that  the  plaintiff 
acquired  and  retained  a  lien  on  the  land  in  controversy  from 
the  time  the  first  execution  went  into  the  hands  of  the  sheriff, 
October  28th,  1879,  until  the  sale  was  made  by  the  sheriff, 
August.  1881,  unless  the  return  of  what  we  have  called  the- 
fourth  execution,  made  as  it  was  by  order  of  plaintiff,  broke  the 
continuity  of  the  lien.  Excluding  that  execution  entirely  from 
the  file  and  from  consideration,  there  was  not  a  lapse  of  an 
entire  term  between  the  return  of  one  execution,  and  the 
receipt  of  another  by  the  sheriff.— Code  of  1876,  §  3211.  It 
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is,  however,  contended  for  appellant  that  the  plaintiff  destroyed 
his  lien  in  this  case,  by  himself  ordering  the  return  of  the  exe- 
cution. This  is  a  misapprehension  of  the  principle,  which 
rests  for  its  support  on  the  voluntary  interference  of  plaintiff, 
by  which  delay  is  granted  to  defendant. — Alhertson  v.  Goldsby^ 
28  Ala.  711 ;  Carlisle  v.  Godioln^  68  Ala.  137.  The  execution  in 
this  case  was  grossly  irregular  and  imperfect,  and  would  have 
been  quashed  on  motion.  It  is  shown,  too,  that  indulgence  or 
delay  was  neither  granted  nor  contemplated  ;  for  the  very  day 
on  which  the  execution  was  returned  by  order  of  plaintiff, 
another  one  was  issued  and  placed  in  the  hands  of  the  sheriff. 
There  is  nothing  in  this  objection. 

We  have  shown  above  that  before  the  plaintiff  acquired  any 
lien  in  this  case  by  placing  execution  in  the  hands  of  the  sheriff, 
Spencer,  as  whose  property  the  lands  were  afterwards  sold,  had 
made  his  declaration  in  writing,  and  had  it  recorded,  claiming 
the  exemption  of  the  said  eighty-eight  acres  of  land,  as  his 
homestead.  There  was  no  contest  of  the  validity  of  that  claim, 
as  provided  by  section  2830  of  the  Code.  The  plaintiff  pro- 
cured the  levy  to  be  made,  and  the  sale  and  conveyance  to  be 
perfected,  without  making  any  oath,  or  giving  any  bond,  to 
contest  the  iirst  claim,  and  without  filing  any  contest  to  the 
second  claim.  In  fact,  no  contest  was  ever  had  of  the  validity 
of  either  claim,  as  provided  in  the  act  approved  Feb.  9,  1877. 
Each  of  these  claims  of  exemption  was  offered  successively  in 
defense  of  this  action,  and  each  was,  in  effect,  ruled  to  be 
insufficient. 

Sections  2828  and  2829  of  the  Code  of  1876  provide  for  a 
declaration  of  claims  of  homestead,  exempt  from  legal  process, 
and  for  having  the  same  recorded.  And  section  2830  declares 
that  "  after  the  filing  of  such  declaration  and  claim  for  record, 
no  excution,  attachment  or  other  process  for  debt  shall  be 
levied  on  such  property,  unless  the  plaintiff,  his  agent  or  attor- 
ney, contest  the  validity  of  such  claim  in  whole  or  in  part,"  in 
the  manner  pointed  out  in  said  section.  The  claim  interposed 
in  this  case  was  sufficient  in  form,  and,  so  far  as  we  can  per- 
ceive, was  every  way  valid  and  formal,  against  debts  contracted 
after  April  23d,  1873.  It  was  not,  then,  void,  but  was  insuffi- 
cient against  debts  contracted  before  that  time.  As  to  the 
debt  on  which  plaintiff"  obtained  his  decree,  being  contracted 
between  the  time  the  Constitution  of  1868  went  into  effect, 
and  April  23d,  1873,  it  was  insufficient,  in  that  it  did  not  select 
and  designate  which  eighty  of  the  eighty-eight  acres,  the  occu- 
pant claimed.  When  the  claimant  of  exemption  attempts  to 
conform  to  sections  2828  and  2829  of  the  Code,  he  should  be 
governed,  in  the  quantity  and  value  of  property  he  selects,  by 
the  date  of  the  debts  against   which  he   claims   exemption. 
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Randolph  v.  Little,  62  Ala.  396;  Block  v.  Bragg,  6S  Ala.  291. 
And  if  be  owes  debts  falling  witbin  more  tban  one  of  tbe 
classes,  then  he  should,  in  his  declaration  and  claim,  specify 
what  property  he  selects  under  each  one  of  the  classes.  We  do 
not  mean  to  say  he  should  file  a  schedule  of  his  debts.  Suffi- 
cient if  be  say,  as  to  debts  contracted  between  the  time  tbe 
Constitution  of  1868  went  into  operation,  and  April  23d,  1873, 
be  selects  and  claims  the  following :  (not  exceeding  eighty 
acres) ;  and  so  on,  for  each  class  of  debts  be  may  owe. 

The  declaration  and  record  of  claim  in  this  case,  being  only 
applicable  to  debts  contracted  after  April  23d,  1873,  was  it 
necessary  to  controvert  that  claim  before  having  execution 
levied  ?  The  declaration,  as  we  have  shown,  was  not  void.  It 
was  valid  as  to  one  class  of  debts.  To  maintain  uniformity  and 
harmony  of  practice,  we  hold  that  before  having  the  property 
levied  on,  the  plaintiff  should  have  contested  the  same,  as 
provided  in  section  2830  of  tbe  Code.  This  preliminary  step 
should  be  taken,  whenever  the  declaration,  claim  and  record 
are  valid  and  sufficient  as  to  any  class  of  debts,  against  which 
exemptions  are  allowed.  The  execution  should  not  have  been 
levied  in  this  case,  and  consequently  the  levy  and  sale  were 
irregular.  But  we  do  not  think  they  were  void.  They  were 
only  irregular.  On  timely  application  the  court  would  have 
arrested  the  sale  and  quashed  the  levy  ;  and  would  set  aside  the 
sale  on  timely  application  properly  made.  It  can  not  be  declared 
void  on  collateral  attack. — Master's  v.  East's,  3  For.  368  ; 
Aher'Grambie  v.  Connm\  10  Ala.  293 ;  Ware  v.  Bradford,  2 
Ala.  676;  Mobile  Cotton  Press  v.  Moore,  9  For.  679;  McCas- 
Mlv.  Lee,  39  Ala.  131. 

To  give  harmony  to  our  various  rulings,  and  to  give  effect 
to  the  exemptions  secured  by  our  Constitution  and  statutes,  we 
feel  constrained  to  hold  that  the  second  claim  of  exemptions 
should  have  been  allowed  to  prevail,  if  not  successfully  contro- 
verted. We  have  held  in  various  forms  that  exempt  property 
is  not  subject  to  legal  process  ;  and  that  any  attempt  to  alien- 
ate the  homestead,  that  does  not  conform  to  the  statute,  is  so 
far  inoperative,  that,  without  prior  selection,  a  subsequent  con- 
veyance which  conforms  to  the  Constitution  and  statute,  will 
vest  in  the  second  grantee  a  good  title  as  against  the  first.  So 
we  have  held  that  in  proceedings  against  sheriffs  for  not  making 
money  on  executions,  it  is  a  sufficient  defense  if  he  show 
affirniatively  that  the  property,  for  not  selling  which  he  is 
sought  to  be  made  liable,  was,  in  value,  within  the  limit  the 
statute  permits  the  defendant  to  claim  as  exempt.  This,  when 
there  has  been  no  claim  in  fact  asserted.  So,  when  a  debtor 
has  aliened  his  property  without  valuable  consideration,  even 
though  there  has  been  no  formal  claim  ot  exemption,  if  the 
Vol..  i.xxv. 
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property  was  within  the  statute,  and  could  have  been  claimed 
as  exempt,  a  creditor  can  not  complain  of  this  as  fraudulent, 
for  the  obvious  reason  that  it  simply  disposed  of  property  he 
could  not  subject,  and  therefore  the  conveyance  did  him  no 
harm. — McGuire  v.  Van  Pelt,  55  Ala.  844  ;  FeUmvs  v.  I^tms, 
65  Ala.  348  ;  Wilso?)  v.  Brown,  58  Ala.  62  ;  Daniels  v.  Hamil- 
ton, 52  Ala.  105  ;  Cook  v.  Baine,  37  Ala.  350 ;  Bell  v.  Davis, 
42  Ala.  460  ;  Thompson  on  Homestead,  §  646  ;  Union  Bank 
of  Tenn.  v.  Benham,  23  Ala.  143  ;  Steele  v.  Moody,  53  Ala. 
418.  True,  if  the  defendant  knowingly  permit  his  property 
to  be  seized  and  sold,  without  interposing  his  claim  to  its  ex- 
emption, he  will  l)e  held  to  have  therel)y  waived  his  right  to 
claim,  and  would  not  be  heard  afterwards  to  complain.  This 
rests  on  the  principle  that  exemption  is  a  privilege  which  may 
be  waived,  and  is  waived  if  not  properly  asserted.  There  is 
no  incompatibility  between  this  principle,  and  that  stated 
above. — Martin  v.  Lile,  63  Ala.  406  ;  Sherry  v.  Broivn,  QQ 
Ala.  51  ;  Block  v.  George,  70  Ala.  409  ;  Henderson  v.  Tucker, 
ri).  381  ;  Gresham  v.  Walker.  10  Ala.  370  ;  Bell  v.  Davis,  42 
Ala.  460. 

We  have  said  the  levy  in  this  case  was  irregular,  and  the 
sale  made  M'as  also  irregular  ;  and  each  should  have  been 
quashed,  if  moved  for  in  time.  Whether  it  is  now  too  late  to 
make  such  motion,  we  do  not  determine.  Nor  do  we  doubt 
that  if  a  sheriff  refuse  to  receive  a  claim  of  exemption,  prop- 
erly interposed,  and  to  take  the  necessary  steps  prescribed  by 
the  Code,  0  2884  et  seq.,  he  may  be  coerced  to  do  so  by  man- 
damus. What  we  do  decide  is,  that  these  were  mere  irregu- 
larities which  can  not  be  inquired  into,  or  set  aside  collaterally. 
The  levy,  sale  and  conveyance  devested  the  legal  title,  and  put 
it  in  Clark,  the  plaintiff.  He,  therefore,  was  armed  with  a 
title  which  would  support  ejectment,  and  the  irregularities 
mentioned  above  were  no  defense  to  that  action,  while  the  sale 
and  conveyance  stood.     See  authorities  supra. 

Lest  what  is  said  above  may  be  misconstrued,  we  Mill  add 
that  the  principles  here  declared  are  applicable  to  suits,  where 
there  have  been  a  levy,  sale  and  conveyance  under  execution, 
not  preceded  by  any  valid  claim  of  exemption,  filed  and 
acted  on.  These  steps  being  taken,  and  not  set  aside,  we  hold 
a  purchaser  has  such  legal  title  as  will  prevail  at  law.  A  dif- 
ferent rule  may,  and  probably  M'ould  prevail,  if  there  had  been 
no  levy  and  sale,  and  therefore  the  statutory  provisions  for  in- 
terposing and  contesting  exemption  claims  can  not  be  made  to 
apply.  H  the  question  were  raised  on  the  sufficiency  of  a 
conveyance  to  carry  the  title  to  a  homestead,  and  suit  were 
brought  based  on  such  conveyance,  we  arc  not  prepared  to  say 
the  homestead  might  not  then  be  selected  from  a  larger  tract, 
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and  a  defense  to  the  action,  />/'o  tanto,  made  good.  This 
question  does  not  arise  in  this  case. 

We  need  not  consider  the  various  rulings  of  the  circuit  court. 
None  of  them  did,  or  could  do  the  appellant  any  injury ;  for 
the  defendant  had  nothing  he  could  urge  against  the  title 
shown  by  plaintiff. 

Affirmed. 


Holt  V,  TTilson. 

Bill  in  Equity  to  establish  Equitable  Title  to  Land,  for  an 
Account  of  Rents,  and  for  Partition. 

1.  Antenuptial  contract  construed;  when  express  trust  in  land  created 
by. — A  testator,  having  devised  a  tract  of  land  to  his  widow  and  grand- 
child, share  and  share  alike,  further  provided  that,  in  the  event  the 
child  died  V>efore  her  marriage  or  maturity,  the  whole  tract  should  be- 
long to  the  widow.  After  the  testator's  death,  the  widow,  contemplat- 
ing a  second  marriage,  entered  into  an  antenuptial  contract,  whereby  it 
was  agreed  that,  in  the  event  she  should  become  entitled  to  the  child's 
share  in  the  land,  the  same  should  "  enure  and  belong  to  "  the  intended 
husband,  and  thereafter  they  should  "  hold  and  own  the  land  jointly  and 
equally."  After  the  second  marriage  was  consummated,  the  child, 
while  an  infant  of  tender  years,  died.  Held,  that  by  the  contract  an  ex- 
press trust  was,  in  effect,  declared  on  the  part  of  "the  widow,  that  she 
would  stand  seized  of  the  legal  title  to  the  use  of  her  intended  husband, 
which  became  operative  upon  the  death  of  the  child. 

2.  What  a  recogntion  of  the  trust  as  continuing;  ichen  not  a  stale  de- 
mand.— The  trust  having  become  operative  on  the  death  of  the  child,  in 
May,  1862,  and  the  widow  and  the  husband  having  held  and  occupied 
the  lands,  as  equal  tenants  in  common,  from  the  time  of  their  marriage, 
in  1861,  to  the  death  of  the  husband,  in  1865,  it  was  further  held,  on  a 
bill  filed  by  the  heir  of  the  husband,  in  January,  1883,  against  parties 
claiming  adversely  to  him  through  the  widow,  for  an  enforcement  of  the 
trust,  that  the  husband  having  entered  under  the  provisions  of  the  mar- 
riage contract,  his  possession  must  in  equity  be  referable  to  it,  and 
the  continuance  of  such  possession  must  be  regarded  as  evidence  of  a 
recognition  of  the  trust  as  existing,  continuing,  and  andischarged  ;  and 
that,  the  bill  having  V>een  filed  within  twenty  years  from  the  death  of 
the  ancestor,  no  presumption  of  a  settlement  or  discharge  of  the  trust 
can  arise  from  lapse  of  time,  although  the  trust  may  have  been 
repudiated  immediately  after  his  death. 

3.  Same;  statute  of  limitations. — The  bill  also  alleging  that  the  land 
was  held  and  ocfupied  by  the  widow,  after  the  death  of  complainant's 
ancestor,  until  her  death,  in  May,  1873,  and  negativing  an  open  disa- 
vowal of  the  trust  by  her,  brought  home  to  the  complainant's  knowl- 
edge, and  any  outward  and  unequivocal  act  done  by  her,  amounting  to 
an  ouster,  and  also  negativing  every  inference  of  an  adverse  possession 
until  the  year  1877,  it  was  further  held  that  complainant's  demand  was 
not  barred  by  the  statute  of  limitations  of  ten  years. 

4.  Same. — An  adverse  possession  did   not  originate  in  favor  of  the 
Vol.  lxxv. 
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widow,  in  such  case,  merely  from  the  fact  that,  after  her  second  hus- 
band's death,  she  clandestinely  and  fraudulently  destroyed  the  marriage 
contract  creating  the  trust  in  tiie  land. 

5.  Deed  to  husband  and  wife;  hoir  they  take  under  the  rule  at  common 
law. — While  at  common  law  husband  and  wife  do  not  take,  under  a  deed 
to  land  executed  directl}*  to  them  during  coverture,  by  moieties,  as  ten- 
ants in  common  take,  but  by  entireties,  with  the  right  of  survivorship, 
this  rule  does  not  apply  to  a  conveyance  executed  prior  to  their  mar- 
riage ;  and  hence,  it  has  no  application  to  the  facts  of  this  case,  the  mar- 
riage contract,  creating  the  rights  of  the  parties,  having  been  executed 
prior  to  the  marriage,  although  the  actual  title  of  the  husband  vested 
afterwards,  under  the  terms  of  the  contract. 

6.  Fraudulent  concealment  of  cause  of  action ;  §  S242  of  Code  construed. 
The  fact  that  the  widow,  after  the  death  of  the  complainant's  ancestor, 
administered  on  his  estate,  destroyed  the  marriage  contract,  which  was 
not  recorded,  and  the  existence  of  which  was  unknown  to  the  complain- 
ant, and  failed  to  disclose  its  existence  to  the  complainant  while  she  was 
acting  as  adn)inistratrix,  or  to  her  successor,  upon  her  resignation  of 
the  trust,  is  such  a  fraudulent  concealment  of  complainant's  cause  of 
action  as  brings  the  case  within  the  influence  of  the  statute  giving  a 
party,  seeking  relief  on  the  groiyid  of  fraud,  where  the  statute  has  crea- 
ted a  bar,  one  year  within  which  to  prosecute  his  suit  after  the  discovery 
of  the  facts  constituting  the  fraud  (Code,  1876,  ^  3242). 

7.  Same;  discovery  of;  when  coiuplainunt  not  guilty  of  laches. — The 
complainant  having  been  only  thirteen  years  of  age  when  his  father 
died,  in  1865,  and  not  residing  in  his  father's  family,  but  in  another 
State,  and  having  received,  during  the  widow's  administration,  or  soon 
after  her  resignation,  trustworthy  information,  that  his  father's  estate 
was  insolvent,  and  that  there  was  no  distributive  share  coming  to  him, 
and  having  been,  for  the  first  time,  apprised  of  the  existence  of  the  an- 
tenuptial contract  during  a  visit  to  this  State  a  few  months  before  filing 
his  bill,  in  1883,  it  was  furtlier  held,  that  these  facts  sufhcienth'  negative 
any  laches  on  the  part  of  the  complainant,  which  might  otherwise  be 
inferred  from  his  delay  in  seeking  relief. 

8.  When  bill  not  multifarious. — The  lands  having  been  sold  in  sepa- 
rate lots,  under  a  decree  of  the  probate  court,  as  belonging  to  the  widow's 
estate,  by  her  administrator,  to  different  persons,  the  several  pur- 
chasers may  be  joined  as  defendants  to  a  bill  seeking  to  enforce  the 
trust. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  John  A.  Fostkr. 

This  was  a  bill  in  equity,  exhibited  by  Waldo  P.  Wilson 
against  James  L.  Holt,  Reuben  W.  Sharp,  J.  C.  Gibson  and  G. 
H.  Gibsoji,  and  was  filed  on  29tli  Jantiary,  1883.  Afterwards 
the  bill  was  amended,  and,  as  amended,  the  cas6  made  there- 
by may  be  stated  as  follows  :  On  or  about  1st  Fel>ruary, 
1860,  David  Chambliss  departed  this  life,  a  resident  of 
Montgomery  county  in  this  State,  seized  and  possessed  of 
a  large  and  valuable  plantation  near  the  city  of  Montgomery, 
with  other  property,  and  leaving  a  last  will  and  testa tuent, 
which  was  duly  admitted  to  probate  on  14th  February, 
1860,  and  a  copy  of  which  is  exhibited  with  the  bill ;  and  also 
leaving  him  surviving  "his  widow,  Emeline  S.  Chambliss,  and 
a  granddaughter,  Sallie  David   Chambliss.     By  the  terms  of 
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said  will,  the  said  David  Charnbliss  devised  and  bequeathed 
his  entire  estate,  after  the  payment  of  his  debts,  to  his  said 
widow  and  grandchild,  to  be  kept  together  nntil  the  grandchild 
arrived  at  age  or  married,  or  until  the  death  of  his  widow  ;  and, 
on  the  happening  of  either  of  said  events,  the  estate  was  to  be 
equally  divided  between  said  widow  and  grandchild  ;  but  in  the 
event  of  the  death  of  said  grandchild  before  she  married  or 
arrived  at  the  age  of  twenty-one  years,  the  whole  estate  should 
belong  to  said  widow.  So  that,  by  the  terms  of  said  will,  said 
Emeline  S.  took  an  estate  in  fee  in  and  to  an  undivided  half  of 
the  estate  of  said  testator,  and  an  estate  in  remainder  in  the 
other  half,  contingent  on  the  death  of  said  Sallie  David 
Chambliss  before  she  married  or  arrived  at  the  age  of  twenty- 
one  years."  On  or  about  11th  November,  1861,  the  said 
widow  intermarried  with  Robert  S.  Wilson,  in  the  said  county 
of  Montgomery,  and  they  continued  to  live  together  as  hus- 
band and  wife  until  the  death  of  the  said  Robert  S.,  in  said 
county,  on  or  about  29th  November,  1865.  Shortly  before 
their  marriage,  and  in  contemplation  and  consideration  thereof, 
the  said  Emeline  S.  Chambliss  and  Robert  S.  Wilson  entered 
into  an  antenuptial  contract,  in  writing,  a  copy  of  which  is 
exhibited  witli  the  bill.  By  this  contract  it  was  agreed,  among 
other  things,  "  that  in  the  event  that  the  said  Emeline  S.  shall 
become  entitled  to  the  undivided  half  of  said  estate  of  David 
Chambliss  now  owned  by  said  Sallie  D.  Chambliss,  the  same 
shall  enure  and  belong  to  said  Robert  S.  Wilson,  and  there- 
after said  Robert  S.  Wilson  and  said  Emeline  S.  shall  hold  and 
own  the  estate  jointly  and  equally  ;  and,  in  consideration 
thereof,  said  Robert  S.  Wilson  agrees  that,  in  the  event  of  his 
death,  the  said  Sallie  D.  Chambliss  surviving  him,  she  shall 
share  in  his  estate  as  a  full  heir  at  law."  The  execution  of  this 
instrument  is  not  attested  by  a  subscribing  witness.  In  May, 
1862,  at  the  age  of  fonr  years,  the  said  Sallie  D.  departed  this 
life ;  and  after  her  death,  the  said  Robert  and  his  wife  '"  held 
and  owned  all  of  the  property  which  had  been  of  the  estate  of 
said  David  Chambliss,  as  joint  property,  in  which  they  were 
equall}'  and  jointly  interested,"  including  said  plantation, 
which  "constituted  and  was  the  homestead  of  said  David 
Chambliss  at  and  before  his  death  ;  of  the  said  Emeline  S. 
after  his  death  and  up  to  the  time  of  her  marriage  with  Robert 
S.  Wilson  ;  and  continued  to  be  the  homestead  and  residence  of 
said  Robert  S.  and  Emeline  S.  Wilson  after  their  marriage, 
until  the  death  of  said  Robert  S.  Wilson  ;  and  after  his  death 
remained  in  possession  of  said  Emeline  S.  until  her  death  as 
hereinafter  stated."  Shortly  after  the  death  of  Robert  S. 
Wilson,  said  Emeline  S.  was  appointed  by  the  probate  court  of 
said  county,  and  duly  qualified  as  administratrix  of  his  estate, 
Vol.  lxxv. 
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and,  as  such  administratrix,  "she  became  and  was  entitled  to 
the  possession  and  control  of  the  papers  belonging  to  his  estate, 
and,  amongst  other  papers,  to  the  original  or  duplicate  original 
antenuptial  contract  aforesaid  between  herself  and  said  Robert 
S.  Wilson."  On  or  about  20th  January,  1866,  after  acting  as 
administratrix  only  for  a  short  time,  she  resigned,  and  soon 
thereafter  made  a  final  settlement  with  one  Waller,  who  had 
been  appointed  administrator  de  bonis  7ion,  "and  turnfed  over 
to  him  certain  papers  belonging  to  the  estate  of  said  Robert  S. 
Wilson  ;  but  did  not  turn  over  or  deliver  to  said  Waller  said 
original  or  duplicate  original  antenuptial  contract  between  her- 
self and  said  Robert  S.  Wilson ;  but,  as  orator  is  informed  and 
believes,  and  so  avers,  she  destroyed  the  same."  It  is  then 
averred  that  she  "concealed  and  withheld  from  said  Waller  the 
said  instrument  in  writing,  and  destroyed  the  same,  intending 
thereby  to  defraud  the  heirs  at  law  of  said  Robert  S.  Wilson." 
In  1870,  said  Waller  made  a  linal  settlement  of  his  administra- 
tion, and  was  discharged,  and' since  that  time,  there  has  been 
no  administration  upon  the  estate  of  said  Wilson. 

In  1868,  the  said  Emeline  S.  intermarried  in  said  county  with 
one  Campbell,  and  lived  with  him  as  his  wife  until  on  or  about 
13th  May,  1873,  when  she  departed  tiiis  life,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probatt;  in  and  by 
the  probate  court  of  said  county.  Under  the  decree  of  said 
court,  and  for  distribution  among  the  devisees  and  legatees 
under  the  will  of  the  said  Emeline  S.,  portions  of  the  lands 
embraced  in  said  plantation  were  sold  by  one  Noble,  as  admin- 
istrator of  the  estate  of  the  said  Emeline  S.,  on  8th  January, 
1877  ;  and  otiier  portions  thereof  were  sold  under  the  same 
decree,  and  for  the  same  purpose,  on  3d  March,  1879.  At 
both  sales  the  defendant  Holt  became  the  purchaser  of  several 
portions  or  lots  of  said  lands,  complied  with  the  terms  of  the 
sales,  went  into  possession,  and  ever  since  has  continued  in 
possession,  receiving  the  rents,  issues  and  protits.  At  the  last 
sale,  the  defendants  J.  C.  and  G.  H.  Gibson  became  tiie  pur- 
chasers of  a  part  of  said  lands,  and  entered  into  possession  of 
the  lands  so  purchased  by  thenj,  and  continued  therein  until  on 
or  about  4th  May,  1879,  when  they  sold  and  conveyed  the 
same  to  the  defendant  Sharp,  who  has  ever  since  held  posses- 
sion thereof,  and  receiv'ed  the  rents,  issues  and   profits  thereof. 

Robert  S.  Wilson  had  no  children  born  of  his  marriage  with 
the  said  Emeline  S.,  but  he  left  him  surviving  two  children  by 
a  former  marriage,  the  complainant  and  a  daughter,  both  of 
whomj  at  the  death  of  their  father,  were  infants  of  tender 
years,  residing  in  the  State  of  Georgia.  Afterwards,  and  while 
still  a  minor,  the  complainant's  sister  departed  this  life,  unmar- 
ried, intestate,  and  without  debts,  leaving  him  her  only  heir  at 
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law  and  next  of  kin  ;  and  on  lier  estate  no  adininistration  has 
ever  been  granted.  The  complainant  "  continned  to  reside  in 
the  State  of  Georgia  until  recently,  to- wit,  November,  1882, 
when  he  came  to  Alabama,  and  then,  for  the  first  time,  lieard 
of  the  existence  of  said  antenuptial  contract,  and  of  its  de- 
struction, and  until  within  a  short  time  since,  to-wit,  within  the 
twelve  months  last  past,  your  orator  had  no  knowledge  or  in- 
formation of  the  existence  of  said  antenuptial  contract."  By 
the  amendment  to  the  bill,  tliis  averment,  among  others,  is 
added  :  "  And  orator  avers  that  he  had  no  knowledge  or  infor- 
mation of  the  existence,  concealment  or  destruction  of  said  an- 
tenuptial contract,  until  after  the  29th  January,  1882,  and  less 
than  twelve  months  before  the  tiling  of  this  bill  ;  and,  in  fact, 
never  heard  of  the  same  until  on  or  about  1st  November,  1882  ;" 
and  that  his  said  sister  never  had  any  knowledge  or  informa- 
tion on  the  subject,  and  never  heard  of  the  existence  of  said 
antenuptial  contract.  It  is  also  averred  that,  at  the  time  of  the 
death  of  the  said  Robert  S.  Wilson,  complainant  was  about  thir- 
teen years  of  age,  and  his  sister  was  about  sixteen  years  of  age  ; 
that  shortly  after  the  death  of  the  said  Robert  S.,  in  1866,  a 
gentleman  of  high  character,  residing  in  the  city  of  Mongom- 
ery,  a  friend  of  the  said  Robert  S.,  and  whose  name  is  given, 
wrote  to  complainant's  sister,  informing  her  that  the  estate  of 
her  father  was  insolvent ;  and  that  they  obtained  the  same  in- 
formation from  other  sources,  and  were  thus  led  to  believe, 
and  did  believe,  that  they  had  no  interest  in  his  estate  worth 
looking  after  ;  "and,  in  September,  1882,  orator  lirst  discover- 
ed evidence,  and  obtained  the  knowledge  of  the  existence  of 
said  antenuptial  contract." 

It  is  further  averred  that  "  said  Emeline  S.  was  lawfully  in 
possession  of  all  of  said  lands  at  and  upon  the  death  of  said 
Robert  S.  Wilson,  seized  in  fee  to  her  own  use  of  an  undivided 
one-half  thereof,  and  her  subsequent  possession  of  said  land  up 
to  the  time  of  lier  death  was  not  adverse  to  the  heirs  of  said 
Robert  S.  Wilson,  nor  to  their  equitable  rights  to- an  undivided 
one-half  thereof,  to  wliich  they  became  entitled  by  inheritance 
from  their  father  as  aforesaid,  upon  his  death  ;  and  orator  is 
informed,  and  so  avers,  that  none  of  said  parties  who  have  held 
possession  of  said  land,  or  any  part  thereof,  since  the  death  of 
said  Emeline  S.  have  held  the  same  adversely  to  the  heirs  of 
said  Robert  S.  Wilson.  On  the  contrary,  orator  avers  that  said 
Noble,  as  administrator,  undertook  to  sell,  and  did  sell  only  the 
interest  of  said  Emeline  S.  in  said  lands  ;"  that  the  defendants, 
before  acquiring  an  interest  in  said  lands,  had  knowledge  or  in- 
formation of  the  existence  of  said  marriage  contract,  and  of 
complainant's  rights  thereunder  ;  that  the  knowledge  or  infor- 
mation of  this  fact  by  them  and  others  in  attendance  on  said 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  63 

[Holt  V.  Wilson.] 

sale,  cansed  the  lands  to  bring  about  half  their  actual  value ; 
and  that  said  defendants  are  not  bona  fide  purchasers.  It  is 
then  averred,  in  the  alternative,  that  Sharp  purchased  from 
the  Gibsons  at  a  large  advance,  and  that,  if  complainant  is  mis- 
taken as  to  his  knowledge  or  information  touching  said  ante- 
nuptial contract,  etc.,  "said  J.  C.  and  G.  H.  Gibson  hold  the 
money  received  by  them  from  said  Sharp  for. said  lands,  to-wit, 
$3,500  in  trust  for  orator,  to  the  extent  of  one-half  thereof,  and 
subject,  in  all  respects,  to  the  rights  and  equities  of  orator,  to 
which  said  lands  were  subject  in  their  hands  as  aforesaid." 

The  prayer  of  the  bill  is,  that  complainant  be  decreed  to  be 
entitled  in  equity  to  an  undivided  half  of  all  of  said  lands,  and 
of  the  rents,  issues  and  profits  therein,  which  have  been  receiv- 
ed by  said  defendants;  that  an  account  of  such  rents,  issues  and 
profits  be  taken,  and  the  amount  decreed  to  be  paid  to  the  com- 
plainant ;  that  the  defendants,  Holt  and  Sharp,  be  required  to 
let  the  complainant  into  the  possession  of  the  said  lands  sever- 
ally held  by  them,  as  tenants  in  common  with  them,  and  thej' 
be  perpetually  enjoined  from  asserting  any  title  at  law  against 
complainant's  right  to  an  undivided  half  of  said  lands ;  that 
said  lands  be  partitioned  ;  and  for  general  relief. 

To  the  bill  as  amended,  the  defendants  separately  demurred 
on  the  grounds,  in  substance,  (1)  that  the  bill  is  multifarious  ; 
(2)  that  the  complainant  has  an  adequate  remedy  at  law  ;  (3) 
that  the  bill  shows  that  the  complainant's  demand  is  stale  ;  and 
(4)  that  it  is  shown  by  the  averments  of  the  bill  that  said  de- 
mand is  barred  by  the  statute  of  limitations  of  ten  years.  The 
cause  was  submitted  on  the  demurrer,  and  on  a  motion  to  dis- 
miss for  want  of  equity  ;  and  on  the  hearing  the  chancellor 
caused  a  decree  to  be  entered,  overruling  both  the  demurrer 
and  motion  ;  and  that  decree  is  here  assigned  as  error. 

Sayre  &  Graves  and  Rice  &  Wiley,  for  appellants. 

Troy  &  Tompkins,  contra. 

SOMERYILLE,  J, — It  is  very  clear  that,  under  the  state  of 
facts  alleged  in  the  bill,  and  admitted  to  be  true  by  the 
demurrer,  the  interest  which  R.  S.  Wilson,  the  father  of  com- 
plainant, acquired  in  the  lands  in  controversy  before  his  death, 
was  a  purely  eqmtable  title.  These  lands  were  originally  the 
property  of  David  Chambliss,  and  by  his  last  will  and  testa- 
ment, bearing  date  January  23,  1860,  were  demised  to  his 
wndow,  Emeline  S.  Chairibliss,  and  their  infant  granddaughter, 
Sallie  David  Chambliss,  share  and  share  alike.  It  was  provided, 
however,  that  the  share  of  the  grandchild,  in  the  event  of  her 
death  before  marriage  or  attaining  majority,  should  also  belong 
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to  the  widow,  a  contingency  which  happened,  thus  vesting  the 
legal  title  of  the  entire  property  in  the  widow.  It  was  expressly 
declared  in  the  articles  of  marriage  settlement,  executed  ante- 
nnptially  between  Mrs.  Chambliss  and  Wilson,  on  Xoveraber 
11  til,  1S61,  that  upon  the  happening  of  this  event,  the  contin- 
gent remainder  created  by  the  grandchild's  death  should  ''^enure 
and  belong  to  said  Robert  S.  Wilson, and  thereafter  said  Robert 
S.  Wilson  and  said  Emiline  S.  shall  hold  and  oimi  the  estate 
jointly  and  equally.'''' 

This  was  a  clear  declaration  of  trust  on  the  part  of  Mrs. 
Chambliss,  made  while  she  was  sui  juris,  by  which  she  agreed, 
in  effect,  to  stand  seized  of  the  legal  title  to  the  use  of  her 
intended  husband.  This  was  an  express  trust,  and  became 
operative  upon  the  death  of  the  grandchild,  in  May,  1862,  it 
being  entirely  immaterial  that  the  declaration  of  trust  M'as  made 
before  the  legal  title  was  vested  in  the  trustees. — -Laws  of  Real 
Prop.  (Boone)  §  161  ;  Morse  v.  Morse,  85  N.  Y  53 ;  Oreswell 
V.  Jones,  Q^  Ala.  420  ;  1  Perry  on  Trusts,  J>§  151,  158. 

It  is  insisted  that,  this  trust  having  been  created  in  May, 
1862,  and  the  present  bill  not  having  been  tiled  before  Januaiy, 
1883,  there  arises  a  presumption  of  its  settlement  by  reason  of 
the  lapse  of  twenty  years  fron.  the  date  of  its  accrual,  upon  the 
well  settled  doctrine  analogous  to  prescription.  The  l)ill,  how- 
ever, alleges  facts  whicli  must  be  construed  to  be  a  recognition  of 
this  trust  as  a  continuing,  subsisting  and  undischarged  trust,  at 
least  until  the  twentieth  day  of  January,  1866,  when  Mrs. 
Chaml)liss  is  shown  to  have  resigned  the  administration  of  her 
husband's  estate  and  repudiated  the  trust  by  the  destruction  of 
the  articles  of  marriage  settlement. — -Garrett  v.  Garrett,  69 
Ala.  429  ;  Harrison  v.  Hejiin,  54  Ala.  552 ;  McArthur  v. 
Carrie's  Admr.  32  Ala.  75.  From  the  date  of  tlie  marriage,  in 
1861,  up  to  tlie  death  of  the  husband,  in  November,  1865,  the 
averment  of  the  bill  is  that  the  husband  and  wife  "held  and 
owned"  the  property  in  controversy  as  "joint  property  in 
which  they  were  equally  and  jointly  interested,"  and  that  dur- 
ing the  entire  period  it  constituted  their  ''  homestead  and 
residence.'''  This  was  a  sufficient  avern:ient  of  actual  occu- 
pancy or  possession  by  the  parties,  as  tenants  in  common  of  the 
property.  The  husband  having  entered  under  the  provisions 
of  the  marriage  contract,  his  possession  must  in  equity  be 
referable  to  it,  and  the  continuance  of  such  possession  must  be 
regarded  as  evidence  of  a  recognition  of  the  existing  trust  as 
continuing  and  undischarged.  This,  as  we  have  said,  is  a  full 
answer  to  any  argument  of  presumption  based  on  the  lapse  of 
twenty  years,  this  period  of  time  not  commencing  to  run  until 
January  20tli,  1866. 

Nor  are  we  able  to  perceive  that  there  is  any   more  merit  in 
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the  defense  of  the  statute  of  limitations  of  ten  years.  There 
are  two  good  reasons  which,  in  our  opinion,  sufficiently  justify 
this  conclusion.  The  statute  of  limitations,  in  the  tirst  place, 
does  not  apply  to  express  trusts,  which  are  peculiarly  and  ex- 
clusively the  subjects  of  equity  jurisdiction,  like  the  one  under 
consideration,  the  possession  of  the  trustee  being  considered  as 
the  possession  of  the  beneticiary,  and  not  becoming  adverse 
until  there  has  been  an  open  disavowal  of  the  trust,  brought 
home  to  the  knowledge  of  the  beneficiary  with  unquestionable 
certainty. — McCarthy  v.  McCarthy,  74  Ala.  546  ;  2  Brick. 
Dig.  p.  217,  §  10  ;  Angell  on  Lim.  §  468.  It  can  not  be  main- 
tained that  an  adverse  possession  could  originate  in  favor  of 
Mrs.  Wilson  alone,  by  reason  of  her  clandestine  and  fraudu- 
lent destruction  of  her  husband's  muniment  of  title,  the  mar- 
riage contract ;  for  this  would  be  lacking  an  essential  element 
of  every  adverse  possession,  which  is  openness  and  notoriety. 

A  like  rule  prevails  in  the  case  of  cotenants,  or  tenants  in 
common.  Not  every  exercise  of  an  act  of  ownership  amounts 
to  a  disseizin  by  one  as  against  the  other.  The  possession  of 
one  tenant  in  common  is,  in  general,  regarded  as  the  possession 
of  all,  and  no  possession,  unaccompanied  by  some  outward  and 
unequivocal  act  amounting  to  an  ouster,  will  Ije  construed  into 
an  adverse  possession.  An  essential  element  of  such  possession 
is  "a  notorious  claim  of  exclusive  right." — Angell  on  Lim. 
§  429  ;  Abercromhiev.  Baldivin,  15  Ala.  363  ;  Law  Ileal  Prop. 
(Boone)  §  359. 

The  bill  negatives  every  inference  of  an  adverse  possession 
of  the  land,  certainly  until  the  sales  made  by  Noble  as  admin- 
istrator of  Mrs.  Campbell's  (formerly  Mrs.  Wilson's)  estate  in 
the  )'ear  1877.  under  which  the  several  defendants  are  alleged 
to  claim  title. 

We  can  not  assent  to  the  view  urged  by  appellants'  counsel 
that,  under  the  facts  of  this  case,  the  relation  of  tenants  in 
common  could  not  exist  between  husband  and  wife,  but  that 
they  held  the  land  in  entirety  with  right  of  survivorship.  It 
is  true  that  at  common  law,  where  a  deed  was  made  directly  to 
husband  and  wife  during  coverture,  they  did  not  take  by 
moieties,  as  ordinary  tenants  in  common  do,  but  by  entireties 
with  the  right  of  survivoi'ship. — Baler  v.  Preicitt,  64  Ala.  551; 
Den  V.  Ilardenhergh,  18  Amer.  Dec.  371.  The  reason  of  this 
rule  was  the  legal  unity  of  the  husband  and  wife,  a  conveyance 
to  both  jointly  being  regarded,  in  legal  contemplation,  as  a 
conveyance  to  but  one  person, — 2  Kent,  132.  This  rule,  how- 
ever, had  no  application  to  a  case  where  a  conveyance  was  made 
to  a  man  and  a  woman  jointly,  and  they  afterwards  married. 
Having  originally  taken  l>y  moieties,  they  would  continue  to  so 
hold  after  marriage.— 4  Kent,  363;  Coke's  Litt.  187  (b).  The 
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wife,  in  the  present  case,  owned  an  undivided  half  interest  in 
the  lands  before  her  marriage  with  the  decedent  Wilson,  and 
his  right  to  the  other  iialf  was  created  by  an  antenuptial  con- 
tract— the  same  instrument  by  which  a  separate  equitable 
estate  was  created  in  the  wife.  The  effect  of  this  contract,  in 
our  opinion,  was  to  take  the  case  out  of  the  influence  of  the 
common  law  rule,  upon  the  ground  that  the  right  of  the  parties 
originated  before  marriage,  although  the  actual  title  of  the 
husband  vested  afterwards,  pursuant  to  the  terms  of  the  ante- 
nuptial agreement. 

The  same  conclusion  could  possibly  be  reached  in  view  of 
the  policy  of  our  present  legislation,  which  has  not  only  abol- 
ished all  right  of  survivorsliip  between  joint  tenants,  but  has 
abrogated  the  ancient  rules  of  the  common  law  which  made  the 
wife  the  mere  legal  shadow  of  her  husband,  by  recognizing  her 
distinct  individuality  in  the  privilege  accorded  her  to  hold  and 
own  property  of  all  kinds  in  her  own  personal  right.  This 
principle  was  held  by  this  court,  in  Walthall  v.  Goree^  36  Ala. 
728,  to  prevail  where  the  joint  deed  to  husband  and  wife  created 
a  statutory  separate  estate  in  the  wife  to  the  extent  of  her  un- 
divided moiety.  Whether  an  equitahle  separate  estate  would 
not  come  within  the  same  rule  we  need  not  decide. — Code, 
1876,  i^  2191  ;  Law  Real  Prop.  (Boone)  ^  366,  notes  12  and 
13  ;  Walker's  Amer.  L.  (5th  Ed.)  309-310  ;  Wilson  v.  tlem- 
'  ing,  13  Ohio,  68. 

The  facts  of  the  case,  moreover,  show  a  fraudulent  conceal- 
ment of  the  cause  of  action,  and  the  aggrieved  party  had 
twelve  months  under  the  statute,  within  which  to  sue  after  the 
discovery  of  the  facts  constituting  the  fraud. — Porte?'  v. 
Smith,  65  Ala.,  169;  Code,  1876,  §  8242.  Mere  silence  or 
passiveness,  it  is  true,  does  not  ordinarily,  and  in  the  absence 
of  some  trust  relationship,  constitute  such  fraud  as  to  ex- 
cuse tlie  ignorance  of  the  complaining  party. —  UnderhiU  v. 
Mobile,  etc.,  Ins.  Co.,  67  Ala.  45.  Nor  does  fraud,  strictly 
speaking,  consist  in  the  destruction  of  the  evidence  of  a  cause 
of  action.  But  the  fact  of  such  destruction  is  a  potent  circum- 
stance in  proof  of  a  fraudulent  concealment  of  such  cause  of 
action,  which  is  tlie  essence  of  the  alleged  fraud,  on  the  ground 
of  which  relief  is  sought.  When  this  is  coupled  with  the  ex- 
istence of  a  fiduciary  relation  between  the  parties,  rendering 
disclosure  both  the  moral  and  legal  duty  of  the  trustee,  a  court 
of  conscience  can  scarcely  preserve  its  self-respect  and  at  the 
same  time  hesitate  for  one  moment  to  grant  relief. — McCarthy 
V.  McCarthy,  supra.  The  contract  of  marriage  settlement  was 
not  recorded,  and  no  one  is  shown  to  have  had  knowledge  of 
its  existence  except  the  husband  and  wife,  at  least  before  the 
time  of  its  destruction  by  the  latter.  It  is  alleged  to  have  been 
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executed  in  duplicate  orip^inal.  When  Mrs.  Wilson  adminis- 
tered on  tlie  estate  of  her  husband,  it  was  her  duty  to  disclose 
to  the  complainant  and  other  beneficiaries  the  true  status  of  the 
estate,  and  the  existence  of  this  marriage  settlement,  whicli 
was  the  evidence  of  a  valuable  property-right  belonging  to  the 
estate.  When  she  resigned  her  trust,  this  paper  should  have 
been  handed  over  to  her  successor  in  the  administration.  The 
refusal  on  her  part  to  do  this,  accompanied  with  the  destruc- 
tion of  the  document,  was  the  strongest  evidence  of  a  fraudu- 
lent concealment  of  the  present  cause  of  action.  There  is  full 
scope  for  a  plain  application  of  the  maxim.  Omnia presumun- 
twr  contra  spoliatorera. 

We  think  the  averments  of  the  bill  sufficiently  negative  any 
laches  on  the  part  of  the  complainant,  which  might  otherwise 
be  inferred  by  reason  of  his  delay  in  seeking  relief.  He  was 
a  mere  infant  of  tender  years  at  the  time  of  his  father's  death, 
being  only  about  thirteen  years  of  age,  and  his  sister  was  but  a 
few  years  older.  The  two  children  did  not  reside  in  their 
father's  family  or  household,  but  in  another  State.  Informa- 
tion, which  seems  to  have  been  trustworthy,  was  conveyed  to 
them  that  the  estate  was  insolvent,  and  that  there  was  no  dis- 
tributive share  coming  to  them.  This  information  seems  to 
have  been  obtained  either  during  the  period  of  Mrs.  Wilson's 
administration,  or  a  short  time  after  her  resignation,  and  must 
have  been  superinduced  by  her  own  fraud  in  failing  to  disclose 
the  existence  of  her  husband's  interest  in  the  lands  owned 
jointly  between  them.  This  naturally  deadened  the  activity 
of  further  inquiry  on  the  part  of  complainant,  and  removed 
every  implication  of  a  want  of  proper  diligence.  Under  these 
circumstances,  especially  in  view  of  the  complainant's  non- 
rendence^  the  time  and  manner  of  his  discovery  of  the  alleged 
fraud  were  stated,  in  our  opinion,  with  sufficient  certainty. 
The  date  of  obtaining  the  information  is  stated  to  have  been  in 
November,  1882,  and  the  manner  and  occasion  of  its  ascertain- 
ment, a  visit  to  Alabama,  thus  affording  the  first  and  only  op- 
portunity to  this  end  which  seems  to  have  been  enjoyed.  The 
person  from  whom  the  intelligence  was  acquired  is  rather  a 
matter  of  evidence  than  of  allegation  under  this  peculiar  state 
of  facts.  The  averments  of  the  bill  acquit  the  complainant  of 
any  negligence  imputed  by  his  failure  to  make  an  earlier  visit 
to  this  State,  and  the  information  acquired  seems  to  have  been 
a  mere  accident  of  the  visit.-,-«/<2w?^«  v.  James,  55  Ala.  525 ; 
McCarthy  v.  McCarthy,  supra. 

The  bill  is  not  subject  to  the  objection  of  multifariousness 
on  account  of  the  improper  misjoinder  of  parties  defendant. 
It  can  not  be  said  that  any  one  of  those  parties  is  brought  in  as 
"  a  defendant  on  a  record,  with  a  large  portion  of  which,  and  in 
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the  case  made  by  which,  he  has  no  mnnection  wlmteverP 
Story's  Eq.  PI.  §  530 ;  Kennedy  v.  Kennedy^  2  Ala.  573  ; 
Adams  v.  Jones,  68  Ala.  117.  "  Where  the  object  of  the  suit 
is  single,  it  is  no  objection  that  the  different  defendants  have 
separate  interests  in  distinct  and  independent-  questions,  pro- 
vided they  are  all  connected  with,  and  arise  out  of  the  single 
object  of  the  suit." — Randle,  Adrri'r,  v.  Boyd,  73  Ala.  282 ; 
Felloiosv.  Fellows,  14  Amer.  Dec.  428-29,  note;  Larkins  v. 
Biddle,  21  Ala.  252.  The  different  titles  of  the  several  de- 
fendants all  centre  in  one  subject-matter  of  suit,  and  are  sub- 
ject to  the  same  equity,  created  by  the  same  instrument. 
Where  these  facts  co-exist,  the  objection  of  multifariousness 
will  not  hold. — Kingsbury  v.  Flowers,  65  Ala.  479 ;  County  of 
Dallas  V.  TiinherlaJce,  54  Ala.  403  ;  Johnston  v.  Smith's  Adm^r, 
70  Ala.  108. 

The  other  objections  are,  in  our  opinion,  without  merit,  and 
the  motion  to  dismiss  the  bill  was  properly  overruled,  as  were 
also  the  several  demurrers  of  the  defendants. 

Decree  affirmed. 


McMatli  v»  DeBardelaben. 

Bill  in  Equity  for  the  Partition  of  Lands. 

1.  Partition  of  lands;  jurisdiction  of  court  of  equity,  when  title  legal 
and  possession  adverse. — A  court  of  equity  will  take  jurisdiction  to  decree 
partition  of  lands,  the  title  to  which  is  strictly  lejial,  and  of  which  the 
complainant  has  not  possession,  actual  or  constructive,  but  which  are 
held  or  claimed  adversely  to  him. 

2.  Same. — When  the  title  is  purely  lejral,  the  intervention  of  a  court 
of  equity  to  decree  partition  of  lands  is  not  matter  of  judicial  discretion, 
but,  if  the  title  is  admitted,  or  is  clear,  is  matter  of  rijjht  in  the  party  in- 
vokinj;  it ;  nor  is  the  jurisdiction  in  such  case  dependent  upon  the  exist- 
ence of  particular  facts  or  circumstances,  rendering  inade(juate  the  legal 
remedy,  but  is  concurrent  with  that  of  courts  of  law  ;  and  until  the  juris- 
diction of  those  courts  has  been  put  into  exercise,  the  court  will  intervene, 
though  no  special  cause  of  intervention  mav  be  shown. 

3.  Snoie.—rnor  to  the  statute  (Code,  l>^7fi,  §  38U3),  if  the  title  was 
purely  legal,  the  fact  that  it  was  ilisputed  did  not  oust  or  exclude  the 
jurisdiction  of  a  court  of  equity  to  decree  partition  of  lands,  but  was 
merely  a  cause  for  directing  that  the  issues  of  fact  should  be  determined 
in  a  court  of  law,  and  that  proceedings  should  be  stayed  until  they  were 
determined ;  and  under  the  statute,  by  its  express  provisions,  such 
issues  may,  if  the  chancellor  so  directs,  be  tried  as  other  issues  out  of 
chancery. 

4.  Same. — The  statute  treats  a  suit  in  ecpiity  for  pai'tition,  though  the 
title  be  legal,  as  essentially  an  adversary  suit,  and  contemplates  that  all 
questions  arising  in  its  progress  shall  be  within  the  iurisdiction  of  the 
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court,  and  subject  to  its  determination ;  the  mere  circumstance  of  an 
adverse  possession,  if  the  complainant  has  an  immediate  right  of  entry, 
will  not  prevent  the  jurisdiction  of  the  court  from  attaching ;  and  the 
fact  that  such  adverse  possession  appears  upon  the  face  of  the  bill,  is  not 
material. 

Ai'i'EAL  from  Tuscaloosa  Chancery  Court. 

Tried  before  Hon.  Thomas  Cobbs. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Van  Hoose  &  Powell,  for  appellant. 

A.  C.  Hargrove,  A.  B.  McEachin  and  J.  M.  Martin,  contra. 

BEICKELL,  C.  J.— Tlie  original  bill,  filed  by  the  appellant, 
seeks  the  partition  of  lands,  and,  incidentall}',  an  account  of 
rents  and  profits.  The  allegations  are,  that  the  father  of  the 
complainant  died  intestate,  seized  and  possessed  of  the  lands, 
whereby,  eo  instanti  his  death,  they  descended  to  the  complain- 
ant and  his  brothers  and  sisters,  as  tenants  in  common. 
Subsequently,  without  authority,  the  mother  of  the  complainant 
made  a  sale  and  conveyance  of  the  lands,  purporting  to  pass 
the  fee  simple,  and  by  mesne  conveyances  they  have  passed 
into  the  possession  of  the  defendant,  who  holds  and  claims 
them  adversely  ;  he,  and  those  under  whom  he  claims,  having 
had  adverse  possession  for  more  than  ten  years,  barring  the 
entry  of  the  brothers  and  sisters  of  the  complainant,  but  not 
barring  his  right  of  entry,  because  of  his  infancy  until  a  period 
of  less  than  three  years  before  the  filing  of  the  bill.  The 
parties  trace  title  to  and  from  the  father  of  the  complainant. 
A  demurrer  was  taken  to  the  bill,  assigning  numerous  causes, 
which  was  sustained  by  the  chancellor.  There  is  presented 
really  but  a  single  question  ;  and  that  is,  whether  a  court 
of  equity  will  take  jurisdiction  to  decree  partition  of  lands, 
the  title  to  which  is  strictly  legal,  of  which  the  complainant 
has  not  possession,  actual  or  constructive,  but  which  are  held 
and  claimed  adversely  to  him. 

The  jurisdiction  of  a  court  of  equity  to  decree  partition  of 
lands  owned  or  held  jointly,  or  in  common,  whether  the  title  is 
legal  or  equitable,  can  not  be  questioned. — Deloney  v.  Walke?\ 
9  Port.  497 ;  Horton  v.  Sledge,  29  Ala.  478  ;  Arnett  v.  Bailey, 
6()  Ala.  435.  If  the  title  is  purely  legal,  the  intervention  and 
aid  of  the  court  is  not  matter  of  judicial  discretion,  but,  if  the 
title  is  admitted,  or  is  clear,  is  matter  of  right  in  the  party  in- 
voking it. — Deloney  v.  Walker,  supra  ;  Baring  v.  Nash,  1 
Yes.  &  B.  554 ;  Smith  v.  Smith,  10  Paige,  470.  Kor  is  it 
dependent  upon  the  existence  of  particular  facts  or  circum- 
stances rendering  inadequate  the  legal  remedy.     The  jurisdic- 
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tion  of  the  court,  if  the  title  be  purely  legal,  is  concurrent 
with  that  of  courts  of  law  ;  and  until  the  jurisdiction  of  those 
courts  has  been  put  in  exercise,  the  court  will  intervene, 
though  no  special  cause  for  intervention  may  be  shown.  Prac- 
tically, in  this  State,  tlie  common-law  remedy  by  writ  of  parti- 
tion fell  into  disuse  at  an  early  day,  and  was  superseded  by  a 
more  summary  and  simple  remedy  provided  by  the  territorial 
statutes,  which  remained  in  force  until  the  adoption  of  the 
Code  of  1852. — Clay's  Digest,  386-9.  These  statutes,  with 
modifications  it  is  not  now  material  to  notice,  were  introduced 
into  the  Code,  and  yet  remain,  prescribing  the  only  remedy  for 
partition  now  known  to  our  law,  other  than  that  which  a 
court  of  equity  can  afford. — Code  of  1852,  ^§  2677-0;  Code 
of  1876,  §§  3497-3520.  It  is  by  the  statutes  expressly  de- 
clared, that  the  remedy  prescribed  by  them  is  not  exclusive, 
preventing  a  resort  to  other  legal  remedies,  and  that  it  does.not 
extend  to  cases  in  which  an  adverse  title  or  claim  is  asserted. 

If,  in  the  progress  of  a  suit  in  equity  for  partition,  a  ques- 
tion involving  the  equitable  title  arises,  the  court  of  course  de- 
termines it ;  for  the  investigation  and  determination  of 
equitable  titles,  their  recognition  and  enforcement,  lie  pecu- 
liarly and  exchisively  within  the  pi-ovince  of  the  court. 
Freeman  on  Cotenancy  and  Partition,  §  439  ;  Coxe  v.  Smithy 
4  Johns.  Ch.  276.  The  title,  whether  legal  or  equitable,  is,  in 
all  suits  for  partition,  drawn  in  question  to  some  extent,  di- 
rectly or  incidentally.  If  the  title,  though  purely  legal,  is  un- 
disputed, or,  if  disputed,  is  clear;  or,  if  the  dispute  involves  no 
matter  of  fact,  simply  a  question  of  law ;  the  practice  of  the 
courts  in  this  State  has  been,  not  to  regard  it  as  an  impediment 
to  the  exercise  of  jurisdiction.  In  Deloney  v.  Walker,  supra, 
the  parties  asserted  a  purely  legal  title,  descending  to  them  as 
heirs ;  and  the  only  point  of  contention  was,  as  to  the  con- 
struction of  the  statute  of  descents.  This  question  the  court 
determined,  and  decreed  partition.  In  Horton  v.  Sledge,  supra, 
the  case  involved  a  pure  question  of  law — the  construction  of 
the  limitations  of  a  legal  conveyance,  under  which  the  com- 
plainant claimed  title,  which  the  court  determined.  There 
was,  however,  a  disputed  fact  involved,  upon  which  the  title  of 
the  complainant  depended  ;  the  precise  time  of  his  birth.  The 
court  declined  to  determine  the  fact,  but  suspended  or  stayed 
proceedings  until,  in  an  action  of  ejectment  at  law,  the  fact 
was  determined.  Thus,  in  effect,  this  court  has  declared,  that 
the  existence  of  disputed  questions  of  law,  or  of  disputed  facts, 
upon  which  a  legal  title  may  depend,  is  not  an  obstacle  or  im- 
pediment to  the  exercise  of  jurisdiction  by  a  court  of  equity, 
will  not  oust  or  exclude  jurisdiction,  but  is  merely  a  cause  for 
directing  that  the  issues  of  fact  should  be  determined  in  a 
Vol.  l.xxv. 
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court  of  law,  and  that  proceedings  should  be  stayed  until  they 
were  determined.  If  the  existence  of  the  disputed  questions 
of  law  or  of  fact  had  been  an  objection  to  the  jurisdiction  of 
the  court,  there  could  not  have  been  any  other  alternative  than 
the  dismissal  of  the  bill.  Since  these  decisions,  the  statute  has 
declared,  that  "  in  all  suits  for  partition  of  lands  or  real  estate, 
commenced  in  any  court  of  chancery  in  this  State,  if  the  de- 
fendant by  his  answer  denies  the  title  of  the  complainant,  the 
chancellor  need  not  dismiss  the  bill,  or  delay  the  suit  until  a 
trial  can  be  instituted  and  had  at  law ;  but,  in  such  case,  the 
issue  between  the  parties  as  to  the  title  of  the  complainant  may, 
if  the  chancellor  so  directs,  be  tried  as  other  issues  out  of 
chancery,"  etc. — Code  of  1876,  §  3893.  Other  issues  of  fact 
in  chancery  are  triable  by  a  jury  before  the  chancellor,  or  sent 
to  a  court  of  law,  as  in  the  discretion  of  the  chancellor  may  be 
directed.  The  statute  was  enacted  soon  after  the  decision  in 
Horton  v.  Sledge,  supra^  in  which  tlie  proper  practice  was  de- 
clared to  be  the  suspension  of  proceedings,  until,  in  an  action 
of  ejectment  at  law,  the  disputed  questions  of  fact  were  deter- 
mined. The  purpose  of  its  enactment  manifestly  was  a  change 
of  this  practice,  authorizing  a  determination  of  the  whole  ease 
.in  the  court  of  chancery.  This  was  its  construction  soon  after 
its  enactment,  in  Onnond  v.  Martin,  37  Ala.  605,  this  court 
saying :  "  The  rule  of  law  which  required  an  action  at  law  to 
settle  a  controverted  question  of  legal  title,  arising  in  a  chan- 
cery proceeding  for  the  partition  of  land,  is  changed  by  stat- 
ute in  this  State ;  and  it  is  not  now  indispensable  that  such  suit 
should  be  had." 

Whether  the  fact  that,  at  the  institution  of  a  suit  in  equity 
for  the  partition  of  lands,  the  defendant  has  open,  notorious, 
exclusive  possession,  claiming  in  hostility  to  the  title  of  the 
complainant,  not  so  long  continued  as  to  bar  the  right  of  entry, 
precludes  the  jurisdiction  of  the  court,  is  a  question  embar- 
rassed by  a  conflict  of  authority.  The  defendant  being  in  pos- 
session under  a  conveyance  from  a  stranger  to  the  title  of  the 
complainant,  purporting  to  pass  the  entire  estate  in  fee  simple, 
and  claiming  the  lands  as  his  own  and  for  himself  exclusively, 
must  be  regarded  as  having  disseized  the  complainant ;  how- 
ever clear  his  title  may  seem  to  be,  there  remains  to  him  only 
the  right  of  entry  which  will  support  ejectment,  or  the  corres- 
ponding statutory  real  action.  We  are  not  aware  of  any 
authority  in  England,  which  declares  that  the  disseizin  of  a 
tenant,  not  so  long  continued  as  to  bar  the  right  of  entry,  is  an 
impediment  to  the  exercise  of  the  jurisdiction  of  the  court. 
All  controversies  there  arising  as  to  the  legal  title,  if  not  deter- 
mined by  the  court,  are  regarded  only  as  cause  for  staying 
proceedings  and  directing  actions  at  law. — Parker  v.  Gerard^ 
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Ambler,  236;  Baring  v.  Nash,  1  Ves.  &  B.  566;  Giffard  v. 

Williams,  L.  R.  8  Eq.  494 ;  Munroe  v.  Walbridge,  2  Aik. 
410.  What  is  the  weight  of  authority  prevailing  in  this  coun- 
try, it  is  not  necessary  to  discuss.  We  are  inclined  to  the  idea 
that  the  better  opinion  is,  that  the  mere  cii-cumstance  of  an  ad- 
verse possession,  if  the  complainant  has  an  immediate  right  of 
entry,  will  not  prevent  the  equitable  jurisdiction  from  attach- 
ing.— Haidey  v.  Soper,  18  Vermont.  320;  Miller  v.  Dennett, 
6  N.  H.  109  ;  Marshall  v.  Crehore,\2>  Mete.  462  ;  Godfrey  v. 
Godfrefy,  17  Ind.  6 ;  Howey  v.  Goings,  13  111.  95  ;  Overton  v. 

Woolfolk,  6  Dana,  371  ;  Ohert  v.  Ohert,  2  Stockton  (Ch.),  98; 
Little  V.  Cooper,   lb.  273 ;  Lucas  v.  lying,  Ih.  277 ;  Tabler  v. 

Wiseman,  2  Ohio  St.  207.  However  this  may  be,  it  is  appar- 
ent the  statute  to  which  we  have  referred  treats  a  suit  in  equity 
for  partition,  though  the  title  be  legal,  as  essentially  an  adver- 
sary suit ;  and  contemplates  that  all  questions  arising  in  its 
progress  shall  be  witliin  the  jurisdiction  of  the  court,  subject 
to  its  determination,  avoiding  delay  in  the  administration  of 
justice,  and  a  multiplicity  of  suits  with  a  consequent  increase 
of  costs.  The  court  has  full  power  to  avail  itself  of  the  aid  of 
a  jury,  and  there  is  no  danger  that  either  party  will  be  de- 
prived of  the  constitutional  right  to  a  trial  by  jury  of  all  liti- 
gated questions  of  fact.  The  very  purpose  of  the  statute  is 
the  enlargement  of  the  jurisdiction  of  the  court,  rendering  the 
remedy  more  efficacious  and  complete.  If  upon  the  face  of 
the  bill,  the  fact  of  the  adverse  possession  of  the  defendant 
had  not  been  disclosed — if  it  had  been  first  made  apparent  by 
the  answer  of  the  defendant,  pleading  or  averring  it  in  oppo- 
sition to,  or  denial  of  the  title  of  the  complainant,  there  can  be 
no  ground  for  saying  that  it  would  have  affected  the  jurisdic- 
tion. The  statute  could  not  have  been  obeyed,  unless  the 
court  had  entertained  jurisdiction,  proceeding  to  try  and  de- 
termine the  fact  of  adverse  possession,  calling  in,  if  necessary, 
the  aid  of  a  jury.  That  the  fact  appears  upon  the  face  of  the 
bill  is  not  material ;  the  jurisdiction  of  the  court  is  plenary  for 
the  determination  of  its  effect.  There  is  much  of  convenience 
in  the  practice  the  statute  prescribes,  and  it  is  incapable  of  in- 
jury to  any  party  in  interest. 

The  chancellor  was  in  error,  in  sustaining  the  demurrer ;  and 
the  decree  must  be  reversed,  the  demurrer  overruled,  and  the 
cause  remanded. 
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Pinkard  et  al,  v.  Allen's  Adiii'r  et  al, 

Distrihution  of  Proceeds  of  Sale  of  Railroad  am(mg  Cred- 
Itm'S^  made  under  Decree  of  Court  of  Equity  foi^eclos- 
ing  Mortgage. 

1.  DistributioH  among  creditors  of  fund  realized  from  mle  of  debtor's 
property  ;  when  erroneovs. — When  a  fund  realized  from  the  sale  of  a  rail- 
road, made  under  a  decree  in  equity  foreclosing  a  mortgage  executed  to 
secure  certain  bondholders  of  the  railroad  company,  being  insufficient  to 
pay  off'  the  secured  bonds  in  full,  was  ordered  to  be  distributed  pro  rata 
among  such  of  the  bondholders  as  had  come  in  and  proved  their  claims, 
and  after  some,  and  before  others  of  such  bondholders  had  received  from 
the  register  their  pro  rata  share  of  the  funds,  other  bondholders  of  the 
same  class  were  allowed  to  come  in  by  petition,  prove  their  claims,  and 
participate  in  the  undisturbed  residuum  of  the  funds, — held,  that  this 
was  manifestly  unequal,  unjust  and  erroneous  ;  that  the  only  way  by 
which  the  petitioning  bondholders  could  be  brought  in,  and  enabled  to 
share  in  the  fund  would  be  to  recast  the  whole  account  and  declare  a 
diminished  dividend,  requiring  each  creditor  who  had  been  settled  with, 
to  refund /J /-o  ra<o  to  the  register;  and  that  this  could  not  be  accom- 
plished by  petition. 

2.  Same;  power  of  court  to  vacate  interlocutory  decree. — The  decree 
allowing  the  petitioning  bondholders  to  come  in,  and  participate  in  the 
undistributed  residuum  of  the  fund  was  interlocutory,  and  could  be  sub- 
sequently altered,  modified  or  vacated ;  and  the  decree  having  been  made 
in  vacation,  without  notice  to,  and  without  the  consent  of  parties  in  ad- 
verse interest,  and  being  improper  in  itself,  the  court,  in  subsequent!}' 
vacating  it,  did  not  err,  but  only  di<l  what  should  have  been  done,  with 
or  without  motion  therefor. 

3.  Attorney-at-Jaw ;  power  of  court  to  compel  payment  of  money  into 
court. — "When  a  practicing  attorney  receives, as  such,  money  or  any  thing 
else  of  value,  by  virtue  of  an  order  of  court,  made  in  a  case  in  which  he 
is  counsel,  and  before  he  has  turned  the  same  over  to  his  client,  it  is 
ascertained  and  decreed  that  the  order  has  been  unadvisedly  and  erro- 
neously granted,  it  is  in  the  power  of  the  court  to  order  its  restoration  to 
its  former  custody,  and  to  enforce  obedience  to  such  order;  and,  in  such 
case,  the  presumed  presence  of  the  attorney  in  court  renders  it  unneces- 
sary to  show  actual  notice  prior  to  the  primary  order  of  restoration. 

4.  Same. — If,  however,  compulsory  measures  are  invoked  against  the 
attorney,  there  should  be  notice,  and  an  opportunity  to  show  cause 
should  be  allowed  him. 

Appeal  from  Lee  Chancery  Court. 
Heard  before  Hon.  N.  S.  Graham. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Watts  (fe  Son,  J.  M.  Chilton,  H.  C.  Lindsey,  G.  W.Hooper 
and  W.  P.  PiNCKARD,  for  appellants. 


Barnes  &  Son  and  Geo.  F.  Moore,  contra. 
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STONE,  J. — No  question  is  raised  in  this  case,  as  to  the 
regularity  of  the  sale  of  the  Savannah  and  Memphis  railroad, 
sold  under  decree  of  the  chancery  court.  The  entire  contest 
is  as  to  the  distribution  of  the  proceeds.  The  transcript  be- 
fore us  begins  with  the  decree  of  the  chancellor,  ordering  a  sale 
of  the  property,  which  was  rendered  March  31st,  1880.  That 
decree  shows  on  its  face  that  there  had  been  a  reference  to  the 
regi8ter,to  ascertain  and  report  who  were  the  creditors,  and  the 
amount  of  their  several  claims.  There  were  two  classes  of 
creditors  ;  one  having  a  first,  and  the  other,  a  second  lien.  Of 
the  first  class  he  reported  certain  creditors,  the  aggregate 
amount  of  whose  claims  was  $204,902.  These  were  to  be  tlrst 
paid.  No  question  is  raised  on  this  class,  for  they  were  paid 
in  full.  Three  creditors  held  all  the  claims  falling  within  this 
class. 

Of  the  second  class,  three  claims  were  proved  before  the 
register,  and  he  reported  in  their  favor,  as  follows: 

Claim  of  Palmer,  Sibley,  Hadden,  Young    and 

Tompkins $  2,734,888.20; 

J.  J.  Norton 3,341.75; 

Thomas  Allen 42,774.40. 

The  report  of  the  register  was  coniirmed  by  the  chancellor ; 
and,  in  the  decree  of  sale,  among  other  things,  after  directing 
the  payment  of  the  expenses  and  the  preferred  claims,  the 
chancellor  ordered  and  decreed  "that  if  after  making  said  or- 
dered payments  [those  to  the  first  lien  creditors],  there  remain 
still  a  surplus  of  proceeds  of  sale,  then  the  said  register  shall 
pay  the  same  out  upon  the  amounts  ascertained  and  found  to 
be  due  on  account  of  the  seven  per  cent,  bonds  of  said  company 
[the  second  class]  to  the  parties  entitled  thereto,  or  their 
solicitors  of  record,  ratably  and  equally,  till  the  said  fund  is 
exhausted,"  etc. 

The  register  made  sale  of  the  property,  June  7th,  1880,  re- 
ported the  sale  on  the  8th,  and  on  the  12th  the  sale  was  con- 
firmed. The  property  yielded  a  considerable  surplus  above 
what  was  required  to  pay  the  first  lien  creditors.  The  court 
was  in  session  at  each  of  these  dates. 

On  the  7th  day  of  June,  1880,  the  court,  reciting  that  cer- 
tain parties  had  filed  their  petitions,  praying  that  they  be 
allowed  to  file  their  said  bonds  and  couputis  in  this  court,  and 
that  they  be  allowed  to  share  in  the  distribution  of  the  pro- 
ceeds of  sale  heretofore  ordered  in  said  cause,  and  in  all  funds 
that  may  be  therein  distributed  by  this  court,  on  equal  terms 
with,  and  in  like  manner  as  the  other  holders  of  the  bonds  of 
said  company  of  like  kind,"  proceeded  to  act  on  said  petitions, 
and,  without  a  reference  to  the  register,ascertained  and  decreed 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  7& 

fPinkard  et  al.  v.  Allen's  Adm'r  et  al.] 

that  there  were  due  from  the  said  raih'oad  company  debts  of 

the  second  class: 

To  Youncr,  Pahner  and  Sibley §  148,932.05; 

"  C.  S.  Parnell '. 2,866.67; 

"  J.  J.  Lancaster 2,366.40; 

"  A.  N.  Lightfoot 668.35; 

"  E.  R.  Hampton 668.35; 

"  Forney  Renfro 603.85; 

"  J.  E.  Andrews 603.85. 

The  court  thereupon  "ordered  that  each  of  said  petitioners 
should  equally,  ratably,  and  in  like  manner  with  other  like 
bondholders,  participate  in  the  distribution  of  any  fund  that 
may  arise  for  distribution  in  said  cause,  as  if  they  had  origi- 
nally proved  their  claims  before  the  master."  It  will  be  ob- 
served that  this  decretal  order  was  made  on  the  very  day  on 
which  the  sale  took  place,  and,  of  course,  before  any  money 
was  realized  for  distribution.  The  language  of  this  order  fur- 
nishes additional,  strong  confirmation  of  the  correctness  of  our 
inference,  that  before  the  decree  of  sale,  there  had  been  a  ref- 
erence to  ascertain  and  report  the  debts  of  the  said  railroad 
company  of  the  several  classes,  and  to  whom  they  were  due. 
Three  several  petitions  were  subsequently  tiled  by  alleged 
creditors,  praying  that  they  be  allowed  to  come  in  and  prove 
their  claims  of  the  second  class,  and  share  with  the  other  cred- 
itors in  the  distribution.  The  Enterprise  Savings  Bank  of 
Cairo,  Illinois,  filed  its  petition  September  30th,  1880;  J.  C. 
Maben  filed  his  petition  February  11th,  1881;  Bonner  &  Co. 
filed  their  petition  February  11th,  1881.  After  the  tiling  of 
the  first  of  said  petitions,  the  chancellor,  at  chambers,  on  the 
26th  of  October,  1880,  made  the  following  order,  which  was 
received  and  filed  by  tlie  register  on  the  next  day : 

"  It  is  ordered  that  the  register  retain  in  his  hands,  after 
paying  all  preferred  claims  and  costs  allowed,  as  heretofore 
decreed  in  this  cause,  an  amount  sufficient  to  pay  the  claims 
above  mentioned  jyro  rata  with  the  like  claim  or  claims  of  the 
same  class,  pending  or  allowed  by  the  court  in  this  case ;  and 
this  order  to  be  of  force,  until  the  further  order  and  direction 
of  the  court  in  the  premises." 

At  the  March  term,  1881,  said  petitions  were  submitted  to 
the  chancellor,  with  certain  proofs,  for  decree  thereon.  He 
held  them  up  for  decree  in  vacation ;  and  on  the  14th  June, 
1881,  he  rendered  his  decree,  which  was  filed  by  the  register 
on  the  17th.  This  was  in  vacation.  The  decree  declared  that 
the  petitioners  be  allowed  to  prove  their  claims,  as  creditors  of 
the  defendant  corporation.  It  was  referred  to  the  register  to 
ascertain  and  report  to  the  next  term  of  the  court  "  the  amount 
of  principal  and  interest  due  on  the  respective  claims  named 
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and  referred  to  in  said  petitions,  after  having  given  the  usual 
notice  to  the  parties  interested,  of  the  time  and  place  of  doing 
so."  The  register  executed  the  reference  and  made  his  report 
June  29th,  1881,  in  which  he  reported  there  was  due  to  J.  C. 
Maben  $4,386 ;  to  the  Enterprise  Savings  Bank  $16,082,  and 
to  G.  T.  Bonner  &  Co.  $3,655.  On  June  30,  1881,  the  chan- 
cellor, at  chambers,  acted  on  said  report,  and  made  his  decree. 
In  the  decree  it  is  recited  "  that  the  parties  interested  in  said 
motion  have  had  notice  of  this  motion,  or  waive  further  notice, 
and  consent  and  agree  in  writing  that  there  may  be  a  distribu- 
tion of  tlie  funds  in  the  hands  of  the  register,"  proceeds  of  the 
sale  of  the  railroad  property.  Tiie  decree  then  confirmed  the 
report  of  the  register,  and  "  further  ordered  and  decreed  that 
the  said  register  proceed  without  delay  to  distribute  the  fund 
remaining  in  his  hands  growing  out  of  the  sale  of  the  Savan- 
nah and  Memphis  Railroad  Company,  ratably  between  said 
moveants  above  named  and  set  forth  [the  petitioning  creditors], 
upon  the  basis  of,  and  as  shown  by  said  report  hereby  con- 
firmed." On  this  order,  there  was  paid  by  the  register  to  the 
solicitor  of  J.  C.  Maben,  G.  T.  Barnes  &  Co.,  and  Enterprise 
Savings  Bank — the  petitioning  creditors — the  sum  of  $1,862.85. 
We  suppose  this  was  done  July  1st,  1881,  as  on  that  da}'  the 
solicitor  receiving  the  money  entered  into  a  written  agreement 
with  a  solicitor  who  represented  other  adverse  interests  in  the 
cause,  that  the  money  should  be  held  on  deposit  in  bank,  until 
the  next  term  of  the  court. 

On  Thursday,  the  8th  day  of  September,  1881 — the  next 
term  of  the  chancery  court,  but  after  the  first  two  days  of  the 
term  had  expired — other  creditors  of  the  railroad,  wdiose  claims 
had  been  regularly  proved  and  allowed,  made  a  motion  in  court 
to  vacate  and  set  aside  the  decretal  order  made  at  chambers, 
June  30th,  1881,  confirming  the  register's  report  and  ordering 
distribution  to  the  petitioning  creditors,  on  the  ground,  among 
others,  that  they  had  no  notice,  and  had  not  consented  that  the 
report  should  be  acted  on  in  vacation.  This  motion  was  not 
acted  on  at  that  term,  but  was  continued  until  the  next  term. 

On  the  7th  day  of  March,  1882,  during  the  next  term, 
Thomas  Allen,  another  creditor  of  the  second  class,  who  had 
proved  his  claim  before  the  decree  of  sale  was  rendered,  and 
which  claim,  as  we  have  shown,  was  expressly  provided  for  in 
that  decree,  filed  his  petition,  setting  forth  that  he  had  no 
knowledge  or  notice  of  any  of  the  proceedings  under  said 
petitions,  and  praying  that  they  be  set  aside  and  annulled. 

Responding  to  this  petition,  as  well  as  the  petition  of  Fanny 
Renfro  and  J.  E.  Andrews,  filed  at  the  former  term,  the  chan- 
cellor, on  the  10th  day  of  March,  1882,  decreed  that  'Mt  ap- 
pearing  to  the   satisfaction  of  the  court   that  said  decree  of 
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June  30th,  1881,  was  rendered  in  vacation,  and  without  notice 
to  the  moveants,  and  witliont  the  consent  of  the  moveants,  and 
it  further  appearing  that  said  [the  soHcitor  who  had  received 
the  money],  an  attorney  and  soHcitor  of  court,  holds  the  sum 
of  eighteen  Imndred  and  sixty-two  85-10(»  dollars,  it  is  there- 
fore ordered  and  decreed  that  said  decree  made  on  the  30th 
June,  1881,  as  shown  by  said  motion  on  file  in  this  court,  be, 
and  the  same  is  hereby  vacated,  set  aside,  and  held  for  naught. 
It  is  further  ordered,  adjudged  and  decreed  that  said  [the 
attorney],  as  such  solicitor  as  aforesaid,  pay  back  into  the  reg- 
istry of  this  court  mstanter  the  said  sum  of  eighteen  hundred 
and  sixty-two  85-100  dollars,  collected  by  him  under  said 
decree  as  aforesaid,  and  which  he  holds  on  deposit  in  bank,  as 
shown  by  his  agreement  on  file  in  this  court." 

Further  explanation  is  necessary  to  a  full  understanding  of 
the  questions  raised.  When  thedeci'ee  of  June  7th,  1880,  was 
announced,  the  residuum  of  proceeds,  after  paying  the  first 
creditors  in  full,  was  sufficient  to  pay  near  twenty-seven  per 
cent,  on  all  the  claims  then  proven  and  allowed.  The  first  report 
of  distribution  by  the  register  was  made  and  tiled  March  Tth, 
1881.  There  was  then  left  in  the  register's  hands  only 
$6,705.16.  The  dates  of  the  several  disbursements  set  forth  in 
this  report  are  not  given.  The  register  was  authorized  to  pay 
as  soon  as  the  sale  was  confirmed,  June  12th,  1880.  The  order 
of  the  chancellor  to  the  register,  directing  him  to  retain  moneys 
in  his  hands,  made  in  consequence  of  the  petition  filed  by  the 
Enterprise  Savings  Bank,  M'as  made  October  26th,  1880.  We 
can  not  suppose  that  after  that  order  was  made,  the  register 
proceeded  to  pay  out  the  moneys,  in  utter  defiance  of  that 
order.  If  he  had  done  so,  we  think  the  petitioning  creditors 
would  have  brought  that  fact  to  the  knowledge  of  the  court. 
In  the  absence  of  all  showing,  or  even  avernient,  that  the  reg- 
ister-did pay  out  after  that  date,  we  infer  that  all  the  disburse- 
ments made  by  him,  shown  in  his  report  of  March  Tth,  1881, 
were  made  before  October  26th,  1880,  leaving  in  his  hands  at 
that  time  only  $6,705.16.  At  that  time,  the  following  credi- 
tors, whose  claims  had  been  proven  and  allowed,  had  not  been 
paid.  Computing  their  dividends  at  the  same  rate  the  other 
creditors  had  been  paid — near  twenty-seven  per  cent. — the  fol- 
lowing sums  remained  due  to  them  : 

Thomas  Allen $5,368.92 

J.  J.  Norton 503.84 

E.  K.  Hampton 83.89 

A.  N.  Lightfoot 83.89 

Forney  Renfro 83.89  ; 

J.  E.  Andrews 83.89. 

This  wanted  a  fraction  of  less  than  five  hundred  dollars  of  ex- 
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hausting  the  fund  left  in  the  hands  of  the  register.  Allowing 
the  petitioning  creditors  to  come  in  and  share  in  this  undis- 
tributed residuum  of  $6,705,  reduced  the  dividend  to  each  of 
the  remaining  unpaid  creditors — those  stated  above  included — 
to  a  fraction  under  seventeen  per  cent.  This  would  give  to 
each  of  them  near  forty  per  cent,  less  than  the  other  creditors 
had  received.  This  was  manifestly  nnequal,  unjust,  and  an 
error.  The  only  way  by  which  the  petitioning  creditors  could 
have  been  brought  in,  and  enabled  to  share  in  the  fund,  would 
have  been  to  re-cast  the  whole  account,  and  declare  a  diminish- 
ed dividend.  This,  in  the  then  condition  of  the  case,  could  not 
be  accomplished  by  petition.  It  would  have  required  that  each 
creditor  of  the  second  class,  who  had  been  settled  M'ith,  should 
refund  to  the  register  ^/'o  ra^a.  Any  thing  less  than  this  would 
have  been  a  distribution  of  the  fund  unequally  between  credi- 
tors of  one  and  the  same  class,  and  of  equal  merit. 

The  record  in  this  case  entirely  fails  to  show  any  notice  to, 
or  appearance  by  Thomas  Allen,  Forney  Renfro  and  J.  E.  An- 
drews, or  any  consent  that  any  proceedings  should  be  had  under 
the  petitions. 

It  is  urged  for  appellants  that  the  chancellor  was  without  au- 
thority to  set  aside  and  vacate  the  order  of  June  30th,  1S81, 
because  no  application  was  made  therefor  within  the  first  two 
days  of  the  next  succeeding  term.  Such  is  the  rule  when  the 
decree  is  final.— Rule  80,  Chancery  Practice;  Ex  parte  Creswell,, 
60  Ala.  378.  It  is  different,  however,  when  the  decree  is  only 
interlocutory.  In  general,  such  decrees  or  order  may  be  subse- 
(juenth',  even  on  final  hearing,  altered,  modified,  or  vacated.— 2 
Dan.  Ch.  Pr.  (5  Ed.)  1371  and  note  1  ;  McLane  v.  Spence^  11 
Ala,  172.  The  decree  of  June  30th,  1881,  was  interlocutory. 
It  is  manifest  that  that  order  was  unadvisedly  passed,  first,  be- 
cause several  of  the  creditors  in  adverse  interest,  Thomas  Allen 
among  them,  had  no  notice  of  the  pendency  of  the  proceedings  ; 
second,  because  it  was  granted  in  vacation,  without  the  consent 
of  several  of  the  parties  in  adverse  interest ;  and  third,  because 
in  the  then  condition  of  the  suit,  the  order  was  improper  in  it- 
self, unless  made  on  full  consent.  The  chancellor,  in  vacating 
it,  did  not  err,  but  did  only  what  he  should  have  done,  with  or 
without  motion  therefor. 

The  remaining  argument  urged  for  a  revei'sal  questions  the 
power  of  the  court  to  order  the  solicitor  to  return  the  mone}' 
to  the  registry  of  the  court.  If,  before  proceedings  were  com- 
menced to  vacate  the  order  of  June  30th,  1881,  the  solicitor 
had  paid  the  money  over  to  his  clients,  there  is  no  question 
that  he  would  have  stood  exonerated.  It  is  not,  however,  de- 
nied, that  the  money  is  still  under  his  control.  That  being  the 
case,  it  is  unnecessary  to  scrutinize  the  terms  of  the  agreement 
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he  made  with  opposing  counsel,  as  to  the  custody  of  the  money. 
He  has  money  in  his  liands  whicli  ex  H'/juo  et  Vcmo  belongs  to 
another,  and  he  lias  no  right  to  retain  it.  No  payment  or  use 
he  could  now  make  of  it,  other  than  a  restoration  to  its  right- 
ful custody,  would  relieve  him  of  liability  to  account  for  it,  in 
an  appropriate  suit.  Were  he  and  the  money  so  far  within  the 
chancellor's  jurisdiction,  that  he  could  be  rightfully  ordered 
to  return  the  money  ? 

Attorneys  and  counsellors  at  law  are  not  officers,  in  the  tech- 
nical, legal  sense.  They  are  not  elected  or  appointed,  as  public 
officers  are,  and  they  are  charged  with  no  public  duties.  Stat- 
utes, civil  or  criminal,  made  for  the  government  of  officers,  do 
not,  without  more,,  embrace  them.  Still,  they  are  part  and 
parcel  of  the  judicial  administration  of  the  laws  of  the  com- 
monwealth. They  arc  instrumentalities — necessary  instrumen- 
talities-in  all  judicial  contentions.  They  receive  their  au- 
thority to  represent  the  interests  of  others,  not  as  a  common  or 
natural  right,  but  in  consideration  of  their  ascertained  legal 
learning,  and  good  moral  character.  They  thus  become  a  part 
of  the  court's  machinery  ;  and,  although  not  technically  public 
officers,  they  are  quasi  officers.  They  are  called  officers  of  the 
court ;  that  is,  they  are  instrumentalities,  to  aid  the  court  in 
administering  the  law.  So  much  are  they  regarded  as  part  of 
the  machinery  of  the  court,  that,  having  business  before  the 
court,  they  are  presumed  to  be  present  whenever  the  court  is 
in  session.  We  hold  it  to  be  clear,  both  in  reason  and  authority, 
that  when  a  practicing  attorney  receives,  as  such,  moneys,  or 
any  thing  else  of  value,  in  virtue  of  an  order  of  court  made  in  a 
cause  in  which  he  is  counsel,  and  before  he  has  turned  the  same 
over  to  his  client,  it  is  ascertained  and  decreed  that  the  order 
had  been  unadvisedly  and  erroneously  granted,  it  is  in  the 
power  of  the  court  to  order  its  restoration  to  its  former  custo- 
dy, and  to  enforce  obedience  to  such  order.  And  the  presum- 
ed presence  of  the  attorney  in  court  renders  it  unnecessary  to 
show  actual  notice,  prior  to  the  primary  order  of  restoration. 
Of  course,  if  compulsory  measures  are  invoked,  there  should  be 
notice,  and  an  opportunity  to  show  cause  should  be  allowed  the 
attorney. —  WilmeyxUngs  v.  Foicler,  55  N.  Y.  641  ;  1  Wait's 
Ac.  and  Del  455  ;  Ex  2)o.rte  Garland^  4  Wall.  333  ;  Weeks' 
Att'y  at  Law,  pp.  65,  175,  ISO ;  In  re  Dorsey,  7  Por.  294,  365, 
373,'  393. 

The  decree  of  the  chancellor  is  affirmed. 
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Brady  v.  Huff. 

Statutory  Heal  Action  in  the  Nature  of  Ejectment. 

1.  Tenants  in  common  ;  adverse  possession. — The  seizin  and  possession 
of  a  tenant  in  common  constitute  the  seizin  and  possession  of  his  co- 
tenants;  and  an  uninterrupted  exclusive  possession  by  him  is  not  usu- 
ally deemed  adverse,  unless  accompanied  by  circumstances  indicating 
an  expulsion  or  ouster  of  his  co-tenants.  • 

2.  Cancellation  of  deed  to  land ;  effect  of. — The  mere  cancellation  of  a 
deed  to  land,  without  a  reconveyance,  does  not  operate  to  reinvest  the 
grantor  with  the  legal  title. 

3.  Tenants  in  common  ;  adverse  possession. — A  public  repudiation  by 
a  tenant  in  common  of  his  co-tenant's  title,  and  a  hostile  claim  of  exclu- 
sive ownership  in  himself,  operate  at  once  to  set  in  motion  the  statute  of 
limitations  against  the  co-tenant. 

4.  Possession  of  part  of  tract  of  land  under  color  of  title  ;  effect  of. 
Where  one  in  possession  of  land  holds  under  color  of  title,  and  there  is 
no  antagonistic  possession,  the  actual  possession  of  a  part  of  the  prem- 
ises will  be  regarded  as  constructive  possession  of  the  whole  according  to 
the  boundaries  contained  in  the  deed  or  other  muniment  of  title. 

5.  Forcible  entry  and  detainer  ;  effect  of  jadijnient  on  prior  actual  pos- 
session.— An  action  of  forcible  entry  and  detainer  is  strictly  jwssessory, 
and  can  onlv  be  sustained  bj'  proof  of  prior  aciaal  possession,  mere  con- 
structive possession  being  insufficient  to  support  it ;  and  hence,  a  judg- 
ment in  such  action  in  favor  of  the  plaintiff  is,  as  to  the  fact  of  prior  ac- 
tual possession,  res  adjadicatn ,  in  a  statutory  real  action  in  the  nature  of 
ejectment,  brought  by  the  defendant  against  the  plaintiff  in  the  judg- 
ment, or  against  a  purchaser  from  him,  for  a  rec^overy  of  the  possession 
of  the  premises. 

Appeal  from  Perrj  Circuit  Court. 

Tried  before  Hon.  Edmund  W.  Pettus,  acting  as  Special 
Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Wm.  M.  Brooks,  for  appellant. 

Jno.  F.  &  E.  M.  Vaky,  contra. 

SOMERVILLE,  J.— The  action  is  one  in  the  nature  of 
ejectment,  under  the  statute,  for  a  tract  of  land  containing 
about  four  hundred  acres,  thirty  acres  of  which  were  arable 
and  enclosed  by  fence,  and  the  remainder  unenclosed  wood- 
land. The  plaintitf  and  the  defendant  each  claim  title  from 
the  same  source  by  conveyances  from  one  William  Huntington, 
the  original  owner. 

The  plaintiff,  BraiJy,  exhibited    the  following  chain  of  title: 
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(1)  A  deed  of  trust  from  William  Huntington,  dated  April  4, 
1840,  conveying  the  land  to  one  Hodge,  as  trustee,  to  secure  a 
debt  due  one  Samuel  Ilildeburn,  of  Philadelphia.  (2)  A  deed 
from  Hodge,  as  trustee,  executed  under  the  power  conferred 
by  the  trust-deed,  dated  May  4,  1844,  conveying  the  land  to 
Hildeburn,  the  beneficiary  and  creditor.  (3)  A  deed  from  Mrs. 
Elizabeth  Hildeburn,  the  executrix  of  Samuel  Hildeburn,  to 
the  plaintiff,  Brady,  dated  November  29,  1859,  which  was  in- 
troduced in  connection  with  what  was  claimed  to  be  a  probated 
copy  of  Hildeburn's  last  will  and  testament. 

The  title  of  the  defendant  Pluff,  on  the  contrary,  was  sup- 
ported by  the  following  evidence  :  (1)  A  deed  from  William 
Huntington,  the  original  owner,  dated  November  9.  18J8 — 
prior,  as  will  be  noticed,  in  point  of  time  to  plaintiff's  deed 
from  the  same  source.  This  deed  purports  to  be  for  a  valuable 
consideration,  and  conveys  the  land  in  controversy  to  Thomas 
G.  Wallace  and  John  Huntington.  It  was  never  recorded,  but 
it  is  shown  that  very  soon  after  its  delivery,  Wallace,  one  of  the 
vendees,  went  into  possession  of  the  lands,  under  the  deed,  and 
cultivated  the  enclosed  portion,  through  himself  and  his  ten- 
ants, until  the  year  1860.  (2)  He  further  exhibited  two  judg- 
ments in  his  favor  for  forcible  entry  and  detainer,  brought  in 
a  justice's  court  for  the  possession  of  the  lands,  and  taken  by 
appeal  to  the  circuit  court  of  Perry  count}- — the  one  recovered 
in  the  year  1863,  and  the  other  in  1867.  (3)  A  written  en- 
dorsement of  John  Huntington,  the  co- vendee  of  Wallace,  made 
upon  the  original  deed  fn^m  William  Huntington,  declaring 
the  deed  of  purchase,  as  to  himself,  rescinded  and  cancelled. 
In  this  connection  it  was  shown  that  Wallace  had  made  an  open 
announcement  of  his  adverse  claim  of  exclusive  ownership  to 
the  lands  by  public  notice  given  at  the  sale  made  by  Hodge  to 
Hildeburn  in  May,  1844 ;  and  that,  being  at  that  time  in  pos- 
session, he  remained  so  until  September,  1872,  when  he  sold 
to  the  defendant,  except  for  the  period  of  time  when  he  was 
unlawfully  ousted  by  the  forcible  entry  and  detainer  of  Brady. 
(4)  The  defendant.  Huff,  further  introduced  a  deed  from  Wal- 
lace to  himself,  dated  in  September,  1872,  under  which  he  con- 
tinued to  hold  until  the  commencement  of  the  present  suit  in 
June,  1881. 

There  was  some  evidence  in  the  cause  which  tended  to  show, 
perhaps,  that  the  deed  of  November,  1838,  from  William 
Huntington  to  Wallace  and  John  Huntington  was  fraudulent 
as  to  the  then  existing  creditors  of  the  grantor.  Evidence  was 
also  offered  of  some  admissions  on  the  part  of  Wallace,  made 
as  late  as  the  year  1858  or  1859,  that  he  was  owner  of  only  a 
part  of  the  land,  and  not  of  the  whole. 

The  court  charged  the  jury,  at  the  request  of  the  defendant's 
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counsel,  that  if  they  believed  tlie  evidence  they  must,  under  the 
foregoing  state  of  facts,  find  for  the  defendant. 

We  are  of  opinion  that  there  was  no  error  in  this  charge. 
The  action  of  the  plaintiff  was  barred  by  lapse  of  time,  and 
this  afforded  a  complete  defense,  irrespective  of  other  matters 
urged  in  defense,  needless  to  be  discussed. 

It  is  true,  as  insisted  by  appellant's  counsel,  that  when  Wal- 
lace went  into  possession  of  the  lands  under  the  deed  of  No- 
vember, 1838,  executed  by  William  Huntington  to  John  Hunt- 
ington and  himself,  he  did  so  in  the  capacity  of  a  co-tenant,  and 
his  occupancy  was  presumptively  friendly  and  not  adverse  to 
the  title  of  John  Huntington.  This  is  upon  the  familiar  prin- 
ciple that  the  seizin  and  possession  of  one  tenant  in  common  is 
the  seizin  and  possession  of  the  other  or  others,  and  an  unin- 
terrupted exclusive  possession  by  one  is  not  usually  deemed  ad- 
verse, unless  accompanied  by  circumstances  indicating  an  ex- 
pulsion, or  ouster  of  the  other. — Angell  on  Lim.  p.  426,  §419; 
Ahercromhie  v.  Baldwin^  15  Ala.  363. 

Tiie  facts,  however,  show  very  clearly  such  an  unequivocal 
assertion  of  hostile  and  exclusive  ownership  on  the  part  of 
Wallace  as  amounted  to  an  ouster  of  the  only  person  who  could 
justly  claim  to  be  his  co-tenant.  John  Huntington,  as  we  have 
said,  was  never  personally  in  actual  possession  of  these  lands. 
He  is  shown  to  have  rescinded  his  purchase  and  abandoned  his 
claim  of  interest  in  them  as  early  as  1840,  which  was  four  years 
before  Hildeburn  purchased  from  Hodge  at  the  trust  sale.  It 
is  obvious  that  the  mere  cancellation  of  the  deed,  without  a  re- 
conveyance, did  not  operate  to  reinvest  William  Huntington 
with  the  legal  title  to  the  lands.  The  most  it  could  do  was  to 
give  him  a  mere  equity  to  the  undivided  half  interest  of  John 
Huntington. — Smith  v.  Cockrell,  QQ  Ala.  64.  It  is  claimed 
that  this  half  interest,  at  least,  passed  to  Hildeburn  by  purchase 
at  the  sale  made  by  Hodge  in  1844.  Let  us  concede  this  to  be 
true.  The  claim  of  title  made  by  Wallace  at  this  sale  was  un- 
ecjuivocally  adverse  in  its  character,  and  was  brought  home  to 
the  knowledge  of  the  purchaser.  It  was  a  public  repudiation 
of  the  alleged  co-tenant's  title,  by  a  hostile  claim  of  exclusive 
ownership  in  himself.  It  operated  at  once  to  set  in  motion  the 
running  of  the  statute  of  limitations  against  Hildeburn,  who, 
having  purchased  at  the  sale,  was  chargeable  with  notice  of  the 
adverse  claim.  The  statute  began  to  run  against  Hildeburn, 
therefore,  in  whatever  capacity  he  claimed,  whether  as  co-tenant, 
claiming  an  undivided  half  interest,  or  as  purchaser  claiming 
the  whole. 

This  adverse  possession  of  Wallace,  thus  inaugurated  in  the 
year  1844,  is  shown  to  have  continued  uninterrupted  until  the 
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year  I860,  a  period  of  about  sixteen  jears.  There  is  no  proof 
tliat  during  this  time  the  continuity  of  his  possession  was 
broken,  or  the  exchisive  character  of  his  claim  repudiated,  ex- 
cept by  a  casual  admission  verbally  made  as  late  as  the  year 
1859 — long  after  the  bar  of  the  statute  must  be  presumed  to 
have  been  complete. 

It  is  not  denied  that,  in  ordinary  cases,  where  one  in  pos- 
session of  lands  holds  under  color  of  title,  and  there  is  no  an- 
tagonistic possession,  the  actual  possession  of  a  jt^ar^  of  the 
premises  will  be  regarded  constructively  as  a  possession  of  the 
whole,  to  the  extent  of  the  boundaries  described  in  the  deed, 
or  other  written  muniment  of  title.  Such  is  unquestionably 
the  establisiied  rule. — Farley  v.  Smithy  39  Ala.  38 ;  Trial  of 
Titles  to  Land  (Sedg.  &  Wait),  §§  763,  769.  Under  its  influ- 
ence, unless  there  be  some  principle  making  the  present  case 
an  exception,  the  actual  possession  of  the  thirty  acres  of  en- 
closed land  by  Wallace,  under  the  deed  from  William  Hunt- 
ington, would  be  constructively  extended  so  as  to  include  the 
whole  tract,  commensurate  with  its  described  boundaries. 

But  it  is  insisted  that  good  faith  is  a  necessary  ingredient 
in  constructive  possession,  although  it  may  not  be  requisite  in 
actual  possession,  and,  therefore,  as  the  deed  under  which 
Wallace  claimed  may  have  been  fraudulent,  the  element  of 
bona  fides  was  wanting,  and  for  this  reason  his  possession 
should  be  confined  to  a  possessio  pedis^  limited  to  the  thirty 
acres  of  enclosed  land,  and  could  not  be  extended  further  by 
construction. — Trial  of  Title  to  Land  (Sedg.  &  W.),  §  775,  and 
cases  cited.  Admitting  this  view  of  the  law  to  be  correct,  it 
can  avail  the  plaintiff  nothing  in  this  action,  because  the  whole 
question  of  Wallace's  possession  was  settled  adversely  to  the 
plaintiff  in  the  two  actions  of  forcible  entry  and  detainer 
brought  by  him  against  Brady,  the  plaintiff,  in  the  years  1S63 
and  1867.  Actions  of  this  class  are  strictly  possessory  and  can 
be  sustained  only  by  proof  of  prior  actual  possession  ;  mere 
constructive  possession  being  insufficient  to  support  them. 
Houston  V.  Far7ns,  71  Ala.  570 ;  2  Brick.  Dig.  §  35.  The  fact 
of  Wallace's  actual  possession  of  the  entire  tract  of  land  in  con- 
troversy, must  l)e  regarded  as  res  adjudicata  as  to  Brady,  It 
was  a  point  necessarily  involved,  and  one  which  must  have 
been  actually  decided  in  these  possessory  actions,  as  a  finding 
upon  it  was  necessary  to  uphold  the  two  judgments,  which 
were  adverse  to  Brady  and  in  favor  of  Wallace. — Norxoood  v. 
Kirhy,  70  Ala.  397  ;  McCalley  v.  Robinson,  70  Ala.  432 ; 
McDonald  v.  Mobile  Life  Ins.  Co.,  65  Ala.  358  ;  Trial  of  Title 
to  Land  (Sedgw.  &  W.),  §  94. 

And  it  is  manifest  that  the  estoppel  created  by  these  judg- 
ments, and  the  finding  of  facts  on  which  they  are  based,  will 
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operate  in  favor  of  the  defendant,  Huff,  as  effectually  as  for 
Wallace,  because  there  is  an  immediate  privity  of  title  or  es- 
tate between  them.  It  is  well  settled  tha.t  j?rivies,  whether  in 
estate,  blood,  or  by  operation  of  law,  are  as  f ullj  concluded  bj 
judgments  as  parties  are. —  Crow  v.  Hudson,  21  Ala.  560; 
McLelland  v.  Bidgeway,  12  Ala.  482. 

This  view  of  the  case  is  sufficient  to  justify  the  charge  of 
the  court  without  more.  The  plaintiff's  right  of  action  was 
barred  by  the  statute  of  limitations  of  ten  years,  prior  to  any 
declarations  by  defendant  tending  to  relinquish  or  modify  the 
hostile  character  of  his  previous  adverse  possession. 

We  could  probably  reach  the  same  conclusion  by  a  different 
process  of  reasoning.  The  entry  of  Brady  upon  the  lands, 
under  his  deed  of  purchase  from  Mr.  Ilildeburn,  bearing  date 
in  November,  1859,  would  not,  we  are  strongly  inclined  to 
think,  interrupt  the  continuity  of  Wallace's  adverse  possession. 
The  possession  thus  acquired  was  wrongful  in  its  incipiency, 
and  was  so  adjudged  to  be  in  the  actions  of  forcible  entry  and 
detainer.  The  intruder  was  adjudged  to  be  a  trespasser,  and, 
in  as  much  as  these  actions  were  instituted  within  the  period 
of  time  authorized  by  the  statute,  and  were  prosecuted  to  a 
successful  termination,  it  would  seem  that  the  wrongdoer 
ought  not  to  be  permitted  to  invoke  his  wrongful  act,  done  in 
violation  of  law,  to  stop  the  running  of  the  statute  of  limitations. 
Turnley  v.  Ilanna,  67  Ala.  101.  The  interruptions  of  a  tres- 
passer will  not  generally  break  the  continuity  of  an  adverse 
possession,  if  promptly  and  effectually  litigated. — Ladd  v. 
Duhroca,  61  Ala.  25  ;  Bell  v.  Denson,  56  Ala.  444;  Farmer 
V.  Eslava,  11  Ala.  1028 ;  Angell  on  Lim.  ^  413,  p.  418,  note  2. 
The  statute  allows  three  years  within  which  such  rights  inay 
be  redressed,  and  delay  occasioned  by  procrastinating  continu- 
ances can  avail  nothing,  if  the  plaintiff  is  ultimately  successful 
in  his  action. — Code,  1876,  ^  3705.  It  is  unnecessary,  how- 
ever, for  us  to  decide  this  point,  and  we  refrain  from  doing  so. 
It  is  obvious  that,  under  the  influences  of  the  principle,  mak- 
ing due  allowance  for  the  suspension  of  the  statute  of  limita- 
tions during  the  period  of  the  war  between  the  States, 
extending  from  1861  to  1865,  the  bar  of  the  statute  would  be 
complete  by  virtue  of  Wallace's  and  Huff's  adverse  possession 
extending  from  1860  to  the  year  1881,  when  the  present  action 
was  commenced.  We  rest  our  decision,  however,  upon  the 
first  point,  and  are  satisfied  that  the  charge  of  the  court,  and 
the  consequent  finding  of  the  jury  were  free  from  error. 

The  judgment  is  accordingly  affirmed. 
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Mathews  v.  Mobile  Mutual  Insurance 
Company. 

Bill  in  Equity  by  Creditor  to  have  Conveyance  of  Land  set 
aside  as  Fraudtdent. 

1.  Writs  of  fieri  facias  from  probate  court;  lien  of  equal  to  that  of  those 
issued  by  other  courts. — The  lien  of  writ-s  of  fieri  facias  issued  from  the 
probate  court  is  equal  to,  and  not  difTerent  from  that  of  those  issued  by 
comuion-law  courts. 

2.  Lien  of  execution ;  extent  of. — The  lien  of  an  execution  operates 
upon  and  binds,  not  only  the  property  subject  to  its  mandate,  which  is 
in  the  possession  of  the  defendant,  or  the  title  to  which  stands  in  his 
name,  but  also  property,  with  the  title  to  which  he  has  parted  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  creditors,  unless  it 
has  been  conveyed  by  the  grantee  having  possession  to  a  bona  fide  pur- 
cha.«er  for  a  valuable  consideration,  and  without  notice. 

3.  Same ;  when  not  lost. — The  lien  of  an  execution,  so  long  as  it  is 
kept  alive,  can  not  be  defeated  or  impaired  by  the  activity  of  creditors 
acquiring  a  junior  lien  ;  nor  is  it  lost  by  mere  passiveness,  by  mere  neg- 
lect to  force  a  levy  and  sale  ;  but  there  must  be  culpable  laches  or  fraud 
on  the  part  of  the  creditor  to  work  its  loss. 

4.  Fraudulent  conveyances  ;  intervention  of  court  of  efpiity  in  aid  of 
creditors. — At  common  law,  independent  of  statute,,  a  court  of  equity 
would  intervene  in  aid  of  a  creditor  who  had  obtained  judgment  and 
execution  at  law,  to  remove  fraudulent  transfers  or  conveyances  of  prop- 
erty upon  which  the  judgment  or  execution  operated  alien  ;  and  also,  on 
a  return  of  execution  "  no  property  found,"  to  reach  and  subject  assets 
not  subject  to  execution  at  law. 

5.  Same;  effect  of  filing  of  bill  on  priority  of  liens. — Where  the  pur- 
pose of  the  suit  is  to  reach  eijuitable  assets,  the  filing  of  the  bill,  being 
m  the  nature  of  an  equitable  levy,  creates  a  lien  on  the  assets  sought  to 
be  subjected,  which  is  prior  to,  and  prevails  against  the  demands  of 
creditors  subsequently  coming  in,  though  they  are  senior  judgment 
creditors,  and,  at  law,  may  have  a  priority  of  right  to  satisfaction  froni 
legal  assets ;  but  where  the  aid  of  the  court  is  sought  to  subject  property 
on  which  there  is  an  execution  lien,  the  filing  of  the  bill,  not  being  the 
creation  of  a  new  or  other  lien,  but,  like  a  levy,  merely  individualizing 
and  rendering  the  general  lien  of  the  execution  specific  as  to  the  particu- 
lar property  sought  to  be  subjected,  does  not  disturb  the  priority  of  liens 
theretofore  existing  on  the  property. 

6.  Same  ;  filinij  bill  does  not  displace  lien  of  judgment  creditor  under 
execution. — A  simple  contraiit  creditor,  proceeding  under  the  statute  in  a 
court  of  equity  tp  have  vacated  and  set  aside  fraudulent  conveyances  or 
transfers  of  i)roperty  subject  to  execution  at  law,  does  not  thereby 
accjuire  a  preference  over  a  judgment  creditor  who  has  a  i)rior  lien  under 
an  execution  dulv  issued,  and  in  the  hands  of  the  sheriff  at  the  time  of 
the  filing  of  the  bill. 

7.  Court  of  equity,  dealing  with  legal  rights,  follows  rules  of  law. — A 
court  of  equity,  in  dealing  with  legal  rights,  adopts  and  follows  the  rules 
of  law,  in  all  ca.ses  to  which  those  rules  are  ai)plicable;  and  whenever 
there  is  a  direct  rule  of  law  governing  the  case  in  all  its  circumstances. 
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the  court  is  as  much  bound  by  it  as  would  be  a  court  of  law,  if  the  con- 
troversy was  there  pending. 

Appeal  from  Wilcox  Chancery  Court. 

Heard  before  Hon.  X.  S.  Graham. 

This  was  a  bill  in  equity,  exhibited,  on  7th  February,  1880, 
by  the  Mobile  Mutual  Insurance  Company,  a  body  corporate, 
and  a  simple  contract  creditor  of  William  T.  Mathews,  sr., 
against  the  said  Mathews  and  others,  for  the  purpose  of  hav- 
ing vacated  and  set  aside,  as  fraudulent  and  void,  a  conveyance 
of  land,  executed  by  the  said  Mathews  to  his  son,  William  T. 
Mathews,  jr.,  in  trust  for  the  grantor's  wife,  on  10th  Decem- 
ber, 1875,  and  other  conveyances  of  the  same  land,  subsequently 
executed  ;  and  of  subjecting  the  land  conveyed  to  the  pay- 
ment of  complainant's  demand.  To  the  bill  as  amended  Josiah 
Robbing,  individually  and  as  guardian  of  Jesse  S.  and  Osborne 
D.  Steele,  and  R.  H.  Dawson,  as  guardian  of  David  A.  Steele, 
were  made  parties  defendant,  as  ''claiming  or  pretending  to 
have  liens  in  favor  of  their  respective  wards"  upon  said  land. 
It  is  averred,  on  information  and  belief,  "  that  the  said  Rob- 
bins  and  Dawson  say  that,  in  1876,  decrees  were  rendered  by 
the  probate  court  of  AVilcox  county  against  the  said  Mathews, 
sr.,  on  the  final  settlement  of  his  guardianship  of  the  said 
Jesse  S.,  Osborne  D.  and  David  A.  Steele,  in  favor  of  the  said 
Dawson  and  Robbins  as  their  respective  guardians;  and  which 
decrees  remaining  unsatisfied,  they  allege  that  executions  were 
thereupon  regularly  issued  from  December  7th,  1876,  until  the 
present  time,  without  the  lapse  of  an  entire  term  ;  and  that 
said  executions  were  returned  by  the  sheriff  of  Wilcox  county 
'no  projDerty  found.'  Said  Robbins  further  claims  to  be  the 
owner  of  the  decree  in  favor  of  the  said  Dawson,  as  guardian 
of  the  said  David  A.  Steele,  a  minor,  alleging  that  he  has  paid 
up  the  same  to  said  Dawson,  as  guardian,  and  received  from 
him  a  transfer  and  assignment  thereof,  but  controlling  the  same 
in  the  name  of  the  said  Dawson."  It  is  denied  that  either  the 
said  Robbins  or  Dawson  has  "any  such  lien  as  is  claimed  by 
them,  growing  out  of  said  decrees  and  the  proceedings  had 
thereon."  It  is  also  averred  that  "  wliatever  interest  or  claim 
or  lien  the  said  judgment  creditors  may  have  acquired  by 
reason  of  the  proceedings  iiereinbefore  set  forth,  such  interest, 
claim  or  lien  is  subordinate  to  that  which  has  accrued  to  your 
orators  by  the  filing  of  this  bill,  and  the  service  of  process 
tliereunder,  before  any  action  was  taken  by  the  said  Robbins 
and  Dawson  upon  their  said  executions,  other  than  causing 
thera  to  be  issued  and  returned  unsatisfied  ;  that,  as  they  are 
advised,  said  Robbins  and  Dawson  should  have  gone  further, 
and  exhausted  their  legal  remedies  and  filed  a  bill  before 
Vol.  lxxv. 
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your  orator  ;  and  that  not  having  done  so,  their  claims  must  be 

Postponed  to  that  of  your  orator,  who,  by  superior  diligence, 
as  become  entitled  to  a  priority  of  lien  over  said  liobbins  and 
Dawson  upon  the  land  in  controversy,  and  a  priority  of  satis- 
faction out  of  the  same." 

The  defendant  Robbins  answered,  admitting  and  averring 
that  the  deeds  sought  to  be  set  aside  were  fraudulent  as  stated 
in  the  bill,  and  as  against  him,  and  further  averring  that  the 
said  William  T.  Mathews,  sr.,  who  had  been  appointed,  and 
for  years  acted  as  the  guardian  of  David  A.,  Osborne  D.  and 
Jesse  S.  Steele,  resigned  as  such  guardian,  and,  in  December, 
1876,  made  a  final  settlement  of  his  guardianships  of  said 
minors  in  the  probate  court  of  Wilcox  county ;  that  on  said 
settlement,  R.  H.  Dawson,  as  tlie  guardian  of  the  said  David 
A.  Steele,  appointed  as  the  successor  of  the  said  Mathews,  and 
the  said  Robbins,  as*  the  guardian  of  the  said  Osborne  D.  and 
Jesse  S.  Steele,  appointed  as  the  successor  of  said  Mathews, 
obtained  decrees  against  the  said  Mathews  for  large  sums  of 
money  due  to  said  minors  ;  that  the  said  Robbins,  being  a  surety 
on  the  bond  of  the  said  Mathews,  and  the  only  solvent  surety, 
and  finding  that  the  said  Mathews  would  not  pay  said  decree, 
and  that  execution  would  be  sued  out  against  him,  obtained 
from  the  said  Dawson  a  transfer  of  the  decree  in  the  latter's 
favor  as  guardian  of  David  A,  Steele,  and  said  decree  was  the 
property  of  the  said  Robbins  ;  that  on  13th  December,  1876, 
executions  were  duly  issued  on  said  decrees  and  were  continued 
to  be  issued  thereafter  up  to  and  after  the  filing  of  the  bill  in 
this  cause,  all  of  which,  except  one  issued  in  May,  1880,  and  in 
the  hands  of  the  sheriff  at  the  time  said  answer  was  filed,  were 
returned  "  no  property  found  ;"  and  that  at  the  time  of  the 
filing  of  the  bill,  executions  issued  on  said  decrees  were  in  the 
hands  of  the  sheriff.  It  is  prayed  that  the  answer  be  taken 
and  considered  as  a  cross-bill ;  that  said  conveyances  be  declared 
fraudulent  and  void,  and  the  land  conveyed  be  sold,  and  the 
proceeds  applied  first  to  the  payment  of  said  decrees.  The 
evidence  introduced  in  the  cause  tended  to  support  the  aver- 
ments of  the  answer. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  be  entered,  declaring  the  said  conveyances 
fraudulent  and  void,  and  vacating  them,  ordering  a  sale  of  the 
land,  and  from  its  proceeds,  decreeing  satisfaction  of  com- 
plainant's demand  in  priority  of  the  said  decrees  of  the 
said  probate  court  in  favor  of  the  defendant  Robbins. 

This  appeal  is  prosecuted  by  said  Robbins,  in  the  name  of  all 
the  defendants ;  and  it  is  made  the  basis  of  the  errors  here  as- 
signed. 
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R.  H.  Dawson  and  Jno.  P.  Tillman,  contra. 

BRICKELL,  C.  J. — The  court  of  probate  has  power,  equiv- 
alent to  that  of  courts  of  law,  to  enforce  satisfaction  of  its 
decrees  for  the  payment  of  money,  by  the  ordinary  writ  of 
fieri  facias.,  or  execution. — Code  of  1876,  §  711.  All  writs  of 
fieri  facias.,  issuing  from  a  court  of  record,  are  a  lien  on  the 
lands  and  personal  property  of  the  defendant,  subject  to  levy 
and  sale,  within  the  county  of  the  sheriff  to  whom  it  is 
delivered  for  execution  ;  the  lien  commencing  from  the  day 
of  delivery,  and  continuing  as  long  as  there  is  a  continuation 
of  the  writ,  and  of  its  delivery  to  the  sheriff,  without  the 
lapse  of  an  entire  term. — Code  of  1876,  §  3210.  As  to  the 
lien,  there  has  been  no  distinction,  and  there  is  no  room  for  a 
distinction,  between  writs  of  fieri  facias  issued  from  the  court 
of  probate,  and  such  writs  issued  from  courts  of  law — they 
stand  upon  an  equality. 

The  lien  of  an  execution,  by  which  is  intended  d.  fieri  facias., 
is  operative  upon,  and  binds  all  property,  real  or  personal, 
which  is  the  subject  of  levy  and  sale  in  obedience  to  its  man- 
date ;  and,  of  consequence,  it  is  sometimes  termed  a  general 
lien,  to  distinguish  it  from  liens  which  operate  only  on  specific 
or  particular  property.  And  the  lien  operates  and  binds,  not 
only  the  property  subject  to  its  mandate,  which  is  in  the  pos- 
session of  the  defendant,  or  the  title  to  which  stands  in  his 
name  ;  but  it  operates  equally  on  all  such  property,  with  the 
title  to  which  he  has  parted  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  creditors,  until  there  is  the  coming 
in  of  a  bona  fide  purchaser,  without  notice,  and  for  a  valuable 
consideration,  from  the  fraudulent  grantee  or  donee  having 
possession.  The  conveyance  or  transfer  of  the  property, 
though  it  may  be  valid  between  the  parties,  is  invalid — it  is 
void — as  to  creditors.  And  creditors  may  disregard  it  entirely, 
and  proceed  to  levy  and  sell  the  property  under  legal  process  ; 
or  they  may  proceed,  in  a  court  of  equity,  to  remove  the  con- 
veyance or  transfer  as  an  obstacle  to  the  advantageous  enforce- 
ment of  their  legal  rights.  Whichever  is  the  remedy  they 
elect  to  pursue,  it  is  but  a  remedy  for  the  enforcement  of  the 
lien  of  the  fi^ri  facias. — Freeman  on  Executions,  §§  136,  430; 
Carter  V.  Castleherry.,  5  Ala.  277;  Bargari  v.  Waring.  11  Ala. 
988.  The  lien,  so  long  as  the  creditor  keeps  it  alive  by  the 
regular  issue  and  delivery  of  executions  to  tlie  sheriff,  can  not 
be  defeated  or  impaired  by  the  activity  of  creditors  acquir- 
ing a  junior  lien  ;  nor  is  it  lost  by  mere  jwssiveness — by  mere 
neglect  to  force  a  levy  and  sale  ;  there  must  be  culpable  laches, 
Vol.  lxxv. 
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or  fraud    upon  the  part    of    the    creditor,  to  work  its  loss. 

Wood  V.  Gary,  5  Ala.  43  ;  Johnson  v.   Williams,  8  Ala.  529  ; 

Turner  v.  Lawrence,  11  Ala.  426  ;  De  Vendell  v.  Hamilton, 

27  Ala.  156. 

These  well  settled  principles  leave  no  room  for  doubt,  that 
the  executions  issuing  from  the  court  of  probate,  which  were 
in  the  hands  of  the  sheriff  when  the  bill  was  filed  by  the 
insurance  company,  for  the  subjection  of  lands,  the  legal 
title  to  which  had  resided  in  the  defendant  in  execution,  and 
which  he  had  conveyed  fraudulently,  were  a  lien,  operative 
and  binding  upon  the  lands,  and,  by  reason  of  its  seniority, 
entitled  to  prevail  over  all  conventional  liens,  and  all  liens  ac- 
quired by  legal  or  equitable  process,  which  were  junior  in  point 
of  time. 

In  the  absence  of  statutes  enlarging  its  jurisdiction,  a  court 
of  equity  did  not  intervene  for  the  assistance  of  creditors  who 
had  not  reduced  their  demands  to  judgments  at  law.  Until 
the  creditor  had  obtained  judgment  at  law,  the  justness  of  his 
demand,  and  his  right  and  relation  as  a  creditor,  were  not 
established ;  and  to  compel  payment  of  a  mere  legal  debt,  the 
court  would  not  interfere. — Lehman  v.  Meyer,  67  Ala.  396. 
But  the 'creditor  having  obtained  judgment  and  execution  at 
law,  the  court  assisted  him,  first,  to  remove  fraudulent  trans- 
fers or  conveyances  of  property,  upon  which  the  judgment  or 
execution  operated  a  lien.  The  court,  in  this  case,  simply  ren- 
dered aid  in  carrying  into  effect  the  judgment  and  execution 
at  law.  The  lien  of  the  creditor  was  acquired  at  law,  and  not 
through  the  instrumentality  of  the  court  of  equity. — Dargan 
-y.  Waring,  11  Ala.  988  ;  Evans  v.  Welch,  63  Ala.  250.  And 
the  court  intervenes  without  awaiting  the  return  of  execu- 
tion— it  intervenes  because  the  creditor  had  a  lien. — Lehman  v. 
Meyer,  supra ;  Evans  v.  Welch,  supra.  Until  tlie  filing  of 
the  bill,  the  issue  and  service  of  process,  the  lien  of  the  execu- 
tion is  general,  binding  and  operative  upon  all  property  subject 
to  levy  and  sale  ;  to  which  all  subsequent  alienations  made  by 
the  judgment  debtor,  and  all  subsequent  liens  arising  by  opera- 
tion of  law,  are  subordinate,  so  long  as  the  execution  is  kept 
alive.  The  tiling  of  the  bill  is  not  the  creation  of  a  new  or 
other  lien  ;  like  a  levy,  it  simply  individualizes  and  renders  the 
general  lien  specific  as  to  the  particular  property,  separating 
that  property,  in  this  respect,  from  other  property  covered  by 
the  general  lien.  The  court  also  assisted  judgment  creditors, 
who,  by  a  return  of  execution  "  no  property  found,"  showed 
that  legal  remedies  had  been  exhausted,  to  reach  assets  not 
subject  to  execution  at  law.  The  assets  not  being  subject  to 
execution  at  law,  a  lien  upon  them  could  not  be  acquired  other- 
wise than  through  the  aid  of  a  court  of  equity.     The  filing  of 
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the  bill,  and  the  due  issue  and  service  of  process,  created  a  lien 
upon  such  assets  as  the  bill  sought  to  reach  ;  it  was  said  to  be  in 
the  nature  of  an  "  equitable  levy." — Miller  v.  Shert^,  2  "Wall. 
237  ;  Tilford  v.  Bui'nham,  7  Dana,  109 ;  Bech  v.  Burdett^  1 
Paige,  305  ;  Corning  v.  White,  2  Ih.  567  ;  Storm  v.  Waddell,  2 
Sandf.  Ch.  494.  The  creditor  lirst  filing  bill,  and  obtaining 
service  of  process,  acquired  the  prior  lien,  which  would  prevail 
against  creditors  subsequently  coining  in,  though  they  were 
senior  judgment  creditors,  and,  at  law,  may  have  had  a  priority 
of  right  to  satisfaction  from  legal  assets. — Boynton  v.  Rawsony 
1  Clarke  Ch.  410;  Lucas  v.  Aticood,  2  Stew.  378;  Eaton  v. 
Patterson,  2  St.  &  Port.  9.  But  a  junior  judgment  creditor, 
proceeding  in  a  court  of  equity  for  the  removal  of  fraudulent 
conveyances  or  transfers  of  property,  subject  to  execution  at 
law,  did  not  acquire  a  preference  over  senior  judgment  credi- 
tors who  had  the  prior  lien  at  law. — Dargan  v.  Waring,  supra  / 
Scouton  V.  Bender,  3  How.  Pr.  185 ;  Bump  on  Fraud.  Con. 
535.  A  court  of  equity,  in  dealing  with  legal  rights,  adopts 
and  follows  the  rules  of  law,  in  all  cases  to  which  those  rules 
are  applicable ;  and  whenever  there  is  a  direct  rule  of  law 
governing  the  case  in  all  its  circumstances,  the  court  is  as 
much  bound  by  it  as  would  be  a  court  of  law,  if  the  contro- 
versy was  there  pending. — 1  Story  Eq.  §  64.  The  court  comes 
as  an  auxiliary,  to  give  effect  to,  and  render  more  available 
legal  liens,  not  to  displace  them,  nor  to  subvert  the  order  of 
priority  which  the  law  has  established.  The  senior  judgment 
creditor  may  have  lost  his  priority,  and  will  lose  it  by  the  neg- 
lect to  sue  out  execution  from  term  to  term ;  and  if  it  is  lost . 
by  such  neglect,  the  junior  creditor  who  is  more  diligent,  and 
has  resorted  to  equity,  will  be  preferred.  But,  until  the  pri- 
ority given  by  law  is  lost  by  laches,  it  will  be  protected  and 
preserved.  All  liens  acquired  by  operation  of  legal  or  equita- 
ble process,  are  in  subordination  to  prior  liens  or  equities, 
unless  protection  against  them  is  afforded  by  the  statutes  of 
registration.  The  lien  operates  upon,  and  binds  only  the  right, 
or  title,  or  interest,  or  estate  of  the  debtor ;  they  are  incapable 
of  creating  any  higher  right,  title,  interest,  or  estate. — Smith  v. 
Perry,  56  Ala.  266. 

The  statute  (Code  of  1876,  §  3886),  authorizes  a  creditor  not 
having  a  lien,  a  creditor  at  large,  to  proceed  in  equity  to  sub- 
ject property  which  the  debtor  has  fraudulently  conveyed,  or 
attempted  to  convey  fraudulently.  It  was  under  this  statute, 
that  the  insurance  company,  a  simple  contract  creditor,  filed 
the  bill  to  reach  and  subject  the  land  which  Matthews  had 
conveyed  in  fraud  of  his  creditors.  Whether  a  simple  contract 
creditor,  proceeding  under  the  statute,  acquires  a  lien  upon  the 
property  which  the  debtor  has  conveyed,  or  attempted  to  con- 
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vey  fraudulently,  or  whether  the  bill  operates  as  a  lis  pendens^ 
affecting  and  binding  all  parties  acquiring  rights  and  interests 
in  the  property  subsequently,  is  not,  probably,  of  practical  im- 
portance. In  either  event,  it  is  in  subordination,  not  in  des- 
truction of  prior  liens  and  equities  which  are  honajide.  It  is 
rights,  or  interests,  or  equities  which  are  acquired  subsequently, 
that  must  yield  to  the  lien  or  lis  pendens.  The  creditor  at 
large,  resorting  to  a  court  of  equity  under  the  statute,  has  the 
rights  of  a  judgment  creditor,  so  far  as  a  judgment  was  deemed 
essential  to  the  jurisdiction  of  the  court.  But  he  has  no  higher 
rights,  and  when  the  lien  or  right  of  a  judgment  creditor  would 
yield  to  senior  rights  or  equities,  the  rights  of  the  creditor  at 
large  derived  from  the  statute  must  also  yield.  We  can  dis- 
sover  no  reason  for  displacing  the  prior  lien  of  the  execution 
issuing  from  the  court  of  probate.  If  the  controversy  were  in 
a  court  of  law,  which  was  proceeding  to  direct  the  sheriff  in 
the  distribution  of  the  proceeds  of  the  sale  of  the  lands,  they 
would  be  entitled  to  priority  of  payment ;  and  it  is  the  duty  of 
the  court  of  equity,  in  this  respect,  to  follow  the  law. 

The  result  is,  the  chancellor  erred  in  not  decreeing  satisfac- 
tion of  the  execution  in  priority  of  the  decree  in  favor  of  the 
insurance  company  ;  and  for  the  error  the  decree  must  be  re- 
versed and  the  cause  remanded. 


Crabtree  v.  Baker. 

Bill  in  Equity  for  Injunction  and  Ahatement  of  Nuisance. 

1.  Ricihta  of  proprietors  of  superior  and  iriferior  heritages  as  to  fiow  of 
surface  ncater.—VshiXe  the  owner  of  higlier  lands  has  a  servitude  or  natu- 
ral easement  upon  the  lower  adjoining  land  for  the  discharge  of  all  sur- 
face water  flowing  naturally  from  the  former  on  the  latter,  and  the  na- 
tural passage  of  such  water  can  not  be  prevented  or  obstructed  by  the 
owner  of  the  lower,  to  the  injury  of  the  higher  land,  this  servitude  or 
easement  extends  only  to  surface  water  rising  from  natural  causes,  as  by 
rain,  and  does  not  authorize  the  proprietorof  the  higher  land,  by  the  col- 
lection of  water  into  drains  or  artificial  channels,  to  precipitate  it  in  in- 
creased quantity  and  volume  upon,  and  to  the  detriment  of  the  lower 
land. 

2.  Proprietor  of  inferior  heritage;  right  to  stop  flow  of  surface  water. 
If  the  owner  of  the  higher  land,  by  drains  or  channels  artificially  con- 
structed, collects  the  surface  water  thereon  and  discharges  it,  in  undue 
and  unnatural  (juanties,  upon  the  lower  lands,  this  would  be  an  open 
invasion  of  the  rights  of  the  owner  of  the  latter,  which,  if  suflfered  to  con- 
tinue without  a  resort  to  legal  remedies  for  the  period  prescribed  bv  the 
statute  of  limitations  for  the  recovery  of  lands,  would  become  evidence 
of  an  adverse  right ;  and  against  this  invasion  he  can  protect  himself  by 
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placing  obstructions  in  the  drain  or  channel,  if  thereby  he  does  not  in- 
flict injury  upon  innocent  strangers  ;  the  rule  being  that  where  a  party 
can  maintain  an  action  for  a  nuisance,  he  may  enter  and  abate  it. 

3.  Same ;  may  defend  against  injunction  to  remove  obstructions,  loith- 
out  proof  of  actual  damage. — In  such  case,  the  owner  of  the  lower  lands 
may  defend  against  a  bill  in  equity  filed  by  the  owner  of  the  higher  lands, 
to  enjoin  the  continuance  of  the  obstructions,  without  proof  of  actual 
damage  sfifferedby  him  from  the  water  discharged  through  the  artificial 
drains  or  channels. 

4.  Injury  resulting  from  tvrongful  act;  when  wrongdoer  can  not  com- 
plain.— In  such  case,  the  complainant  can  not  be  heard  to  complain  be- 
cause the  obstructions  have  increased  the  quantity  of  water  which  would 
flow  or  stand  upon  adjacent  roads  used  by  the  public,  although  causing 
peculiar  injury  to  him,  he  being  the  original  wrongdoer,  and  the  injury 
having  resulted  from  his  own  wrongful  act  in  flooding  the  defendant's 
lands. 

5.  Motion  to  dissolve  injunction  by  jmrty  in  contempt ;  when  enter- 
tained.— A  party  in  contempt  for  a  real,  substantial,  not  a  mere  technical 
disobedience  of  an  injunction,  a  disobedience  calling  for  punishment, 
will  not  be  heard  on  a  motion  for  its  dissolution  until  the  contempt  is 
purged ;  but  the  motion  may  be  entertained  where  the  nature  and  ex- 
tent of  the  punishment  to  be  imposed  for  the  contempt  depend  on  the  de- 
termination of  the  question,  whether  the  injunction  shall  be  continued  or 
dissolved,  and  involves  essentially  the  inquiry,  whether  it  was  not,  in 
the  first  instance,  improvidently  granted. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Fostek. 

This  was  a  bill  in  equity,  exhibited  by  A.  P.  Baker  and  Mar- 
tin Costello  against  Lewis  Crabtree,  and  filed  on  16th  Febru- 
ary, 1884.  Its  purpose  and  its  material  averments,  as  well  as 
the  facts  disclosed  by  the  record,  necessary  to  this  report,  are 
stated  in  the  opinion. 

On  filing  the  bill,  an  injunction  was  granted,  enjoining  the 
defendant  from  darning  a  certain  ditch  described  in  the  bill, 
"  or  in  any  wise  obstructing  the  flow  of  water  therethrough, 
and  not  only  from  creating,  but  from  permitting  any  dam  or 
obstruction  of  said  ditch,  and  the  free  flow  of  water  through 
the  same  until  the  further  orders  of  this  court."  On  29th 
February,  1884.  on  the  petition  of  the  complainant,  a  rule  nisi 
was  issued,  as  directed  by  the  chancellor,  and  was,  on  the  same 
day,  served  on  the  defendant,  citing  him  to  appear  before  the 
chancellor  at  a  designated  place  and  time,  and  to  show  cause 
why  he  should  not  be  attached  for  contempt  in  violating  the 
injunction.  The  defendant  answered  the  rule,  averring, 
among  other  things,  that  since  the  service  of  the  writ  upon  him, 
he  had  done  nothing  in  the  premises,  had  not  removed  the 
dam  erected  on  his  land  prior  to  the  filing  of  the  bill,  and  that 
he  was  advised  by  counsel  that  he  was  not  required  to  remove 
said  dam.  The  cause  was  heard  before  the  chancellor  in  vaca- 
tion, on  (1)  a  motion  made  by  the  defendant  to  dissolve  the  in- 
junction   on    the    denials    in    his   answer,    and  for  want  of 
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equity  in  the  bill,  and  (2)  on  the  complainants'  motion  to 
make  the  rule  nisi  absolute,  and  for  an  attachment  ;  and 
on  22nd  March,  1884,  the  chancellor  tiled  an  opinion  and 
decree  on  these  motions.  Being  of  the  opinion  that  the 
defendant  had  theretofore  "  disregarded  the  injunction  from 
what  seems  a  misapprehension  of  his  duty,"  the  chancellor  de- 
clined "  to  take  action  against  him  for  his  failure  to  obey  the 
injuction  ;"  but  he  overruled  the  motion  to  dissolve,  and  or- 
dered the  defendant  to  remove  the  dam  within  five  days  after 
the  filing  of  the  decree,  providing  for  liis  imprisonment  in  the 
event  he  failed  to  obey. 

The  overruling  of  the  motion  to  dissolve  is  here  assigned  a& 
error. 

L.  H.  Faith  and  C.  H.  Lindsey,  for  appellant. 

TocLMiN,  Taylor  &  Prince  and  H.  Pillans,  contra. 

BRICKELL,  C.  J. — It  is  well  settled  by  a  uniform  course 
of  decisions,  English  and  American,  that  the  proprietors  of 
lands,  over  or  through  which  "  a  stream  of  water  usually  flows 
in  a  definite  channel,  having  a  bed,  sides  or  banks,  and  usually 
discharging  itself  into  some  other  stream  or  body  of  water," 
have  a  clear  legal  right,  not  derived  from,  or  dependent  upon 
prescription  or  long  continued  use,  but  a  right  as  matter  of  law 
and  as  an  incident  of  the  ownership  of  the  land,  to  the  use  of 
the  water  flowing  in  the  stream,  as  it  is  accustomed  to  flow> 
without  detrimental  diminution  or  alteration. — 3  Kent,  439 ; 
Hendricks  v.  Johnson,  6  Port.  472  ;  Stein  v.  Burden,  24  Ala. 
130;  Stein  v.  Ashhy,  II.  521 ;  Burden  v.  Stein,  27  Ala.  104; 
Stein  V.  Burden,  29  Ala,  127.  The  present  case,  it  must  be 
observed,  does  not  draw  into  consideration  the  relative  rights  and 
duties  of  such  proprietors,  and  depends  upon  principles,  which, 
though  they  may  bear  some  similaritj',  are  not  in  all  respects 
identical  with  the  principles  which  prevail  in  reference  to  water- 
courses. The  water  now  in  question  naturally  originates  from 
the  fall  of  rain  upon  the  lands  of  the  complainants,  spreading 
itself  over  the  surface,  collecting,  because  of  depressions  in  the 
lands,  into  ponds,  which  stand  until  absorbed  or  evaporated. 
The  water,  so  far  as  it  flows  off  naturally,  flows  upon  the  lower 
lands  of  the  defendant.  There  is  much  diversity  of  opinion 
in  judicial  decision,  and  among  the  text  writers,  as  to  the  prin- 
ciples which  should  govern  in  reference  to  such  water,  termed 
surface  water,  in  distinction  from  the  water  of  a  stream,  and 
from  subterranean  or  hidden  water.  The  principle  this  court 
has  adopted,  borrowed  from  the  civil  law,  is,  that  the  owner  of 
higher  land  has  a  servitude  or  natural  easement  upon  the  lower 
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adjoining  land  for  the  discliarge  of  all  surface  water  flowing 
naturally  thereon  from  the  higher  land,  and  the  owner  of  the 
lower  land  can  not  prevent  or  obstruct  the  natural  passage  of 
such  water  to  the  injury  of  tlie  higher  land. — Hughes  v.  Ander- 
son,  68  Ala.  280  ;  Ninninge^'  v.  Norwood,  72  Ala.  277 ;  follow- 
ing in  this  respect  the  cases  of  Kaujfman  v.  Griesemer,  26 
Penn.  Sfit  407,  and  Martin  v.  Riddle^  Ih.  415,  which  were  re- 
affirmed in  Haysv.  Hinkleman,  68  Penn.  St.  324.  The  weight 
of  autiiority,  perhaps,  is  in  accordance  with  this  doctrine,  with 
an  exception  as  to  city  or  village  lots  and  their  improvement 
for  building.  But  the  servitude  or  easement  extends  only  to 
suface  water  arising  from  natural  causes,  as  by  the  falling  of 
rains  and  melting  of  snow ;  and  it  does  not  authorize  the  pro- 
prietor of  the  higher  land,  l)j  the  collection  of  water  into  drains 
or  artificial  channels,  to  precipitate  it  in  increased  quantity  and 
volume  upon,  and  to  the  detriment  of  the  lower  land. — Hughes 
V.  Anderson,  su])ra  ;  Kauffman  v.  Griesemer,  supra  /  Sutler 
Peck,  16  Ohio  St.  334;  Livingston  v.  McDonald,  21  Iowa, 
160 ;  Adams  v.  Walker,  34  Conn.  466  ;  Hicks  v.  Silliman,  93 
111.255;  Miller  V.  Laubach,  41  Fexw.  St.  154.  In  the  case 
last  cited,  the  court  said  :  "  No  doubt  the  owner  of  land  through 
which  a  stream  flows  may  increase  the  volume  of  water  by 
draining  into  it,  without  any  liability  to  damages  by  a  lower 
owner.  He  must  abide  the  contingency  of  increase  or  diminu- 
tion of  the  flow  in  the  channel  of  the  stream,  because  the  upper 
owner  has  the  right  to  all  the  advantages  of  drainage  or  irriga- 
tion reasonably  used  as  the  stream  may  give  him.  But  that  is 
an  entirely  different  thing  from  draining  the  water  standing  on 
the  lands  of  one,  through  artiflcial  channels,  on  to  that  of 
another.  That  can  not  be  done  without  his  consent."  In  But- 
ler V.  Peck,  supra,  in  considering  the  right  of  the  owner  of 
the  higher  land,  by  the  construction  of  artiflcial  drains,  to  throw 
surface  water,  or  the  water  originating  upon  his  land,  upon  the 
lower  lands  of  an  adjacent  proprietor,  the  court  said  :  "  We  are 
clear  that  no  such  right  exists.  It  would  sanction  the  creation, 
by  artificial  means,  of  a  servitude  which  nature  has  denied. 
The  natural  easement  arises  out  of  the  relative  altitudes  of  ad- 
jacent surfaces  as  nature  made  them,  and  these  altitudes  may 
not  be  artificially  changed  to  the  damage  of  an  adjacent  propri- 
etor." The  burden  resting  upon  the  lower  land  is  to  receive 
from  the  higher  land  tlie  water  which  flows  therefrom  naturally 
without  the  art  of  man  ;  the  water  which  comes  to  it  because 
of  its  natural  depression.  There  is  no  right  in  the  owner  of 
the  higher  land,  by  artificial  constructions  designed  for  its  im- 
provement, relieving  it  from  its  natural  disadvantages,  to  in- 
crease the  burdens  of  the  lower  estate. — Hurdman  v.  N.  E. 
Railway  Co.,  3  L.  R.  (C.  P.  Div.)  168 ;  Gould  on  Waters, 
Vol.  i.xxv. 
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§  267;  Angell  on  Watercourses,  §  lOS ;  Cuoley  on  Torts,  579- 
80.  And  if  he  collects  surface  water  into  an  artificial  channel, 
casting  it  in  a  body  upon  the  lower  land,  it  is  an  actionable 
tort,  and  may  be  an  injury  a  court  of  equity  would  prevent  by 
injunction. — Hughes  v.  Anderson^  supra',  N inning  er  v.  Nor- 
wood^ supra. 

The  facts  of  this  case,  as  shown  by  the  bill  and  answer,  and 
the  affidavits  which  were  submitted  upon  a  motion  for  a  disso- 
lution of  the  injunction,  are,  that  four  or  five  years  ago  the 
complainants  became  the  owners  of  two  several  and  adjoining 
parcels  of  land,  lying  some  four  or  five  feet  higher  than  the 
land  the  defendant  has  since  acquired.  These  lands  are  all 
agricultural,  and  are  used  for  the  purposes  of  agriculture.  The 
lands  of  the  complainants,  naturally,  in  time  of  heavy  rains, 
were  subject  to  be  overfiowed  by  the  falling  water,  which 
would  collect  in  the  depressions  thereon,  forming  standing 
ponds  until  it  was  absorbed  or  evaporated,  rendering  parts 
thereof  unfit  for  cultivation.  The  complainants  have  con- 
structed ditches  for  their  drainage  which  lead  into  a  larger 
ditch  running  upon  the  lands  of  the  defendant  and  there  ter- 
minating, by  which  all  the  water  falling  upon  the  lands  of  the 
complainants,  and  which  had  been  accustomed  to  form  into 
ponds,  is  cast  upon  the  lands  of  the  defendant,  spreads  upon 
the  surface  thereof,  and  inflicts  upon  him  an  injury  of  the 
same  kind,  and  probably  as  great  in  degree,  as  that  from  which 
the  complainants  relieved  their  land.  For  the  prevention  of 
the  injury  the  defendant  has  constructed,  at  or  about  the  point 
the  ditch  enters  his  lands,  an  embankment  or  dam,  by  which 
the  water  is  thrown  back,  and  it  flows  again  on  the  lands  of  the 
complainants;  and  it  is  the  continuance  of  this  dam  against 
which  the  injunction  is  directed.  Whether  there  is  actual 
damage  to  the  lands  of  the  defendant,  and  if  there  be,  its 
extent,  is  a  matter  about  which  the  witnesses  differ  in  opinion. 
The  fact,  however,  is  not  controverted,  and  it  is  apparent  from 
the  breadth,  depth,  and  length  of  the  ditch,  from  the  confor- 
mation of  the  lands  through  which  it  runs,  and  from  the  fact 
so  prominently  pressed  in  the  bill,  that  it  has  effectually  drained 
the  lands  of  the  complainants,  that  thereby  the  water  is  col- 
lected and  discharged  in  undue  and  unnatural  quantities  upon 
the  lands  of  the  defendant ;  'and  when  it  is  not  made  to  appear 
that  the  drainage  of  the  lower  land  is  sufficient  to  carry  it  off, 
there  would  seem  to  be  little  difficulty  in  reaching  the  conclu- 
sion, that  actual,  permanent  injury  results.  But  there  is,  in 
any  event,  estimable  injury,  and  proof  of  actual  damage  is  not 
necessary.  There  is  an  open  invasion  of  the  rights  of  the 
defendant,  and  if  suffered  to  continue,  without  a  resort  to  legal 
remedies,  for  the  period  prescribed  by  the  statute  of  limitations 
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for  the  recovery  of  lands,  would  become  evidence  of  an  adverse 
right.  Where  the  act  done  is  of  that  character  that  its  repeti- 
tion or  continuance  ripens  into  evidence  of  a  right  to  do  it,  the 
act  is  actionable  in  itself,  if  wrongful,  and  the  law"  gives 
nominal  damages,  though  no  actual  damage  has  resulted. 
Stein  V.  Burden,  24  Ala.  130  ;  Polly  v.  Me  Call,  37  Ala.  20  ; 
Wood  oA  Nuisances,  §  102. 

It  will  not  be  denied  that  the  defendant  had  the  right  to 
protect  himself  against  this  invasion  of  his  lands— that  he  could 
lawfully  place  obstructions  in  the  ditch  which  avert  the  injury,, 
if  thereby  he  did  not  inflict  injury  upon  innocent  strangers. 
Martin  v.  Riddle,  20  Penn.  St.  415.  The  general  rule  is,  that 
where  a  party  can  maintain  an  action  for  a  nuisance,  he  may 
enter  and  abate  it. — -Wood  on  Nuisances,  §  844. 

If  it  be  apparent  that  the  dam  or  embankment  has  increased 
the  quantity  of  water  which  may  flow  or  stand  upon  the  roads 
or  lanes  referred  to  in  the  original  bill,  and  that  it  is  of  peculiar 
injury  to  the  complainants,  they  are  not  now  in  a  condition  ta 
complain  of  it.  They  are  the  original  wrongdoers,  and  the 
injury  is  one  of  the  results  of  their  wrongful  act  in  flooding 
the  lands  of  the  defendant. 

A  party  in  contempt  for  a  real,  substantial,  not  a  mere 
technical  disobedience  of  an  injunction,  a  disobedience  for 
which  the  chancellor  would  impose  punishment,  will  not  be 
heard  on  a  motion  for  its  dissolution  until  the  contempt  is 
purged.  But  where  the  nature  and  extent  of  the  punishment 
to  be  imposed  for  the  contempt  depend  on  the  determination 
of  the  question,  whether  the  injunction  shall  be  continued  or 
dissolv^ed,  and  involves  essentially  the  inquiry,  whether  it  was 
not  in  the  first  instance  improvidently  granted  upon  the  ex 
parte  showing  of  the  complainant,  the  motion  for  a  dissolution 
may  be  entertained. — High  on  Inj.  875  ;  Endicoti  v.  Mathis, 
1  Stockton  Ch.  110.  The  violation  of  the  injunction  in  the 
present  case  was  not  deemed  by  the  chancellor  deserving  of 
punishment,  and  not  being  punishable,  the  motion  for  dissolu- 
tion was  properly  entertained. 

The  result  is,  the  decree  of  the  chancellor  must  be  reversed, 
a  decree  here  rendered  dissolving  the  injunction,  and  the  cause 
will  be  remanded. 
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Jackson  V,  Smith. 

Action  on  Attachment  Bond. 

1.  Attachment  bond;  vexation  alone  no  ground  of  recover  if. — Vexation 
without  wrong  gives  no  right  of  action;  and  hence,  in  a  suit  on  an  at- 
tachment bond,  no  recovery  can  be  had  unless  the  attachment  was 
wrongfuh 

2.  Same;  liability  on,  when  attachment  wrongful. — If,  when  an 
attacliment  is  sued  out,  no  statutory  ground  for  it  exists,  it  is  wrongful, 
no  matter  how  lionestiy  or  sincerely  the  plaintiff  may  have  acted  in 
suing  it  out ;  and  for  8U(;li  wrongful  act,  although  done  by  an  agent 
without  express  direction,  the  principal  and  sureties  on  the  attachment 
bond  are  liable. 

3.  Same;  damage.^  an  affected  by  probable  cause;  when  malice  inferred. 
When  an  attachment  is  sued  out  by  one  having  probable'  cause  for  be- 
lieving the  facts  exist  which,  if  true,  would  authorize  an  attachment, 
only  actual  damages  can  be  recovered,  although  in  fact  no  ground  ex- 
isted ;  but  if,  in  such  case,  there  is  no  suthcient  evidence  of  probable 
cause,  the  jury  may  infer  malice  or  vexation  from  the  absence  of  such 
proof,  and  vindictive  or  exemplary  damages  may  be  recovered. 

4.  Same;  exemplary  damages  not  recoverable  on  unauthorized  malice 
of  agent. — A  principal  is  not  responsible  for  the  malice,  vexation  or  wan- 
tonness of  his  agent  in  suing  out  an  attachment,  unless  he  authorized  or 
participated  in  it;  and  such  authority  or  participation,  to  render  the 
principal  liable,  must  be  proved  ;  it  can  not  be  inferred  from  the  mere 
relation  of  principal  and  agent. 

5.  Same;  v:}ien  evidence  of  agent's  malice  inadmissible. — In  a  suit  on 
an  attachment  bond,  whether  against  the  principal  or  surety,  the  un- 
authorized malice  or  vexation  of  the  agent  not  being  a  ground  of  recov- 
ery, evidence  of  it  should  not  be  allowed  to  go  to  the  jury. 

6.  Same;  measure  of  actual  damages. — Damages,  to  be  recoverable 
in  an  action  on  an  attachment  bond,  must  be  the  natural  and  proximate 
result  of  the  wrongful,  or  wrongful  and  vexatious  suing  out  of  the  attach- 
ment; they  must  not  be  the  accidental,  contingent,  or  speculative  con- 
sequence resulting  therefrom. 

7.  Same;  what  evidence  inadmissible. — In  an  action  on  an  attachment 
bond,  it  is  not  competent  for  the  plaintiff  to  testify  that  the  effect  of  the 
attachment  on  him  was  to  prevent  him  from  making  a  crop,  and  from 
doing  any  business,  and  that  it  ruined  him  ;  or  to  prove  that  he  was  a 
man  of  limited  means. 

S.  Same. — It  was  further  held  tliat  the  primary  court  erred  in  allow- 
ing proof  to  be  made  in  this  case  bj-  the  plaintiff,  (1)  when  and  how  he 
obtained  money  which  he  placed  on  deposit  with  his  surety  on  a  re- 
plevy bond  executed  by  him  in  the  attachment  suit,  the  fact  of  such 
deposit  not  having  been  proved  against  him ;  (2)  how  he  had  lived  after 
the  attachment  was  levied,  it  not  being  in  rebuttal  to  any  thing  proved 
against  him  ;  and  (3)  that  the  plaintiff  said  to  witnesses  that  he  wasjiot 
going  to  Texas,  when  it  is  not  shown  to  have  been  a  part  of  the  res 
gestic. 

Appeal  from  Macon  Circuit  Court. 
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Tried  before  R.  F,  Ligon,  Esquire,  acting  as  Special  Judge. 

This  was  an  action  by  F.  A.  Smith  against  W.  S.  Jackson 
and  J.  C.  Smith,  the  nature  of  which  is  stated  in  the  opinion. 
The  c:\use  was  tried  on  the  plea  of  the  general  issue,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiff.  On  the 
trial,  as^shown  by  tiie  bill  of  exceptions,  the  plaintiff  read  in 
evidence  the  bond  sued  on,  and  the  writ  issued  in  pursuance 
thereof,  dated  5th  January,  1882,  but  not  the  affidavit  on 
which  it  was  issued  ;  nor  is  it  disclosed  by  the  record  on  what 
ground  the  attachment  was  sued  out,  or  upon  wliat  property  it 
was  levied.  The  plaintiff  was  allowed,  against  the  defendants' 
objection  and  exception,  to  read  in  evidence  an  attachment 
that  was  issued  in  favor  of  Wilcox,  Gribbs  &  Co  on  2nd  Janu- 
ary, 1882,  "  which  is  in  form  and  substance  the  same  as  the 
attachment  above  set  out,  except  in  date,  and  issued  out  of  the 
same  court,  and  by  the  same  officer,  and  for  the  same  debt."  The 
plaintiff'  also  showed  that  the  last  named  attachment  was  dis- 
missed, after  notice  to  plaintiff''s  attorneys,  on  3rd  January,  1882  ; 
and,  as  the  defendants'  evidence  tended  to  show,  it  was  dismissed 
on  account  of  a  defect  in  the  proceedings.  The  plaintiff,  having 
introduced  evidence  tending  to  show  that,  at  the  time  the  at- 
tachment dated  5th  January,  1882,  was  issued,  he  was  not 
about  to  remove  out  of  the  State,  was  examined  as  a  witness  on 
his  own  behalf.  Having  been  examined  on  cross-examination 
"  as  to  whether  his  credit  was  not  based  upon  his  property 
rather  than  upon  personal  credit,"  in  rebuttal  he  was  asked  by 
his  counsel,  "  What  effect  did  the  issuance  of  the  attachment 
have  on  you ;"  and  to  this  question  he  replied,  ''It  prevented 
me  from  making  any  crop  and  doing  any  business."  To  this 
question  and  answer  tiie  defendants  separately  objected  ;  and, 
their  objections  having  been  overruled,  they  duly  excepted. 
The  plaintiff  was  also  asked  by  counsel  the  following  (|ues- 
tions,  and  made  answers  thereto  as  follows :  Ques.  What 
effect  did  the  issue  of  said  attachment  have  ?  Ans.  It  ruined 
me.  Ques.  Were  you  enabled  to  get  credit  upon  the  faith  of 
the  property  you  then  had  ?  Ans.  I  was.  Ques.  Was 
farming  protitable  or  not  in  18S1  ?  Ans.  It  was  not.  Ques. 
Where  did  you  get  the  money  from  that  you  deposited  with 
Mr.  Williams,  the  surety  on  your  replevy  bond  in  the  attach- 
ment f  Ans,  I  sold  the  property  attached  and  turned  over 
the  proceeds  of  sale  to  him.  To  each  of  said  questions  and 
answers  the  defendants  separately  objected  ;  but  their  objec- 
tions were  overruled,  and  they  duly  excepted.  Evidence  hav- 
ing been  introduced  tending  to  show  that  the  plaintiff  was 
living  on  a  farm  some  miles  from  Tuskegee  at  the  time  the 
first  attachment  was  issued,  and  that  not  long  afterwards  he 
moved  to  Tuskegee,  the  plaintiff  was  asked  how  he  had  lived 
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since  he  moved  to  town,  to  wliicli  he  replied  that  he  had  lived, 
with  certain  named  kinsmen.  To  the  question  and  answer  the 
defendants  separately  objected ;  but  their  objections  were 
overruled,  and  they  duly  excepted.  By  another  witness  the 
plaintiff  was  allowed  to  prove,  against  defendants'  objection, 
that  he,  plaintiff,  was  a  man  of  limited  means ;  and  to  this  rnl- 
inp;  the  defendants  excepted.  By  one  Willis  the  plaintiff  was 
allowed  to  show,  against  the  defendants'  objection,  that  the 
plaintiff  said  to  him  that  "  he  was  not  going  to  Texas ;  that  he 
intended  to  move  to  town  ;  "  and  by  one  Mary  Seals  he  was 
allowed  to  show,  against  defendants'  objection,  that  the  plain- 
tiff said  to  her  that  "  he  was  not  going  to  Texas."  To  each  of 
these  rulings  the  defendants  excepted.  The  bill  of  exceptions 
does  not  disclose  the  time,  connection  or  circumstances  of  these 
declarations.  The  plaintiff  also  introduced  evidence  tending 
to  show  that  an  agent  of  the  plaintiff  went  to  the  defendant 
Jackson,  after  the  first  attachment,  and  before  the  second  was 
issued,  and  said  to  him  "  that  if  the  plaintiff  ever  had  any  in- 
tention of  going  to  Texas,  he  had  none  then,  and  for  God's  sake 
not  to  have  another  attachment  issued  against  him  ; "  also  evi- 
dence tending  to  show  that  "  he  had  been  damaged  in  the  sum 
of  !^17.o0,  in  having  to  employ  counsel  to  defend  said  attach- 
ment suit,  in  the  sum  of  §8.00,  costs  of  that  suit,  and  $24.60, 
expenses  for  keeping  the  property  after  it  was  attached." 

The  defendants'  evidence  tended  to  show  that,  at  the  time 
the  attachment  was  issued,  the  plaintiff  was  about  to  remove 
from  the  State,  and,  about  that  time,  both  prior  and  subsequent 
thereto,  he  was  disposing  of  his  real  and  personal  property ; 
that  the  plaintiffs  in  attachment,  Wilcox,  Gibbs  &  Co.,  were 
residents  of  Georgia,  and  were  not  in  this  State  at  tlie  time 
said  writ  was  sued  out ;  that  defendant  Jackson,  as  their 
agent,  had  the  claim  on  which  the  attachment  suit  was  founded, 
for  collection  ;  that  "  he,  of  his  own  accord,  had  the  said  at- 
tachment issued,  with  no  other  motive  than  that  of  collecting 
said  claim  ;"  and  that  he  then  had  reasonable  cause  to  believe 
that  the  plaintiff  was  about  to  remove  out  of  the  State,  and 
that  he  acted  under  the  advice  of  his  attorneys  in  having  the 
the  attachment  issued.  The  defendants  also  proved  the  ex- 
istence and  amount  of  the  debt  on  which  the  attachment  was 
issued. 

The  foregoing  is  the  substance  of  the  evidence  contained  in 
the  bill  of  exceptions,  which  does  not  purport  to  set  it  all  out. 
The  court  charged  the  jury,  at  the  plaintiff's  request,  i7iter 
alia,  as  follows  (3)  "In  fixing  actual  damages,  the  jury 
may  look  to  the  proof  of  the  several  items  of  expenses,  time 
of  plaintiff,  keeping  stock,  attorney's  fees,  and  court  costs." 
(4)     "  If   the  jury  find  that  the  attachment  was  maliciously 
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sued  out,  in  fixing  vindictive  damages,  the  jury  may  consider 
the  testimony  showing  that  the  plaintiff  was  greatly  vexed  by 
the  suits,  broken  up  in  business,  and  his  credit  ruined."  (5) 
"  An  agent  is  presumed  to  act  according  to  the  instructions  of 
his  principal,  that  is  to  say,  that  Jackson  was  acting*  under  in- 
structions of  Wilcox,  Gibbs  &  Co.;  and  it  is  upon  them  to 
show  that  he  transcended  his  instructions  in  order  to  remove 
such  presumption."  (8)  "  No  matter  on  what  evidence 
Jackson  acted,  no  matter  what  probable  cause  he  had,  no  matter 
how  honestly  he  acted,  yet,  if  the  jury  are  satisfied  that,  at  the 
time  the  writ  was  sued  out,  on  5th  January,  1882,  plaintiff  was 
not  about  to  remove  out  of  the  State,  the  attachment  was 
wrongfully  sued  out."  (10)  "If  the  jury  believe  that,  at  the 
tiUiC  of  the  suing  out  of  the  writ  of  attachment,  on  5th  of 
January,  1882,  the  plaintiff  was  not  about  to  leave  the  State, 
then  the  attachment  was  wrongfully  sued  out,  and  the  defend- 
ants are  liable  for  the  actual  damages." 

To  each  of  these  charges  the  defendants  duly  excepted  ;  and 
also  to  the  refusal  of  the  court  to  give  each  of  the  following 
charges  requested  by  them  in  writing;  (1)  "  If  the  jury 
believe  from  the  evidence,  that  Jackson  was  the  agent  of  Wil- 
cox, Gibbs  &  Co.,  in  the  collection  of  the  debt  against  the 
plaintiff,  and  that  said  Jackson  maliciously  sued  out  the  at- 
tachment in  this  cause,  such  malice  affords  no  ground  for  a 
recovery  of  vindictive  damages  in  this  case,  unless  it  is  shown 
that  Wilcox,  Gibbs  &  Co.  participated  in  the  malice  of  said 
Jackson."  (2)  "  That  the  malice  of  Jackson,  if  any,  in  suing 
out  the  attachment  in  this  case,  as  the  agent  of  AVilcox, 
Gibbs  &  Co.,  can  not  be  considered  by  the  jury  in  estimating 
vindictive  damages."  (3)  "  The  malice  of  Jackson  has  noth- 
ing to  do  with  the  question  of  vindictive  damages  in  this  case, 
unless  it  is  shown  from  the  evidence,  that  the  conduct  of 
Jackson,  from  which  malice,  if  any,  may  be  inferred,  was 
authorized  by  Wilcox,  Gil)bs  &  Co."  (4)  "That  the  liability 
of  the  defendant  J.  C.  Smith  on  the  l)ond  sued  on,  to  the 
plaintiff  for  vindictive  or  exemplary  damages,  can  not  arise, 
■unless  Wilcox,  Gibbs  &  Co.  acted  n)aliciously  in  suing  out  said 
attachment."  (5)  "As  the  only  evidence  in  this  case,  as  to 
the  issuance  of  this  attachment,  is,  that  it  was  sued  out  i)y  W. 
S.  Jackson,  the  defendant,  as  the  agent  of  Wilcox.  Gibbs  & 
Co.,  and  as  there  is  no  evidence  tiiat  said  Wilcox,  Gibl)s  iSz  Co. 
participated  in,  or  authorized  the  issuance  of  said  writ,  the 
question  of  vindictive  damages  does  not  arise."  (fi)  "  Unless 
the  jury  believe  from  the  evidence,  that  Wilcox,  Gibbs  tfe  Co. 
sued  out  the  attachment  in  this  case  n)aliciously,  they  will  not 
consider  the  question  of  vindictive  or  exemplary  damages." 
(7)     ''If  the  jury  believe  from  the  evidence,  that  Jackson,  as 
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tlie  agent  of  Wilcox,  Gibbs  &  Co.,  maliciously  sued  out  the 
attaclinient  in  this  case,  then  such  malice  can  not  be  imputed 
to  Wilcox,  Gibbs  &  Co.,  but  it  devolves  upon  the  plaintiff  to 
show  that  they  participated  in  it."  (8)  "That  the  malice, 
if  any,  of  Jackson  can  not  be  imputed  to  J.  C.  Smith,  his 
co-defendant."  (9)  "  The  malice  of  Jackson,  if  any,  can 
not  be  imputed  to  Wilcox,  Gibbs  &  Co."  (10)  "That  the 
defendant  J.  C.  Smith  is  not  responsible  on  the  bond  in  this 
case  for  vindictive  or  exemplary  damages,  unless  Wilcox, 
Gibbs  ife  Co.  sued  out  the  attachment  in  this  case  vcrongfully 
and  vexatiously." 

R.  IL  Abercbombie  and  J.  A.  Bilbko,  for  appellants. 

W.  C.  Brewer  and  W.  C.  IMcIver,  cofitra. 

STONE,  J. — Jackson,  as  the  agent  of  Wilcox,  Gibbs  & 
Co.,  sued  out  an  attachment  against  Smith,  and  himself  with 
another  became  sureties  on  the  attachment  bond,  with  condi- 
tion to  "prosecute  said  attachment  to  effect,  and  pay  the  said 
defendant  all  such  damages  as  he  may  sustain  by  the  wrongful 
or  vexatious  suing  out  said  attachment."  The  present  suit  was 
brought  by  Smith  on  the  attachment  bond,  and  alleges  that 
that  suit  was  both  wrongful  and  vexatious.  The  plaintiff  also 
claims  special  damages,tirst,for  costs  and  attorney's  fees  incurred 
in  defending  said  attachment  suit ;  second, in  having  his  property 
seized  and  taken  from  his  possession,  and  third,  in  the  loss  of 
his  ci'edit  and  good  name,  in  consequence  of  the  suing  out  of 
said  attachment.  The  suit  is  against  the  sureties  on  the  bond 
— the  attaching  creditors  not  sued. 

Unless  the  attachment  was  wrongful,  there  should  be  no  re- 
covery;  for  vexation  without  wrong  gives  no  right  of  action. 
If  no  one  of  the  statutory  causes  for  attachment  existed  in  fact, 
then  the  attachment  was  wrongful,  no  matter  how  honestly  or 
sincerely  the  agent  may  have  acted  in  suing  it  out.  And  for 
such  wrongful  act,  although  done  by  an  agent  without  express 
direction,  the  ]n-incipal  and  all  the  bondsmen  are  liable. 
And  when  attachment  is  sued  out  by  one  having  probable 
cause  for  believing  the  facts  exist,  which,  if  true,  would  au- 
thorize attachment,  then  only  actual  damages  can  be  recovered, 
although  in  fact  no  ground  existed.  So,  if  in  addition  to  the 
absence  of  statutory  ground  for  attachment,  there  be  malice  or 
vexation  in  suing  out  the  writ,  then  damages  may  be  recovered 
beyond  the  actual  injury ;  and  if  there  be  no  sufficient  evi- 
dence of  such  probable  cause  for  belief,  the  jury  may  infer 
malice  or  vexation  from  the  absence  of  such  proof.  And,  no 
cause  for  attachment  in    fact   existing,   if   this    statutory  and 
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somewhat  extraordinaiy  remedy  be  resorted  to  harshly,  rashly, 
recklesslj^,  or  wantonly,  the  jury  should  consider  this  in  deter- 
mining whether  there  is  malice  or  vexation.  The  principal,, 
however,  is  not  responsible  for  the  malice,  vexation,  or  wan- 
tonness of  the  agent  in  suing  out  the  process,  unless  he  au- 
thorized or  participated  in  it ;  and  such  authority  or  participa- 
tion, to  render  the  principal  liable,  must  be  proved.  It  can 
not  be  inferred  from  the  mere  relation  of  principal  and  agent. 
And  in  a  suit  on  the  bond,  whether  against  the  principal  or 
surety,  the  unauthorized  malice  or  vexation  of  the  agent  can 
not  be  the  ground  of  recovery,  and  should  not  be  allowed  to  go 
to  the  jury.  The  relation  of  principal  and  agent  in  such  service, 
when  there  is  no  evidence  to  connect  the  principal  with  the 
transaction,  other  than  the  fact  that  the  process  is  sued  out  by 
agent,  fastens  a  liability  on  the  principal  for  actual  damage,  if 
thie  writ  be  wrongful.  It  goes  no  further. — 1  Brick  Dig.  171,^ 
§§263  et  seq.\  Harnner  v.  Pounds,  57  Ala.  348;  Durr  v. 
Jackson,  57  Ala.  203 ;  Boiling  v.  Tate,  65  Ala.  417 ;  Lien- 
kauf  &  Strauss  v.  Morris,  Q6  Ala.  406 ;  Pollak  v.  Gantt,  69 
Ala.  373  ;  City  National  Bank  v.  Jeffries,  73  Ala.  1^3  ;  Fos- 
ter V.  Najner,  74  Ala.  393  ;  Kirksey  v.  Jones,  7  Ala.  622 ; 
Floyd  V.  Hamilton,  33  Ala.  235. 

Damages,  to  be  recoverable,  must  be  the  natural  and  proxi- 
mate result  of  the  wrongful,  or  wrongful  and  vexatious  suing 
out  of  the  attachment.  They  must  not  be  the  accidental,  con- 
tingent, or  speculative  consequence.  These  furnish  too  varia- 
ble and  uncertain  a  standard  for  the  measurement  of  pecunia- 
ry liability.  We  have,  in  our  various  rulings,  settled  veryjnany, 
if  not  all  the  questions  this  record  presents.  We  will  not  reca- 
pitulate all  we  have  said,  but  will  refer  to  some  of  the  cases  in 
which  we  have  expressed  ourselves.  In  Boiling  v.  Tate,  su- 
pra, we  said  :  "  The  fees  (attorneys')  recoverable  are  not  nec- 
essarily for  the  defense  of  the  whole  action.  They  are  limited 
to  that  part  of  the  defense,  or  the  whole,  as  the  case  may  be^ 
that  may  be  rendered  necessary  by  the  writ  of  seizure,  or  in- 
junction complained  of."  See  also  Ilamner  v.  Pounds,  suyra. 
So,  in  Boiling  v.  Tate,  we  said  :  "  The  circuit  court  rigiitly 
disallowed  plaintiff's  claim  for  expenses,  in  coming  from  Pen- 
sacola  to  Greenville.  This  was  but  the  accident  of  the  case, 
and  too  remote  to  be  the  subject  of  a  recovery."  The  case  of 
Foster  v.  Napier,  74  Ala.  393,  was  a  suit  on  a  detinue  bond. 
The  plaintiff,  against  the  objection  of  defendant,  was  allowed 
to  prove  his  loss  of  time  and  hotel  bills  })aid,  first,  in  procuring 
sureties  on  his  replevin  bond,  and,  second,  in  attending  the  trial 
of  the  case.  We  said  :  "  In  this  the  circuit  court  erred. 
Such  damages  are  too  remote  and  variable."  Any  damage 
actually  sustained  by  the  seizure  and  detention  of  the  chattels,  if 
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the  attachment  was  wrongful,  is  a  legitimate  subject  of  recov- 
ery,— 1  Sedg.  on  Dam,  (7th  Ed.)  218,  note  a  ;  2  Wait  Ac,  and 
Def.  463 ;  Sutherland  on  Dam.  165-6  ;  Field  on  Dam.  423. 

The  circuit  court  erred  in  the  following  particulars : 

In  receiving  evidence  of  the  prior  attachment  sued  out. 

In  allowing  the  plaintiff  to  testify  that  the  effect  of  the  at- 
tachment on  him  was,  to  prevent  him  from  making  any  crop, 
and  from  doing  any  business,  and  that  it  ruined  him. 

In  permitting  the  plaintiff  to  state  where  and  how  he  obtain- 
ed the  money  which  he  placed  on  deposit  with  his  surety  on 
the  replevin  bond,  unless  the  fact  of  such  deposit  had  been 
first  proved  against  him. 

In  permitting  testimony  as  to  how  plaintiff  had  lived  since 
his  removal  to  town,  unless  this  was  in  rebuttal  to  something 
proved  against  him. 

In  receiving  proof  that  Smith  was  a  man  of  limited  means. 

In  permitting  the  witness  Willis  to  testify  to  what  plaintiff 
said  to  him  about  going  to  Texas.  Such  statement  is  some 
times  allowed  to  be  proved  as  res  gestca^  but  it  is  only  as  explana- 
tory of  some  act  done,  or  enterprise  entered  upon. — 1  Brick.  Dig. 
843-4,  5,  6,  §§  556,  576,  590,  591,  593.  We  find  no  evidence 
in  this  record  to  authorize  the  proof  of  this  declaration  by 
plaintiff".  The  same  rule  applies  to  testimony  given  by  Mary 
Seals. 

Charge  number  three,  given  at  plaintiff's  instance,  is  faulty, 
in  that  it  permitted  plaintiff  to  recover  for  time  lost  in  attending 
to  the  suit.  Charges  four,  five  and  seven,  given  for  plaintiff, 
are  misleading. 

Of  the  chages  requested  by  defendant,  and  refused,  ten  in 
number,  all  should  have  been  given,  except  four  and  five. 

Reversed  and  remanded. 


Roberts  v.  Pippen. 

Action  against  Judge  <7f  Prolate  for  Penalty  for  issuing 
Marriage  License  to  Minor  in  Violation  of  Provisions  of 
the  Statute. 

1.  Repeal  of  statutes  by  implication  not  favored. — The  repeal  of  stat- 
utes by  implication  is  not  favored;  and,  ordinarily,  the  courts  will  not 
declare  a  prior  statute  to  have  been  repealed  by  a  subsequent  one,  in  the 
absence  of  express  words,  unless  the  provisions  of  the  two  are  directly 
repugnant. 

2.  When  statute  not  repealed  by  implication. — The  act  of  March  Ist, 
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1881  (Pamph.  Acts,  1880-1,  p.  31),  amending  section  2681  of  the  Code 
of  1876,  which  prescribes  a  penalty  against  probate  judges  for  issuing 
marriage  Ucenses  to  minors  in  certain  cases,  after  providing  that  nothing 
contained  in  the  act  should  "affect  the  liability  of  probate  judges  in- 
curred for  the  issuance  of  licenses"  prior  to  the  passage  of  the  act,  re- 
peals the  section  as  it  then  stood.  This  act  was  itself  amended  by  the 
act  of  February  5th,  1883  (Pamph.  Acts,  1882-3.  p.  38),  the  provisions  of 
which  are  expressly  made  to  apply  to  "  all  suits  that  hereafter  may  be 
brought,  or  which  are  now  pending  under  section  2681  of  the  Code,  as 
amended"  thereby,  or  by  the  act  of  March  Ist,  1881 ;  and  which  repeals 
"  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  act." 
HeAd,  that  the  act  of  February  5th,  1883,  did  not  repeal  the  saving  clause 
of  the  act  of  March  1st,  1881,  or  affect  a  suit  brought  under  section  2681, 
as  it  originally  stood,  and  pending  on  1st  March,  1881. 

3.  When  averment  in  complaint  mere  descripttu  ponsonie. — Where, in  an 
action  against  a  judge  of  probate  for  issuing  a  marriage  license  to  a  mi- 
nor, etc.,  under  section  2681,  as  it  originally  stood,  the  complainant  de- 
scribes the  minor  to  whom  the  license  was  issued  by  her  name,  and  the 
further  designation,  that  she  is  the  plaintiff's  daughter,  the  latter  words 
are  merely  descriptio  persons,  which  it  is  not  necessary  to  prove,  the 
original  statute  authorizing  a  recovery  of  the  penalty  by  any  person  who 
elected  to  sue  for  it. 

4.  Falsns  in  nno,  falsus  in  omnibus  ;  when  maxim  has  no  application. 
The  maxim,  Falstis  inuno,  falsus  inomnibus,  has  no  application  to  cases 
in  which  a  false  statement  is  inadvertently,  and  not  willfully  made  by  a 
witness. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon  Wm.  S.  Mudd. 

This  was  an  action  by  Phil.  Pippen,  suino^  on  his  own  behalf, 
and  on  behalf  of  the  State  of  Alabama,  against  Thomas  W. 
Roberts,  in  which  the  plaintiff  sought  to  recover  of  the  defend- 
ant the  sum  of  live  hundred  dollars,  the  penalty  provided  by 
section  2681  of  the  Code  of  1876,  for  his  issuing,  as  judge  of 
probate,  to  Fanny  Pippen,  "daughter  of  said  plaintiff,  Phil, 
rippen,  an  infant  under  the  age  of  eighteen  years,"  etc.,  "  a 
marriage  license  for  the  celebration  of  the  rites  of  matrimony  " 
.between  the  said  Fanny  and  one  Cary  Foster,  contrary  to  the 
provisions  of  the  statute.  The  suit  was  commenced  on  27th 
January,  1881,  and  was  tried  at  the  fall  term,  1882,  of  said 
court,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff. 

The  plaintiff,  after  proving  the  issue  of  the  license  by  the 
defendant  as  judge  of  probate,  and  the  marriage  of  the  parties 
in  pursuance  thereof,  was  examined  as  a  witness  in  his  own  be- 
half, and  testified,  in  substance,  that  over  thirty  years  ago  he 
was  married  to  Julia  Pippen,  when  they  both  were  slaves,  and 
from  the  day  of  their  marriage  to  the  time  of  the  trial  they 
had  lived  together  as  man  and  wife ;  that  the  said  Fanny  was 
his  daughter,  and  when  she  married  she  was  in  her  sixteenth 
year;  and  that  he  was  not  present  when  the  license  was  issued, 
and  knew  nothing  about  it.  On  cross-exnmination,  the  plain- 
tiff testified,  among  other  things,  that  his  uaughter  Fanny  was 
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born  "since  he  was  freed,  or  since  freedom  ;"  that  his  daugh- 
ter "next  to  Fanny"  was  then  going  on  sixteen  years  of  age, 
and  she  was  also  "  born  since  feedom ;"  and  that  he  conld  not 
tell  what  year  he  was  emancipated.  Another  witness  for  the 
plaintiff  testified  that  the  said  Fanny  was  born  in  August, 
1863,  and  was  in  her  sixteenth  year  wlien  she  was  married. 

The  defendant  was  examined  as  a  witness  in  his  own  behalf, 
to  whom  his  counsel  propounded  the  following  questions,  to 
each  of  which  the  plaintiff  separately  objected,  his  objections 
were  sustained,  and  exceptions  were  duly  reserved  by  the  de- 
fendant, to-wit:  (1)  Whether,  at  the  time  he  issued  said  mar- 
riage license,  Gary  Foster  made  any  statements  to  him  as  to  the 
age  of  Fanny  Pippen ;  (2)  whether,  at  the  time  of,  and  before 
witness  issued  said  license,  Gary  Foster  and  one  Morris  made 
an  affidavit  that  said  Fanny  was  over  the  age  of  eighteen  years; 
(3)  whether  Phil.  Pippen,  after  the  issue  of  said  license,  and 
after  the  marriage,  did  not  admit  to  him  that  he  had  given  his 
consent  to  said  marriage;  (4)  whether,  after  the  license  was 
issued,  and  after  the  marriage,  Phil.  Pippen  did  not  give  his 
consent  to  said  marriage,  and  ratified  it ;  and  (5)  whether,  at 
the  date  of  the  issue  of  the  license,  in  his  judgment,  the  said 
Fanny  was  eighteen  yeai's  of  age.  The  defendant  testified  that 
he  knew  the  said  Fanny  before  the  license  was  issued,  and  that 
"she  was  then. as  large  as  she  is  now."  The  defendant  offered 
to  prove  by  another  witness,  that  after  the  license  was  issued, 
and  the  maVriage  was  consummated,  the  plaintiff  signed  a  paper 
writing,  in  these  words :  "  I  consent  to  the  marriage  of  my 
daughter  Fanny  to  Gary  Foster,  and  request  that  a  license  issue 
for  that  purpose ;"  and  consented  that  the  paper  should  be  ante- 
dated, and  made  to  read  as  of  the  28th  May,  1880;  and  that 
said  paper  had  been,  after  it  was  signed  b}'  the  plaintiff,  filed 
in  the  office  of  the  judge  of  probate,  by  the  plaintiff's  consent, 
with  the  bond  that  Gary,  Foster  had  made  when  the  marriage 
license  was  procured.  To  this  proof  the  plaintiff  objected,  his 
objection  was  sustained,  and  the  defendant  excepted.  The 
plaintiff  offered  other  evidence  tending  to  show  that  the  said 
Fanny  was  his  daughter;  and  the  defendant  offered  testimony 
"  tending  to  show  that  said  Fanny,  from  her  appearance  and 
developments,  was,  at  the  date  of  the  issuance  of  said  license, 
eighteen  years  of  age." 

As  recited  in  the  bill  of  exceptions,  "  at  the  close  of  the  tes- 
timony on  the  part  of  the  defendant,  Fanny,  the  person  men- 
tioned in  plaintiff's  complaint,  was  called  to  the  witness  stand 
by  defendant's  counsel,  but  no  question  was  asked  her  by  them  ; 
but  they  stated  that  they  simply  wished  to  make  profert  of  said 
Fanny,  that  the  jury  might  see  the  difference  in  color  between 
said  Fanny  and  the  said  Phillip  Pippen,  and  have  them  to  de- 
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terinine  whether  said  Phillip  was  in  truth  and  in  fact  the  father 
of  said  child.  PhiUip  Pippin  had  been  on  the  stand  as  a  wit- 
ness for  himself,  and  he  was  a  black  man,  and  had  the  appear- 
ance of  a  full-blooded  negro.  Fanny  was  of  a  lighter  complex- 
ion, her  color  being  that  of  a  brown  or  dark-colored  mulatto. 
There  was  no  evidence  of  the  color  of  Julia,  the  mother  of  said 
Fanny." 

The  foregoing  being  the  substance  of  the  material  facts  dis- 
closed by  the  evidence,  the  defendant  requested  the  court  in 
writing  to  give  the  following  charges  :  (1)  "  During  the  exist- 
ence of  slavery  in  Alabama,  slaves  were  incapable  of  contract- 
ing valid  marriages,  and  since  the  abolition  of  that  institution, 
although  connubial  relations  between  slaves,  existing  at  the 
time  of  emancipation,  were  declared  valid  marriages  by  ordi- 
nances and  legislative  acts,  enacted  after  the  time  of  emancipa- 
tion, nevertheless,  it  is  only  the  actual  issue  of  such  marriages 
which  is  legitimatized ;  and,  therefore,  unless  the  jury  believe 
from  the  evidence  that  Fanny  Pippen  was  begotten  by  Phil. 
Pippin,  there  is  a  variance  between  the  allegations  and  the 
proof,  and  they  must  find  for  the  defendant.'-  (2)  "If  the  jury, 
from  the  evidence,  believe  that  Phil.  Pippen  swore  falsely  when 
he  said  that  Fanny  was  born  after  he  was  freed,  or  freedom 
took  place,  then  the  jury  can  look  to  that  fact  in  weighing  the 
testimony  of  Phil.  Pippin,  and  may,  if  they  see  proper,  disregard 
his  testimony."  These  charges  the  court  refused,  and  the  de- 
fendant duly  excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

Tnos.  Seay  and  J,  P.  McQueen,  for  appellant. 
11.  C.  Tompkins  and  Thos.  W,  Coleman,  contra. 

SOMERYILLE,  J. — The  present  is  a  qui  tarn  action  against 
the  probate  judge  of  Greene  county  for  issuing  a  license  to 
marry  to  a  minor,  in  violation  of  the  provisions  of  the  statute. 
Code,  1876,  §  2678.  The  action  was  brought  on  the  twenty- 
seventh  of  January,  1881,  under  section  2681  of  the  Code, 
which  reads  as  follows  : 

"  A  judge  of  probate  issuing  a  license  to  marry  contrary  to 
the  provisions  of  this  article,  forfeits  five  hundred  dollars,  one- 
half  to  the  State,  and  the  other  half  to  the  use  of  any  person 
who  may  sue  for  the  same." 

This  section  was  amended  by  the  act  approved  March  1,  1881, 
entitled  "  An  act  to  amend  section  2681  of  the  Code,"  found 
on  page  31  of  tiie  Session  Acts  of  1880-81.  This  amendment 
authorized  the  jury  to  excuse  or  justify  the  issuance  of  the 
license  so  as  to  defeat  the  forfeiture,  if  the  minor  applying  for 
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it  made  affidavit  of  his  or  her  having  obtained  the  requisite 
age,  and  presented  at  tiie  same  time  such  a  personal  appear- 
ance as  would  reasonably  justify  such  a  conclusion.  After 
further  declaring  that  nothing  contained  in  the  act  should  "  uifect 
the  liability  of ijrohate  judges  incurred  for  the  issuance  of  li- 
censes'''' hefore  the  passage  of  the  aet^  section  2681,  as  it  stood 
in  the  Code  at  that  time,  was  expressly  repealed. 

On  February  5th,  1883,  the  above  act  of  March,  1881,  was 
itself  amended  in  several  particulars. — Acts  1882-83,  pp.  38-9. 
The  penalty  was  reduced  to  two  hundred  dollars,  and  the  right 
to  sue  conferred  on  the  parent  or  guardian  for  the  use  of  the 
ward.  Omitting  mention  of  other  changes  immaterial  to  the 
question  under  consideration,  we  designate  the  following  sec- 
tions of  the  last  amended  act  as  of  most  importance  in  their 
bearing : 

"Sec.  2.  Beit  further  enacted,  That  in  all  suits  that  here- 
after may  be  brought,  or  which  are  now  pending  under  section 
2681  of  the  Code,  as  amended  by  an  act  entitled  '  An  act  to 
amend  section  2681  of  the  Code,'  approved  March  1,  1881,  or 
as  amended  by  this  act,  where  it  appears  that  the  parent  or 
guardian  consented  to  the  marriage,  this  shall  be  a  defense  to 
said  suit. 

"  Sec.  3.  Be  it  further  enacted,  That  all  laws  and  parts  of 
laws  in  conflict  with  the  provisions  of  this  act,  be  and  tiiey  are 
hereby  repealed." 

The  question  presented  for  decision  is,  whether  suits  brought 
under  section  2681  of  the  Code,  as  it  originaUy  stood,  and  which 
are  specially  exempted  from  the  operation  of  the  first  amendatory 
act  of  March  1,  1881,  are  affected  by  the  last  act  of  February, 
3883.  It  is  contended  by  appellant's  counsel  that  the  saving 
clause,  preserving  the  rights  of  litigants  as  to  such  suits,  is  re- 
pealed by  the  act  of  1883,  and  tliat  tlie  plaintiff's  right  of 
action,  in  the  present  case,  to  the  statutory  penalty  is  thus  de- 
stroyed. 

Without  admitting  that  the  principle  invoked,  which  forbids 
the  enforcement  of  a  mere  statutory  penalty  after  repeal  of  the 
statute  conferring  the  right  to  the  penalty,  has  any  application 
after  the  right  has  been  reduced  to  judgment,  as  was  done  in 
this  case  before  the  passage  of  the  act  of  February,  1883,  we 
are  of  opinion  there  lias  been  no  repeal  of  the  saving  clause  in 
the  act  of  March,  1881,  which  reserved  rights  of  action  then 
already  accrued  under  section  2681  of  the  Code  of  1876. 

It  is  not  insisted  that  the  repeal  is  express,  but  only  by  im- 
plication. The  rule  is  settled  that  the  repeal  of  statutes  by 
implication  is  not  favored  by  the  law.  In  order  to  harmonize 
legislative  acts,  courts  are  required  to  adopt,  if  necessary,  rules 
of  fair  and  liberal  construction.     If  it  be  possible  to  reconcile 
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the  two  statutes  so  as  to  permit  both  tostaad,  without  violating 
sound  principles  of  construction,  this  will  be  done.  The  court 
will  not  ordinarily  declare  a  prior  act  to  be  repealed  by  a  sub- 
sequent one,  in  the  absence  of  express  words  of  repeal,  unless 
the  provisions  of  the  two  are  directly  repugnant,  or,  as  fre- 
quently expressed,  irreconcilably  inconsistent. — Pearce  v. 
Bank  of  Mobile,  33  Ala.  693 ;  George  v.  Skeates,  19  Ala.  738 ; 
2  Brick.  Dig.  p.  463,  §§  44,  45 ;  Sedgwick^s  Stat,  and  Const. 
Law  (2nd  Ed.),  98. 

We  can  see  no  necessary  repugnancy  between  the  provisions 
of  the  act  of  1883,  and  the  saving  clause  in  the  act  of  1881, 
under  consideration.  The  legislative  intention  to  preserve  all 
rights  of  action  which  had  accrued,  before  the  passage  of  the 
latter  act,  under  section  2681  of  the  Code  of  1876,  is  very 
clearly  expressed  in  the  act  of  1881. — Acts  1880-81,  p.  31.  It 
is  not  insisted  that  any  repeal  is  affected  by  section  2  of  the 
act  of  1883,  which  only  permits,  as  a  defense,  the  fact  of  the 
parents'  or  guardians'  consent  to  the  marriage,  in  two  classes  of 
cases,  (I)  Such  as  might  be  brought  under  the  act  of  1883,  and 
{2)  such  as  had  been  brought  under  the  act  of  1881,  or,  more 
specifically,  under  section  2681  of  the  Code  as  amended  by 
that  act.  J^o  allusion  is  made  to  suits  brought  under  this  sec- 
tion of  the  Code,  as  it  originally  stood  before  amendment,  a.\\d 
the  present  suit  is  of  that  class,  being  expressly  preserved  by 
the  saving  clause  in  question.  "  The  effect  of  a  reservation,  or 
saving,  in  the  repeal  of  a  penal  statute,"  as  observed  by  Or- 
mond,  J.,  in  Pope  v.  Lewis,  4  Ala.  492,  "  as  to  suits  commenced 
under  it,  is  to  continue  the  statute  in  force  quoad  such  suits.^^ 

The  particular  contention  here  made  by  counsel  is,  that  a  re- 
peal of  this  clause  was  effected  by  section  3  of  the  act  of  1883, 
which  declares  that  all  laws  and  parts  of  laws,  m  conflict  with 
the  provisions  of  this  last  act,  "  be  and  they  are  hereby  re- 
pealed." It  is  o])vious,  however,  upon  careful  consideration, 
that  there  is  no  necessary  conflict  between  the  scope  of  this  act 
and  the  operation  of  this  saving  clause.  The  act  of  1883  does 
not  purport  to  make  any  provision  for  suits  instituted  under 
section  2681  of  tlie  Code,  as  it  originally  stood  before  amend- 
ment. It  purports  only  to  affect  suits  brought  under  the  act 
of  1881,  and  such  as  might  afterwards  be  brought  under  the  act  of 
February  5th,  1883.  It  nowhere  encroaches  upon  the  field 
of  operation  reserved  by  the  saving  clause.  It  says  nothing 
about  suits  brought  under  section  2681  of  the  Code.  There 
can  therefore  be  no  repugnancy  between  the  provisions  of  the 
last  act  and  the  saving  clause.  There  is  full  scope  for  the 
operation  of  the  two  without  any  conflict. 

It  is  apparent,  without  argument,  that  the  various  excep- 
tions to  the  rulings  of  the  court  on  the  evidence  were  taken  upon 
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the  theory  that  the  present  action  was  modified  by  the  act  of 
March  1,  1881.  In  view  of  the  conclusion  which  we  have 
reached  above,  that  all  suits  brought  under  section  2681  of  the 
Code,  as  it  originally  stood,  are  entirely  unaffected  by  either  of 
the  amendatory  acts  of  1881,  or  of  1883,  the  assignments  based 
on  these  exceptions  must  be  overruled.  The  statement  of  the 
defendant  Roberts  as  to  the  age  of  the  minor,  Fanny,  must  be 
construed  as  the  averment  of  a  mere  ojnnion  based  upon  the 
personal  appearance  of  the  girl,  and  not  of  a  fact  based  upon 
his  knowledge  of  her  age. 

The  first  charge  requested  by  the  defendant  was  properly 
refused.  The  designation  of  the  minor  in  the  complaint  as 
the  daughter  of  the  plaintiff  was  a  mere  desoriptio  persmKB^ 
fully  sustained  and  nowhere  contradicted  by  the  evidence  ;  but 
it  was  entirely  immaterial  to  authorize  a  recovery,  both  in  point 
of  allegation  and  of  proof.  The  maxim.  Falsa  demonstTotio 
mm  nocet,  applies  here,  and  authorizes  the  rejection  as  sur- 
plusage of  "any  false  description  that  is  not  vital  to  the  object 
of  controversy. — 1  AVhart.  Ev.  §  412.  The  penalt}-  under  the 
new  statute  is  given  to  the  parent,  or  guardian,  but  under  the 
law  governing  the  present  action  it  was  given  to  any  person 
who  elected  to  sue  for  it.— Code,  1876,  §  2681. 

jS^or  can  we  see  -any  error  in  the  refusal  of  the  last  charge 
requested  by  the  defendant.  It  is  an  attempt  to  improperly 
appl}'  the  maxim,  Fals^isin  uno,  falsus  in  omnibus,  which  has 
no  application  to  cases  where  a  false  statement  is  inadvertently 
and  7wt  willfnlly  made  by  a  party,  or  other  witness.  Such 
falsehood  should  not  only  be  corruptly  asserted,  but  should  go 
to  "the  core  of  the  witness'  testimony,"  before  a  jury  is 
authorized  to  reject  his  entire  statement  as  unworthy  of  credit 
on  the  principle  intended  to  be  embodied  in  this  maxim. 
1  Whart.  Ev.  §  412,  note  2,  and  cases  cited.  The  charge  in 
question  was  clearly  erroneous  when  tested  by  these  principles. 

The  judgment  is  affirmed. 


LoAvery  i\  Peterson. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

I .  Veyidor''s  lien,  when  title  retained  ;  nature  of. — When  a  vendor  of 
lands  retains  in  himself  the  legal  title,  covenanting  to  convey  it  at  a 
future  day,  upon  condition  that  the  vendee  makes  payment  of  the  pur- 
chase-money, he  carves  out  his  own  security,  which  is  in  the  nature 
of  a  mortgage,  and  to  which  all  the  essential  incidents  of  a  mortgage 
attach. 
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2.  Vendhr's  lien  ;  distinction  hetu-een,  tvhen  title  conveyed  and  when 
retained. — There  is  a  plain  and  recognized  distinction  between  the  equi- 
table lien  which  a  vendor  of  lands  has,  when  he  convej^s  the  legal  title, 
and  the  security  he  carves  out  for  himself,  when  he  retains  the  legal  title, 
covenanting  to  part  with  it  only  upon  the  payment  of  the  purchase- 
money.  In  the  latter  case,  independent  of  statute,  a  transfer  by  delivery 
of  a  note  or  bond  given  for  the  purchase-money  passes,  in  equity,  the 
security  retained  for  the  debt. 

3.  Assignment  of  debt  in  eguity  ;  what  operates  as. — In  a  court  of 
equity,  an  assignment  of  a  debt  may  be  in  writing  or  by  parol,  and  no 
particular  form  therefor  is  essential ;  it  is  sufficient  if  there  is  an  inten- 
tional transfer  or  making  over  of  the  subject-matter,  conferring  a  com- 
plete and  present  right  on  the  assignee, 

4.  Lien  on  lands  for  purchase-money  ;  when  vendor  can  not  dispute  his 
oivn  title. — A  vendor  of  lands,  retaining  in  himself  the  legal  title  as 
security  for  the  payment  of  the  purchase-money,  can  not,  as  against  an 
assignee  of  a  note  given  for  the  purchase-money,  seeking  to  enforce  the 
security,  be  heard  to  dispute  his  own  title,  or  to  aver  that  he  has  not 
an  estate  in  the  premises  co-extensive  with  that  he  has  covenanted  to 
convey. 

5.  Stipulation  for  forfeiture  in  contract  for  sale  of  land  ;  when  ivaived. 
A  stipulation  in  a  contract  for  the  sale  of  land,  providing  for  a  forfeiture 
of  the  contract  if  the  purchase-money  is  not  paid  as  it  becomes  due.  and 
binding  the  purchaser,  in  the  event  of  forfeiture,  to  pay  rent,  is  reserved 
for  the  benefit  of  the  vendor,  and  may  be  waived  by  him;  and  it  is 
waived  by  iiis  accepting  part  payment  of  the  first  installment  of  the 
purchase-money  before  it  is  due,  and  by  transferring  a  part  of  the  install- 
ment in  payment  of  a  debt. 

Appeal  from  Pickens  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

On  23d  October,  1879,  J.  W.  F.  Lowery  entered  into  a 
written  contract  with  M.  G.  and  B.  F.  Cosper,  by  which  he 
"  contracted  and  agreed  to  sell  "  to  them  a  designated  tract  of 
land  in  Pickens  county,  in  this  State,  at  and  for  the  snm  of 
$1,655.40,  payable  in  three  equal  installments,  one  on  1st  Janu- 
ary, 1881,  one  on  1st  January,  1S82,  and  the  other  on  1st 
January,  1883  ;  and  to  execute  and  deliver  to  them  a  deed  to 
said  land,  with  covenants  of  warranty,  on  payment  of  the  pur- 
chase-money. It  was  also  provided  in  the  contract  that  "  if 
default  1)0  made  in  fulfilling  this  agreeiTient,  or  any  part  there- 
of, on  the  part  of  the  parties  of  the  second  part  [M.  G.  and  B. 
F.  Cosper],  then  and  in  such  case  they  are  to  pay  to  the  party 
of  the  first  part  [J.  W.  F.  Lowery]  a  .yearly  rent  of  two  hun- 
dred dollars  for  each  year,  the  same  secured  by  a  statutory 
lien  ;  and,  in  case  of  the  above  forfeiture,  the  said  party  of  the 
first  part,  his  heirs  and  assigns,  shall  be  at  liberty  to  consider 
this  contract  as  forfeited  and  annulled,  and  to  dispose  of  the 
said  land  to  any  other  person  in  the  same  manner  as  if  this 
contract  had  never  been  made."  The  installments  of  the 
purchase-money  were  not  evidenced  by  any  other  writing  than 
the  said  contract. 

The  bill  in  this  cause  wa?  filed  on  4th  April,  1882,  by  A.  J. 
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Peterson,  claiming  as  assignee  or  transferee  of  an  unpaid  bal- 
ance of  the  first  installment  of  said  purchase-money  (a  part 
thereof  having  been  paid  prior  to  the  alleged  transfer  and  be- 
fore maturity),  against  J.  W.  F.  Lowery  and  M.  G.  and  B.  F. 
Cosper,  for  the  purpose  of  having  declared  and  enforced  a  lien 
on  the  land  for  the  payment  of  the  amount  of  said  purchase- 
money  claimed  by  him.  The  defendants  answered  the  bill ; 
the  said  M.  G.  and  B.  F.  Gosper,  in  a  joint  answer,  admitting 
substantially  the  averments  of  the  bill  ;  while  the  said  Lowery, 
in  a  separate  answer,  denied  that  the  complainant  was  the 
assignee  or  transferee  of  any  part  of  said  purchase-money, 
insisted  that  the  contract  had  been  forfeited,  and  set  up  that 
his  wife  had  a  resulting  trust  in  the  laud. 

In  the  latter  part  of  the  year  1880,  Lowery  owed  the  com- 
plainant an  account  for  $440.50 ;  and  the  complainant's  evi- 
dence tended  to  show  that  he  receipted  this  account,  and,  in 
consideration  thereof,  Lowery  transferred  the  first  installment 
of  said  purchase-money  to  him.  The  transfer  was  by  parol, 
but  was  accompanied  by  delivery  of  the  contract  itself.  On 
the  other  hand,  the  evidence  introduced  by  Lowery  tended  to 
show  that  the  complainant  paid  him  for  the  Cospers,  on  account 
of  said  purchase-money,  $440.50,  by  receipting  said  account ; 
he,  at  the  same  time,  charging  said  amount  to  the  Cospers. 
The  opinion  does  not  render  it  necessary  to  make  a  fuller 
report  of  the  evidence. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  be  entered,  granting  to  the  complainant  the 
relief  sought  by  him  ;  and  that  decree  is  here  made  the  basis 
of  the  assignments  of  error. 

M.  L.  Stansel  and  E.  J.  Fitzpatrick,  for  appellant. 
D.  C.  Hoix),  contra. 

BRICKELL,  C.  J. — When,  as  in  the  present  case,  a  vendor 
of  lands  retains  in  himself  the  legal  title,  covenanting  or  agreeing 
to  convey  if  at  a  future  day,  upon  condition  that  the  vendee 
makes  payment  of  the  purchase-money,  he  carves  out  his  own 
security,  which  is  in  the  nature  of  a  mortgage,  and  to  which  all 
the  essential  incidents  of  a  mortgage  attach.  The  relation  of 
the  parties  is  analogous  to,  if  not  precisely,  that  which  would 
have  been  created,  if  the  vendor  had  made  a  conveyance  of  the 
.legal  estate,  and,  contempoi'aneously,  the  vendee  had  executed  a 
mortgage  to  secure  the  payment  of  the  purchase-money.  For, 
as  has  been  justly  observed,  there  can  not  be  a  sensible  distinc- 
tion drawn  between  the  case  of  a  legal  title  conveyed  to  secure 
the  payment  of  a  debt,  and  a  legal  title  retained  to  secure  pay- 
ment.— Bankhead  v.  Owen,  60  Ala.  457. 
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Tlie  land  being  a  security  for  the  debt,  it  follows  that  any 
transfer  or  assignment,  not  limited  or  qualified  in  exclusion  of 
a  transfer  of  the  security,  which  passes  the  debt  and  the  right 
to  its  payment,  is  in  equity  a  transfer  of  the  security.  This 
has  never  been  doubted  in  the  case  of  a  mortgage,  and  tlicre  is 
no  room  for  doubting  it  in  the  analogous  case  of  a  vendor  re- 
taining the  legal  estate  as  security  for  the  payment  of  the  pur- 
chase-money.— BanJchead  v.  Ovjen,  supra.  The  reason  that  a 
transfer  of  the  debt  in  equity  passes  the  mortgage,  is,  that  a 
mortgage,  in  the  contemplation  of  a  court  of  equity,  is  a  charge 
upon  the  land  ;  and  whatever  will  give  the  money,  will  carry 
the  estate  in  the  land  along  with  it  to  every  purpose.  The  es- 
tate in  the  land  is  the  same  thing  as  the  money  due  upon  it. 
Martin  v.  Moiolin^  2  Burrows,  979.  The  debt  may  be  assign- 
ed wholly  or  partially  ;  and  if  there  is  an  assignment  of  but 
part  of  the  debt,  an  equitable  interest  vests  in  the  assignee, 
whicli  a  court  of  equity  will  protect  and  enforce. — 2  Sto.  Eq. 
§  10-1:4.  In  such  case,  the  security  for  the  debt  passes  ^^ra 
tanto  by  the  assignment. — Pattison  v.  Hull^  9  Cowen,  747  ; 
Thomas  v.  Wyatt,  5  B.  Munroe,  132. 

It  results  from  these  propositions,  that  the  contention  be- 
tween the  parties  resolves  itself  chiefly  into  a  question  of  fact. 
That  question  is,  whether  there  was  an  assignment  to  Peterson 
of  a  part  of  the  debt  for  the  purchase-money  of  the  lands  ;  or 
whether  he  made  a  partial  payment  of  the  debt,  trusting  for 
reimbursement  to  the  personal  responsibilit}'^  of  the  vendees. 
There  is  a  serious  and  irreconcilable  confiict  in  the  testimony  ; 
but  after  a  careful  consideration  of  it,  we  concur  in  the  conclu- 
sion of  the  chancellor,  that  there  is  a  preponderance  in  support 
of  the  claim,  that  tliere  was  a  partial  assignment,  and  not  a  par- 
tial payment  of  the  debt.  No  particular  form  of  assignment  is 
essential  in  a  court  of  equity  ;  it  may  be  in  writing  or  by  parol. 
It  is  sufficient,  if  there  is  an  intentional  transfer  or  making 
over  of  the  subject-nuitter,  conferring  a  complete  and  present 
right  on  the  assignee. — 1  Wait's  Actions  and  Defenses,  363-68. 
A  transfer  by  delivery  of  a  bond,  bill  or  promissory  note,  given 
by  the  vendee  for  the  purchase-money  of  lands,  would  not, 
prior  to  the  present  statute,  carry  the  equitable  lien  of  the  ven- 
dor. But  that  is  not  this  case ;  there  was  and  is  a  plain 
and  recognized  distinction  between  the  equitable  lien  and  the 
security  the  vendor  carves  out  for  himself  when  he  retains  the 
legal  title,  covenanting  to  part  with  it  only  upon  payment  of  the 
purchase- money. — BaiiHead  v.  Owen,  supra.  A  transfer  by 
delivery  of  a  note  or  bond  for  the  payment  of  money  passes  as 
fully  as  a  trasfer  oi-  indorsement  in  writing  the  beneficial  inter- 
est, entitling  the  assignee  or  transferee  to  demand  and  receive 
the  money,  and  to  discharge  or  forgive  the  debt.   Of  necessity,  it 
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passes  the  security  for  the  debt,  which  the  vendor  retained,  or 
which  may  have  been  created  by  a  mortgage.  For  in  tlie  con- 
templation of  a  court  of  equity,  the  debt  is  the  principal  thing, 
the  security  an  incident. 

Whether  the  wife  of  the  vendor  may  not  have  a  resulting 
trust  in  the  lands,  which,  if  enforced,  will  operate  a  destruc- 
tion of  the  legal  estate,  could  not  have  become  a  relevant,  ma- 
terial inquiry,  unless  the  purchasers  had  intervened  for  a  rescis- 
sion of  the  contract  of  purchase.  The  vendor,  to  defeat  the 
rights  of  the  assignee,  to  disappoint  the  assignment,  can  not  be 
heard  to  dispute  his  own  title,  or  to  aver  that  he  has  not  an  es- 
tate in  the  premises  co-extensive  with  that  he  has  covenanted 
to  convey. — Stewart  v.  Anderson^  10  Ala.  504. 

The  condition  in  the  contract  or  agreement  of  the  parties, 
that,  in  the  event  the  vendee  failed  to  pay  the  purchase-money, 
as  it  became  due  and  payable,  the  contract  should  i)e  forfeited, 
and  the  purchaser  bound  to  pay  rent,  was  reserved  for  the 
benefit  of  the  vendor,  and,  at  discretion,  he  could  dispense  with 
or  waive  it.  And  it  was  dispensed  with  or  waived  by  any  act 
on  his  part,  clearly  evincing  an  intention  to  treat  the  contract 
as  a  valid,  subsisting  contract  of  purchase. — Dum'por''8  case,  1 
Smith's  Lead.  Cases  (7th  Am.  Ed.),  93-136.  The  vendor  re- 
ceived part  payment  of  the  first  installment  of  the  purchase- 
money  before  it  was  due,  and  then  transferred  a  part  of  the  in- 
stallment m  consideration  of  the  payment  of  a  debt  of  his  own. 
There  could  not  have  been  by  conduct  more  plainly  manifested 
an  election  to  treat  the  contract  of  purchase  as  subsisting,  freed 
from  the  condition  of  lorfeiture.  There  was  nat  owing  to  him, 
if  advantage  was  to  be  taken  of  the  condition,  one-half  of  the 
sum  in  payment  of  which  he  assigned  the  first  installment.  In- 
deed, if  the  forfeiture  was  to  be  claimed,  the  assignment  was 
wanting  in  subject-matter.  Tliis  view  is  decisive  of  the  ques- 
tion raised  as  to  the  effect  of  the  failui-e  of  the  purchasers  to 
pay  in  full  the  first  installment  of  the  purchase-money. 

"We  find  no  error  in  the  record  prejudicial  to  the  appellants, 
and  the  decree  must  be  affirmed. 


Alabama    Great    Southern     Railroad 
Company  v.  McAlpine  &  Co. 

Action  against  Railroad  Company  for  Damages  to  Stock. 

1.     Railroad  companies;    care  and  diligence  in  running  trains. — The 
rule  governing  the  duty  and  liability  of  railroad  companies  in  running 
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their  trails  is,  that  their  emploj^ees  must  bestow  on  the  service  that  de- 
gree of  care  and  diligence  which  very  careful  and  prudent  persons  give 
to  their  own  affairs  of  similar  magnitude  and  delicacy. 

2.  Same;  'presumption  of  negligence. — When  injury  has  been  shown 
to  have  been  inflicted  by  a  railroad  company,  in  the  running  of  its  train, 
the  burden  is  shifted  to  the  company  to  repel  the  imputation  of  negli- 
gence, by  proof  sufficient  to  establish  a  prima  facie  case  of  proper  dili- 
gence. 

3.  Same;  non-observance  of  statutory  rules;  liability  resulting  from. 
It  is  the  duty  of  employees  of  railroad  companies  to  observe  the  statu- 
tory regulations  as  to  blowing  whistle,  etc.  (Code,  1876,  §  1699) ;  and  in 
case  of  injury  done  by  a  running  train,  which  could  be  reasonably  traced 
to  a  non-observance  of  these  regulations,  it  becomes  the  duty  of  the 
company  to  prove  that  they  had  been  complied  with  ;  but  this  principle 
can  not  be  extended  to  such  injuries  as  are  not  caused  by  non-observ- 
ance of  the  regulations. 

4.  Same;  diligence  required  of,  in  running  trains. — The  law  does  not 
require  that  a  railroad  company,  in  its  management  of  a  running  train, 
should  attempt  the  impossible  in  order  to  prevent  injury  or  accident ;  yet,  it 
must  resort  to  the  necessary  appliances  to  prevent  injury  or  accident,  so 
long  as  there  is  hope;  and,  when  sued,  the  onus  is  on  the  company  to 
show  the  utter  fruitlessness  of  any  attempt  that  might  be  made. 

5.  Same;  wheyi  company  not  liable  for  injury  to  stock. — If  a  moving 
train  of  a  railroad  company  has  a  proper  head-light  and  brakes  in  good 
order,  is  skillfully  officered,  is  not  running  at  undue  speed,  and  the 
officers  and  agents  directing  the  movements  of  the  train  are  attentive 
and  vigilant,  and  guilty  of  no  negligence,  then,  if  by  reason  of  the 
weather,  or  other  unavoidable  hinderance,  an  animal  on  the  track  is  not 
seen  until  it  is  too  late  to  save  it  by  the  use  of  the  appliances  belonging 
to  the  train,  the  company  is  not  liable  for  the  loss  or  injury. 

6.  Same;  liability  for  interest  on  damages  for  injury  to  stock. — A  charge 
instructing  a  jury,  in  a  case  against  a  railroad  company  to  recover  dam- 
ages for  killing  stock,  that  if  they  found  the  issues  in  favor  of  the 
plaintiff,  they  should  ascertain  the  value  of  the  stock  killed,  and  return 
a  verdict  therefor,  with  interest  thereon  from  the  date  of  the  loss  to  the 
time  of  the  trial,  is  free  from  error. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

This  was  an  action  by  J.  A.  McAlpine  &  Co.  against  the 
Alabama  Great  Southern  Riiih'oad  Company,  a  corporation 
operating  a  raih'oad  in  this  State,  to  recover  damages  for  in- 
juries alleged  to  have  l)een  done  to  a  mare  and  mule,  the  prop- 
erty of  the  plaintiffs,  by  the  defendant's  locomotive  and  train 
of  cars,  through  and  by  reason  of  negligence  and  want  of  care 
on  the  part  of  defendant's  agents  in  the  management  and  run- 
ning of  said  locomotiv^e  and  train.  The  defendant  pleaded 
(1)  the  general  issue;  (2)  that  at  the  times  said  mule  and  mare 
were  alleged  tu  have  been  injured  or  killed,  they  M'ere  not  the 
property  of  the  plaintiffs;  and  (3),  in  substance,  that  the 
plaintiffs  suffered  said  mare  and  mule  to  run  at  large  and  on 
defendant's  track,  and  that,  therefore,  the  injuries  complained 
of  were  caused  by  the  wrong  and  negligence  of  the  plaintiffs, 
and  not  from  a  want  of  proper  care  and  diligence  on  the  part 
of  the  defendant.     Issue  was  joined  on  the  first  and  second 
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pleas,  and  a  demurrer  was  interposed  to  the  third,  which  was 
sustained  by  the  court.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs. 

Tlie  plaintiffs,  after  showing  ownership  and  the  value  of  the 
mare  and  mule,  introduced  evidence  tending  to  show  that,  on 
4th  ISTovember,  1881,  the  mule  was  killed  by  a  locomotive  at- 
tached to  a  train  on  defendant's  road,  going  north-east,  about 
three  hundred  and  eighty-four  yards  south-west  of  Boligee,  a 
regular  depot  or  station  on  said  road,  at  which  station  or  depot 
a  public  road  crossed  said  track  ;  that  "  the  whistling  or  signal 
post,  at  or  near  which  the  whistle  for  the  station  and  road- 
crossing  is  usually  blown,"  is  about  four  liundred  and  ten  yards 
further  south-west  from  the  station,  thus  making  the  signal 
post  seven  hundred  and  ninety-four  yards  south-west  of  said 
station ;  "  that  at  the  place  where  said  mule  was  killed,  there 
were  on  both  sides  of  the  railroad  open  lands  used  as  a  pasture, 
covered  with  ordinary  swamp  woods,  which  came  down  to  de- 
fendant's right  of  way,  on  the  north-west  side  of  the  track, 
about  fifty  feet  from  the  iron  rail  of  the  track,  but  did  not 
come  dowm  to  it  on  the  opposite  side ;"  that  the  mare  "  was 
found  about  one-half  mile  from  Boligee  station,  injured  so  as 
to  render  her  useless ;  that  she  was  blind  in  one  eye,  but  could 
see  a  little  out  of  the  other ;  that  she  was  seen  on  the  track, 
which  was  straight,  open  and  entirely  unobstructed  for  more 
than  a  mile,  in  front  of  the  passenger  train  of  defendant,  on 
November  26th,  1881,  the  distance  not  being  definitely  known  ; 
that  the  engine  blew  the  stock  alarm  continuously  from  the 
time  the  train  came  in  sight  of  a  witness,  who  observed  it 
from  a  point  about  four  hundred  yards  from  the  railroad  and 
from  the  mare ;  but  the  mare  remained  on  the  track  shaking 
her  head  as  if  trying  to  ascertain  from  what  direction  the 
sound  proceeded,  until  knocked  off ;  and  that  the  train  slack- 
ened its  speed  from  the  time  the  whistle  blew  until  it  struck 
the  mare,  coming  to  a  full  stop  shortly  thereafter." 

The  evidence  introduced  on  behalf  of  the  defendant  tended 
to  show  that  the  mule  w^as  killed  after  dark  and  after  the 
engineer  had  given  the  usual  whistle  signals  for  Boligee  station 
and  the  crossing  thereat ;  that  just  prior  to  striking  the  mule, 
the  brakes,  which  were  the  best  in  use,  and  of  which  the 
engineer  had  complete  control,  were  applied  in  order  to  stop 
the  train  at  the  station  ;  that  from  the  time  they  were  applied 
until  the  mule  was  struck,  they  were  firmly  held  on  ;  that  at 
the  time  the  brakes  were  applied  the  train  was  running  at  the 
rate  of  about  twenty-seven  miles  per  hour ;  that  the  engine 
was  in  charge  of  a  competent  and  skillful  man  who  had  been  a 
locomotive  engineer  for  thirty  years,  and  it  had  "  a  good  head- 
light, which  was  lit  and  burning  brightly  "  at  the  time  of  the 
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accident ;  that  the  position  of  the  engineer  was  on  the  right 
hand  side,  and  that  of  the  fireman  on  the  left  hand  side  of  the 
engine ;  that  both  were  in  their  respective  places,  and  on  the 
watch  for  obstructions,  etc.,  at  the  time  of  the  accident ;  that 
"  the  first  the  engineer  saw  of  said  mule,  it  was  trying  to  cross 
the  track  from  the  left  hand  side  of  the  road  ;  it  was  first  seen 
directly  in  front  of  the  engine,  just  as  he  struck  it ;"  that  an 
engineer,  from  his  position  on  the  engine,  can  not,  on  account 
of  the  boiler  and  smoke-stack,  see  the  left-hand  rail  of  the  track 
for  about  fifty  feet  in  front  of  the  engine ;  that,  with  the  aid 
of  the  head-light,  an  engineer  can  see  the  entire  right  of  way 
of  the  railroad  one  hundred  and  fifty  feet  ahead  of  the  engine, 
and  onward  until  tlie  range  of  light  is  passed  ;  that  "  the  light 
from  the  head-liglit  does  not  cover  the  entire  right  of  way 
back  of  one  hundred  and  fifty  feet  ahead  of  the  engine,  but 
only  part,  beginning  with  the  road-bed,  and  slanting  gradually 
outward  until  it  reaches  the  outside  lines  of  the  right  of  way," 
which  is,  at  the  place  of  accident,  one  hundred  feet  wide ;  that 
"in  running  a  passenger  train  at  its  usual  rate  of  speed,  one 
can  stop  the  train  between  one  hundred  and  one  hundred  and 
fifty  yards,  by  the  use  of  the  said  brakes  and  appliances  for 
such  purpose,  but  that  it  can  not  be  stopped  within  that  dis- 
tance by  any  known  appliances  in  use  ;"  that  '•  the  engineer 
'  was  looking  forward  when  said  mule  was  struck,  and  could 
have  seen  it,  had  it  been  anywhere  on  the  right  of  way  beyond 
one  hundred  and  fifty  feet  in  front  of  the  engine,  or  anywhere 
in  the  line  of  light  cast  by  the  head-light ;  but  it  was  not  seen, 
nor  was  the  mule  on  the  right  of  way  at  the  time  the  engineer 
could  have  seen  it,  and  he  did  not  see  any  otiier  mule  ;"  that 
the  first  time  the  fireman  saw  the  mule,  "  it  was  about  twenty 
feet  from  the  engine,  coming  in  a  run,  and  jwnped  on  the  track 
immediately  in  front  of  the  engine;"  that  when  he  saw  the 
mule,  he  had  just  got  up  from  shoveling  coal  into  the  furnace 
of  the  engine  ;  that  "from  the  time  tiie  mule  was  perceived 
until  tiie  injury  had  been  done,  it  was  impossible  to  do  any 
tiling  known  to  skillful  engineers,  to  avert  or  prevent  the  in- 
jury ;"  and  that  it  was  the  fireman's  duty  to  ring  tiie  bell  when 
approaching  stations,  but  he  did  not  remember  ringing  the 
bell  before  striking  the  mule,  though  he  did  ring  it  afterwards 
until  the  station  was  reached. 

The  evidence  for  the  defendant  further  tended  to  show  that 
"  the  said  mare  was  killed  about  26th  November,  1881,  by  a 
passenger  train  coming  north-east,  between  one-half  and  three- 
quarters  of  a  mile  south-west  of  Boligee  station,  in  an  open 
field  ;  that  said  train  was  in  charge  of  competent  and  skillful 
employees,  and  supplied  with  the  best  known  appliances  in  use 
on  such  service  ;  that  the  mare  was  first  seen  standing  on  the 
Vol.  lxxv. 
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track,  about  one  hundred  yards  in  front  of  the  train,  on  a  cold, 
frosty  morning,  about  seven  o'clock  ;  that  the  engineer  and  fire- 
man were  in  their  usual  positions,  and  on  the  look-out  for 
obstructions ;  that  the  track  was  straight,  and  the  mare  would 
have  been  seen  sooner,  but  tlie  exceeding  cold  morning  caused 
frost  to  continually  form  on  the  glass  in  front  of  the  engine 
cab;  that  the  engineer  was  continually  wiping  the  glass  in  order 
to  see  ahead  ;  that  thefirenmn  had  also  wiped  the  glass  in  front 
of  him,  on  his  side  of  the  cab,  but  did  not  keep  it  well  wiped, 
and  he  could  not  see  through  it  well ;  that  so  soon  as  the  whistle 
was  blown,  the  fireman  stuck  his  head  out  of  the  window,  and 
kept  it  out,  looking  at  said  mare,  until  the  engine  struck  her; 
that  so  soon  as  the  mare  was  perceived,  the  usual  cattle  alarm 
was  sounded,  and  the  brakes  were  applied,  and  both  continued 
until  the  mare  was  struck  ;  that  when  the  alarm  was  sounded, 
the  raare  did  not  move  from  the  track,  but  only  shook  and 
moved  her  head  from  side  to  side,  and  remained  standing:  on 
the  track  until  she  was  struck  and  knocked  therefrom  ;  that  the 
train  stopped  when  the  mare  was  about  opposite  the  baggage 
car,  the  brakes  were  kept  on,  and  held  firmly  down,  and,  when 
it  was  seen  that  the  mare  did  not  move  from  the  track,  the 
engine  was  reversed  about  twenty  feet  before  the  collision,  but 
it  was  impossible  to  prevent  the  killing." 

The  foregoing  being  substantially  all  the  evidence  intro- 
duced on  the  trial,  the  court  charged  the  jury,  ex  mero  motu^ 
"  that  if  they  found  a  verdict  for  the  plaintiffs  for  both  the 
mule  and  mare,  they  would  ascertain  the  value  of  the  property, 
and  return  a  verdict  for  the  same,  with  the  interest  thereon 
from  the  lespective  dates  on  which  said  property  was  injured 
to  the  present  time."  Defendant  duly  excepted  to  this 
charge,  and  also  to  the  refusal  of  the  court  to  give,  at  its  writ- 
ten request,  the  following  charges  :  11.  "If  the  jury  believe 
the  evidence  in  this  cause,  offered  to  them  concerning  the  mare 
sued  for,  then  it  is  their  duty  to  find  their  verdict,  so  far  as 
the  mare  is  concerned,  for  the  defendant."  12.  "  If  the  jury 
believe  the  evidence  in  this  case  in  regard  to  the  killing  of 
said  mule,  then,  in  so  far  as  said  mule  is  concerned,  their  ver- 
dict must  be  for  the  defendant." 

The  rulings  on  the  charges  above  noted  are  here,  inter  alia, 
assigned  as  error. 

Wood  &  Wood,  with  whom  were  T.  C.  Clark  and  J.  P. 
McQueen,  for  appellant.  (1)  Charges  11  and  12,  requested  by 
the  defendant,  should  have  been  given.  The  evidence  discussed 
at  length,  and  following  authorities  cited  and  commented  on  : 
Alahama  Great  Southern  R.  R.  Co.  v.  Jones,  71  Ala.  487; 
East  Tenn.,  Va.  c6  Ga.  R.  R.   Co.  v.  Bayliss,  74  Ala.  150. 
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(2)  The  general  charge  of  the  court,  allowing  interest  in  the 
event  of  a  recovery,  was  erroneous. — Marshall  v.  SchriGke'i\  63 
Mo.  308 ;  Gilpins  v.  Co7isequa^  Peters  C.  C.  R.  88 ;  Jeari  v. 
Sandiford,  39  Ala.  317  ;  Sedg.  on  Meas.  Dam.  377  ;  The  Isaac 
Neioton,  1  Abb.  Ad.  R.  588  ;  Texas  &  P.  R.  Co.  v.  Ferguson^ 
9  Am,  tfe  Eng.  R.  R.  Cases,  396 ;  Fowler  v.  Davenjwrt,  21 
Texas,  635  ;  Houston,  etc.,  R.  R.  Co.  v.  Middrow,  51  Tex. 
233. 

J.  P.  Head,  contra.  (1)  Charges  11  and  12  were  properly 
refused.  As  to  the  mare,  there  is  abundant  evidence  of  negli- 
gence ;  and,  as  to  the  mule,  the  evidence  is  positive,  and  not 
even  disputed,  that  the  requirements  of  the  statute,  as  to  blow- 
ing the  whistle,  or  ringing  the  bell,  were  not  complied  witli  ; 
and  besides,  there  was  evidence  of  negligence.  (2)  The  charge 
of  the  court  on  the  measure  of  damages  was  correct.  The 
mare  and  mule  were  both  instantly  killed,  and  the  value,  with 
interest  thereon,  is  a  fair  and  proper  measure  of  damages. — 
Borden  v.  Bradshaw,  68  Ala.  362. 

STOT^E,  J. — The  present  suit  is  for  negligently  killing  a 
horse  and  mule  by  appellant's  trains.  The  killings  were  at 
different  times,  and  are  controlled  by  different  testimony. 
While  the  killing  was,  in  each  case,  shown  by  plaintiff's  evi- 
dence with  sufficient  certainty  to  authorize  the  jury  to  lind  the 
fact  of  the  killings,  the  circumstances  attending  them  were 
shown  alone  by  the  witnesses  for  the  defendant,  railroad  com- 
pany.    There  was  no  material  discrepancy  in  the  testimony. 

The  rule  governing  the  duty  and  liability  of  railroads  is,  that 
their  employes  must  bestow  on  the  service  that  degi-ee  of  care 
and  diligence  which  very  careful  and  prudent  persons  give  to 
thier  own  affairs  of  similar  magnitude  and  delicacy.  This  is  the 
extent. —  Grey  v.  Mobile  Trade  Company,  55  Ala.  387;  Tan- 
ner V.  L.  &  N.  R.  R.  Co.,  60  Ala.  621 ;  Ala.  Gr.  So.  R.  R. 
Co.  V.  McAlpine,  71  Ala.  545.  When  injury  has  been 
shown  to  have  been  inflicted,  the  burden  is  then  shifted  on  to 
the  railroad  company,  to  repel  imputation  of  negligence,  by 
proof  sufficient  to  establish  a  prima  facie  case  of  such  dili- 
gence. Section  1699  of  the  Code  of  1876  has  declared  certain 
rules  to  be  observed  by  railroad  employes.  These  it  is  their 
duty  to  observe ;  and,  in  case  of  injury  done  by  a  train,  which 
could  be  reasonably  traced  to  a  non-observance  of  these  rules, 
it  would  then  become  the  duty  of  the  railroad  company  to 
prove  that  these  rules  had  been  complied  with.  But  this  prin- 
ciple only  extends  to  such  injuries  as  are  caused  by  the  non- 
observance  of  such  rules.  The  railroad  is  not  liable  for  every 
injury  it  may  inflict.  It  is  only  liable  for  such  damages  as  are 
Vol.  lxxv. 
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done  to  persons,  stock,  or  other  property,  wliich  result  from  a 
failure  to  comply  with  the  requirements  therein  expressed,  or 
from  some  other  negligence  on  the  part  of  such  company  or  its 
agents. — Code,  §  1700.  Xo  matter  how  negligent  the  agents 
may  be,  if  no  one  is  injured  thereby ;  no  matter  what  injury 
may  be  suffered,  if  not  caused  or  contributed  to  by  the  negli- 
gence of  some  agent  in  the  control  of  the  train,  no  liability 
is  thereby  fixed  on  the  railroad  company, — M.  &  (J.  R.  R.  Co. 
'IK  Bibb,  37  Ala.  699 ;  Z.  d;  JV.  R.  R.  Co.  v.  Williams,  65 
Ala.  74. 

We  have  said  that  persons  having  the  control  of  railroad 
trains  in  motion,  must  bestow  that  degree  of  care  and  diligence 
which  very  careful  and  prudent  persons  employ  in  their  own 
private  affairs  of  similar  nature.  To  illustrate  this  principle, 
let  it  be  supposed  the  engineer  is  the  owner  of  the  railroad, 
with  all  its  interests  and  responsibilities,  and  the  stock  imperil- 
ed is  his  own.  He  is  running  on  schedule  time,  must  avoid 
collisions  with  other  trains,  must  strive  to  make  connections, 
and  so  maintain  the  accustomed  speed  of  his  train,  that  the 
reputation  of  his  road  for  the  transportation  of  passengers  and 
freight  be  preserved.  He  is  supposed  also  to  entertain  a  due 
regard  for  the  safety  of  his  cattle.  He  will  not  be  expected  to 
stop  his  train  upon  every  occasion  of  possible  danger  to  his 
stock.  •  If  he  did  so,  he  would  derange  the  schedule,  and  miss 
his  connections.  Neither  will  he  be  expected  to  run  with  un- 
checked speed  throughout  the  whole  line.  Pie  has  at  his  com- 
mand appliances  for  checking  the  speed  of  his  train,  for  stop- 
ping it  altogether,  and  frightening  stock  from  the  track.  He 
is  acquainted  with  the  habits  of  cattle,  and  with  the  effect  of 
the  stock  alarm  upon  them.  If  the  cattle  be  on  the  track,  he 
will  sound  the  alarm,  and  at  the  same  time  check  the  speed  of 
his  train,  so  that  if  the  alarm  prove  ineffectual,  he  can  halt  his 
train  and  thus  save  his  stock.  He  would  probably  pursue  this 
course,  if  the  cattle  were  perceived  a  sufficient  distance  ahead, 
to  give  time  for  these  several  stages.  If,  however,  with  a  suf- 
ficient headlight,  with  good  brakes  in  good  working  order,  and 
without  any  negligence  or  inattention  on  the  part  of  the  engi- 
neer, the  cattle,  not  being  seen,  or  seeable  before,  spring  sud- 
denly on  the  track,  or  become  visible  on  the  track,  in  so  close 
proximity  to  the  engine,  that  any  attempt  to  stop  the  engine  in 
time,  or  otherwise  to  prevent  the  collision,  must  fail,  then  there 
is  no  want  of  care,  even  if  no  attempt  be  made  to  stop  the  en- 
gine. The  law  does  not  require  the  impossible  to  be  attempted. 
We  mean,  however,  the  impossible  in  fact.  The  appliances 
must  be  resorted  to,  so  long  as  there  is  a  hope ;  and  the  onus 
is  on  the  railroad,  if  sued,  to  show  the  utter  fruitlessness  of  any 
attempt  that   might   be    made.     We   are   not   attempting   to 
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weaken  dr  destroy  the  rule  declared  in  /S.  &  JV.  R.  R,  Co.  v. 
Jo?ies,  56  Ala.  507.  That  case  hinged  on  the  fact  that  the  ox 
was  seen  in  dangerous  proximity  to  the  road  a  sufficient  dis- 
tance ahead  of  the  train  to  require  the  application  of  prevent- 
ive measures. 

In  Ala.  Gr.  So.  R.  R.  Co.  v.  Jones,  71  Ala.  487,  we,  to  some 
extent,  explained  and  modified  the  rule  we  had  declared  in  M. 
&  C.  R.  R.  Co.  V.  Lyon,  62  Ala.  71.  We  desire  now,  if  nec- 
essary, to  make  that  explanation  more  emphatic.  Speaking  of 
the  former  case,  we  then  said  :  "  It  was  not  intended  to 
assert  more  than  that  it  is  the  duty  of  railroad  companies  to 
employ  the  hest  machinery  and  appliances  which  are  in  use, 
and  the  failure  to  employ  them,  in  view  of  the  hazardous 
agencies  they  control,  the  dangers  necessarily  incidental,  is  a 
M'ant  of  the  care  and  diligence  a  man  of  ordinary  prudence 
would  observe.  The  omission  to  provide  them  is  a  violation  of 
the  duty  enjoined  by  law,  and  if  there  be  no  more  in  the  par- 
ticular case  than  the  omission  and  consequent  injury,  the  court 
may,  as  matter  of  law,  declare  there  is  actionable  negligence. 
The  proposition  must,  however,  be  accepted  with  limitations 
and  qualifications.  From  unknown  causes,  the  machinery  and 
appliances  may,  in  the  course  of  travel,  become  defective,  or 
natural  causes  may  intervene  which  render  it  inefficient.  The 
train  can  not  be  expected  to  stop  on  the  track.  The  stoppage 
may  involve  more  of  peril  than  its  continued  running,  as  the 
machinery  will  permit;  and  if,  under  su(rh  circumstances,  rea- 
sonable care  and  diligence  ai'e  observed,  negligence  could  not  be 
imputed.  If  it  were  true  that  from  fog,  or  from  driving  rains  or 
snow,  the  light  cast  from  a  proper  headlight  was  obscured,  the 
running  of  the  train  with  reasonable  [i.  e.  proper]  care,  in  view 
of  that  circumstance,  could  not  be  deemed  negligent."  And, 
indorsing  what  is  there  said,  we  repeat,  if  the  train  had  proper 
headlight  and  brakes  in  good  order,  if  it  was  skillfully  officered, 
was  not  running  with  undue  speed,  and  if  the  officers  and 
agents  directing  the  movement  of  the  train  were  attentive  and 
vigilant,  and  guilty  of  no  negligence,  then,  if  by  reason  of  the 
weather,  or  other  unavoidable  hindrance,  the  animal  was  not 
seen  on  the  track  until  it  was  too  late  to  save  it  by  the  use  of 
the  appliances  belonging  to  the  train,  the  railroad  company  is 
not  liable  for  the  loss. 

There  is  a  correlation  to  the  high  degree  of  care  and  dili- 
gence exacted  of  those  employed  in  the  control  of  the  steam 
engine.  '  We  have  seen  they  are  required  to  give  to  the  service 
that  degree  of  diligence,  which  very  careful  and  prudent  per- 
sons bestow  on  their  own  affairs  of  like  magnitude  and  delica- 
cy. The  corporation  they  serve  should  bo  lu4d  liable  for  their 
actual  or  imputed  dereliction,  to  the  same  extent,  and  only  to 
Vol.  lxxv. 
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the  same  extent,  as  individuals  would  be  lield  liable  for  the 
same  conduct,  under  the  same  circumstances,  and  producing 
the  same  result.  If  jurors  properly  observe  their  sworn  duty, 
they,  in  rendering  their  verdicts,  will  be  governed  alone  by  the 
testimony  allowed  to  be  given  to  them,  and  by  the  charge  of 
the  presiding  judge.  This  is  the  sum  and  interpretation  of 
tlieir  oath,  and  they  have  no  discretion,  save  to  weigh  the  testi- 
mony impartially,  that  they  may  arrive  at  the  facts,  and  render 
a  conscientious  verdict.  Any  thing  less  than  this,  in  any  jury 
trial,  is  a  palpable  wrong,  a  mockery  of  justice,  and  a  disgrace 
to  the  administration  of  the  law.  Natural  persons  and  corpo- 
rations, the  richest  and  the  poorest,  the  highest  and  the  hum- 
blest, are  alike  equal  before  the  law,  have  the  same,  and  only 
the  same  rights,  and  are  under  the  same,  and  only  the  same 
liabilities.  There  is  no  room  or  place  in  the  jury-box  for 
prejudice  or  partiality. 

Under  the  rules  declared  above,  charge  twelve  asked  by  de- 
fendant— the  charge  relating  to  the  mule— should  have  been 
given.  As  we  have  said,  there  was  no  conflict  in  the  testimo- 
ny, and  if  believed  it  clearly  disproved  every  semblance  of  neg- 
ligence on  the  part  of  the  railroad's  employes,  that  could  in  the 
least  have  contributed  to  the  death  of  the  mule.  Tt  was  one  of 
those  unforeseen  misfortunes,  which  no  diligence  or  fore- 
thought could  guard  against,  according  to  all  the  testimony 
bearing  on  the  question.  We  also  tliink  charge  number  eleven 
should  have  been  given.  The  other  charges  asked  we  need  not 
consider.  The  ruling  on  demurrer  and  the  charge  as  to  inter- 
est are  free  from  error. — Borden  v.  Bradshaw,  68  Ala.  362  ; 
Ala.  Gr.  So.  R.  R.  Co.  v.  Mc Alpine,  71  Ala.  545. 

Reversed  and  remanded. 


Benedict,  Hall  <&  Co.  v.  Renfro  Bros. 

Creditors'  Bill  to  have  Mortgage  on  Stock  of  Merchandise 
declared  Fraudulent  and  Void. 

1.  Mortgage  on  stock  of  merchandise ;  tvhen  fraudulent  as  against  unse- 
cured creditors. — An  insolvent  debtor  mortgaged  his  stock  of  merchan- 
dise, worth  about  $6,000,  some  of  which  was  of  a  perishable  nature,  to 
secure  a  debt  of  $3,000 ;  the  mortgagee  not  knowing  that  the  debtor  was 
insolvent,  but  knowing  that  he  was  financially  embarrassed  ;  and  it 
not  appearing  that  the  debtor  owned  any  other  property  liable  to  the 
satisfaction  of  his  debts.  In  the  mortgage  the  express  power  to  sell  the 
merchandise,  or  any  of  it,  is  not  retained  by  the  mortgagor,  but  the  mer- 
chandise is  left  in  his  possession,  and,  by  implication,  it  is  clear  that  it 
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was  the  iAtention  of  the  parties  that  he  should  remain  in  possession 
until  the  law-day,  which  was  ninety  davs  from  the  date  of  execution. 
Held, 

(a)  That  it  is  a  necessary  conclusion  that  a  power  of  sale  was  impliedly 
retained  by  the  mortgagor,  which  was  as  much  a  part  of  the  contract  as 
if  expressed. 

(6)  That  the  mortgage,  operating,  in  the  most  effectual  manner,  to 
shield  the  property  from  the  attack  of  the  unsecured  creditors,  for  the 
joint  benefit  of  the  mortgagor  and  mortgagee,  inevitably  tended  to  hin- 
der and  delay  such  creditors,  and,  as  against  them,  it  was,  therefore, 
fraudulent  and  void. 

(c)  That  the  mortgage,  impliedly  enabling,  as  it  did,  the  debtor  to  sell 
at  his  option,  and  appropriate  the  proceeds  of  sale  to  his  own  use,  is,  in 
effect,  a  conveyance  "  made  in  trust  for  the  use  of  the  person  making  the 
same,"  within  the  meaning  of  the  statute,  and  is,  for  this  reason,  void 
as  against  the  unsecured  creditors. 

2!  Same ;  vjhen  mortgagor  in  possession  sells  as  agent  of  mortgagee  ; 
effect  of. — The  court  adds  :  "  We  are  not  to  be  understood  as  intimating 
in  this  opinion,  that  a  mortgage  of  merchandise  would  be  rendered  con- 
clusively invalid,  where  the  mortgagor  is,  in  good  faith,  left  in  possession 
of  the  goods,  with  power  to  sell  for  the  exclusive  use  of  the  mortgagee, 
holding  the  proceeds  of  sale  for  his  benefit.  In  such  case,  he  may  well 
be  deemed  the  mere  agent  of  the  mortgagee,  acting  for  him  and  in  his 
behalf." 

Appeal  from  Lee  Cliancery  Court. 

Heard  before  Hon.  X.  S.  Graham. 

This  was  a  bill  in  eqttity,  exhibited  by  Benedict,  Hall  cfe  Co. 
and  others,  creditors  of  Crumley  Bros.,  a  mercantile  partner- 
ship, "  for  themselves  and  all  others  who  may  join  with  them 
in  filing  the  same,  by  bearing  their  part  of  the  costs,"  against 
the  said  Crumley  Bros.,  and  against  Renfro  Bros.,  and  others, 
for  the  purpose,  among  other  things,  of  having  declared  fraud- 
ulent and  void,  as  against  the  complainants,  a  mortgage  exe- 
cuted by  the  said  Crumley  Bros,  on  the  35th  December,  1878, 
conveying  to  the  said  Renfro  Bros,  a  designated  stock  of  goods, 
wares  and  merchandise,  as  security  for  a  debt  of  $3,000,  which 
the  former  owed  to  the  latter;  and  of  having  the  property  con- 
veyed subjected  to  sale  for  the  satisfaction  of  complainants'  de- 
mands. The  defeasance  contained  in  the  mortgage  is  as  fol- 
lows: "Upon  condition,  however,  that  if  we  pay  or  cause  to 
be  paid,  at  or  before  maturity,  our  promissory  note  for  the  sum 
of  three  thousand  dollars,  bearing  even  date  with  these  pres- 
ents, payable  ninety  days  after  date  to  the  said  Renfro  Bros., 
then  this  conveyance  shall  be  null  and  void.  But  if  default  be 
made  in  the  payment  of  said  note,  then  said  Renfro  Bros,  shall 
be,  and  they  are  hereby  authorized  to  take  possession  of  said 
personal  property,  and  sell  the  same  for  cash  at  public  sale,"  etc. 
The  other  facts  necessary  to  an  understanding  of  the  points 
decided,  are  sufficiently  stated  in  the  opinion. 

The  chancellor  on  the  hearing,  had  on  pleadings  and  proof, 
was  of  the  opinion  that  the  complainants  were  not  entitled  to 
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relief,  and  caused  a  decree  to  be  entered,  dismissing  their  bill. 
That  decree  is  here  assigned  as  error. 

W.  H.  Baknes,  for  appellant,  cited  Price  v.  Masange,  31 
Ala.  701;  Constantine  v.  2\oelves,  29  Ala.  607;  Tickner  v. 
Wiswall,  9  Ala.  305  ;  Crawford  v.  Kirlcsey^  55  Ala.  282  ;  lioh- 
inson  v.  Elliott,  22  AVall.  513 ;  Byall  v.  J^olles,  1  Ves.  Sr.,  348 ; 
Worseley  v.  DeMattos,  1  Burr.  467 ;  Edwards  v.  Ilarben, 
2  Term  Rep.  587 ;  Wordall  v.  Smith,  1  Camp.  332 ;  Iteed  v. 
blades,  5  Taunton,  212;  Lang  v.  Lee,  3  Rand.  410;  Janney 
V.Barnes,  11  Leigh,  100;  Sheppards  v.  Turpin,  3  Gratt.  357; 
Spenee  v.  Bagv)ell,  6  Gratt.  444 ;  Periy  v.  Shenandoah  Nat. 
Bank,  27  Gratt.  755;  Divver  v.  McLaughlin,  2  Wend.  596; 
Wood  V.  Lowry,  17  Wend.  348;  Griswold  v.  Sheldon,  4  N.  Y. 
581 ;  Edgell  v.  Hart,  13  Barb.  380 ;  s.  c.  9  :N'.  Y.  213 ;  Gard- 
ners. McEwen,  19  N.  Y.  123;  Mittnacht  v.  Kelly,  3  Keys, 
407;  Russell  V.  Winne,  37  N.  Y.  591;  Southard  v.  Benner, 
72  N.  Y.  424;  BracA'ett  v.  IJarvey,  91  N.  Y.  214 ;  Cohurn  v. 
Pickering,  3  N.  IL  415;  Banlett  v.  Blodgett,  17  N.  H.  298; 
Putnam  v.  Osgood,  51  N.  H.  192;  52  N.  H.  148;  Collins  v. 
Myers,  16  Ohio,  547  ;  LYeemari  v.  Rawson,  5  Ohio  St.  1 ;  Tlan- 
non  V.  Abbey,  7  Ohio  St.  218;  Chophard  v.  Bayard,  4  Minn. 
533;  Stein  v.  Munch,  24  Minn.  390;  Mann  v.  Flower,  25 
Minn.  500;  Steinart  v.  Deuster,  23  Wis.  136;  Blakeslee  v. 
^^->«sman,  43  Wis.  116 ;  Greeneljaum  v.  Wheeler,  90  III.  296; 
Dunning  v.  Mead,  Lb.  376;  White  v.  Graves,  68  Mo.  218; 
Roeckel  v.  Jacob,  2  Mo.  App.  183  ;  Greeley  v.  Reading,  74  Mo. 
309 ;  4  Yerg.  540 ;  Simpson  v.  Mitchell,  8  Yerg.  417 ;  Nat. 
Bank  v.  Ebbert,  9  Heisk.  153 ;  Joseph  v.  Levi,  58  Miss.  843 ; 
Baldwin  v.  Flash,  Lb.  593 ;  s.  c.  59  Miss.  61  ;  Bank  v.  Good- 
rich, 3  Col.  139 ;  Orton  v.  Orion,  7  Oregon,  478 ;  Kuhn  v. 
Mack,  4  W.  Va.  186;  Garden  v.  Bodung,  9  W.  Va.  121; 
Rower  v.  Geesaman,  17  Serg.  tfe  R.  251 ;  Bentz  v.  Rockey,  69 
Penn.  St.  71 ;  Bishop  v.  Warner,  19  Conn.  460;  Levris  v.  Mc- 
Cabe,  49  Conn.  141 ;  Sparks  v.  Mack,  31  Ark.  ^Q>^^ ;  Tallon  v. 
Ellison,  3  Xeb.  63. 

J.  M.  Chilton,  contra.  (No  brief  came  to  the  hands  of  the 
reporter.) 

SOMERVILLE,  J, — Xo  subject  has,  perhaps,  been  more 
discussed  in  the  courts  of  this  country,  especially  within  the 
past  few  years,  than  the  mortgage  of  stocks  of  merchanuise, 
when  the  mortgagor  is  allowed,  either  expressly  or  by  necessary 
implication,  to  retain  possession  with  a  reserved  power  of  sale 
over  the  mortgaged  property.  The  courts  of  the  several  States 
are  in  irreconcilable  conflict  on  the  question,  whether  the  reser- 
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vation  of  such  a  power  conclusively  vitiates  the  instrument  for 
fraud,  as  matter  of  law,  without  regard  to  any  specific  intent 
to  defraud,  or  whether  it  is  a  strong  badge  of  fraud,  furnishing 
only  presumptive  evidence  of  fraudulent  intent  as  matter  of 
fact  for  the  jury,  and  capable  of  being  rebutted  by  proof  to  the 
contrary  by  one  who  seeks  to  uphold  the  conveyance.  The 
decisions  will  be  found  fully  collected  and  reviewed  at  length 
by  the  various  text-writers  who  have  undertaken  to  treat  of 
this  particular  subject.  As  well  observed  in  Rohivson  v.  EUiott, 
22  Wall.  531,  these  cases  "  can  not  be  reconciled  by  any  process 
of  reasoning,  or  on  any  principle  of  law."- — Jones  on  Chat. 
Mortg.  g§  379,  et  seq.  ;  Herman  on  Chat.  Mortg.  §§  100,  et 
seq.,  p.  222 ;  Mortg.  of  Merchandise  (Pierce),  §§  33,  et  seq. ; 
lb.  §§  88  etseq. 

The  several  decisions  of  this  court,  touching  this  general 
subject,  are  cited  in  Commercial  Bank  of  Selma  v.  Brewer.,  71 
Ala.  574,  and  the  rule  so  far  established  by  them  is  stated  to 
be,  that  the  conveyance  by  an  insolvent  mortgagor  of  sub- 
stantially all  of  his  unencumbered  property — consisting  of  an 
ordinarj'  stock  of  merchandise — with  a  stipulation  for  reten- 
tion of  possession,  and  with  reservation  of  a  power  of  sale  for 
the  mortgagor's  own  benefit,  would  be  void  on  the  ground  of 
its  "  inevitable  tendency  "  to  hinder  and  delay  the  creditors  of 
the  grantor.  In  this  case  it  was  considered  not  to  be  material 
that  the  fact  of  the  mortgagor's  insolvency  was  unknown  to 
the  mortgagee  at  the  time  of  the  execution  of  the  conveyance. 
It  was  further  added  by  the  court  that  they  might  go  further 
possibly  and  declare  the  instrument  void  on  the  ground  that  it 
reserved  a  benefit  to  the  grantors. —  Constantine  v.  Twelves,  29 
Ala.  607  ;  Price  v.  Mazange.,  31  Ala.  701  ;  Wiley  v.  Knight, 
27  Ala.  330. 

In  the  absence  of  all  registry  laws,  the  manual  delivery  of 
mortgaged  personal  property  would  be  essential  ordinarily  to 
the  validity  of  the  transaction.  But  statutes  providing  for  the 
recording  of  such  instruments  are  a  substitute  for  possession 
by  the  mortgagee,  and  repel  any  implication  of  fraud  arising 
from  the  mortgagor's  retention  of  possession,  at  least  until  the 
day  of  default  not  unreasonably  prolonged. — Herman  on  Chat. 
Mortg.  $J  100;  Jones  on  Chat.  Mortg.  §  380;  IlopHns  v. 
/Scott,  20  Ala.  183.  This  has  been  justly  said  to  be  a  conces- 
sion to  commerce,  made  in  obedience  to  tlie  growing  exactions 
of  trade. 

The  objection  urged  in  the  present  case  is  not  to  any  stipu- 
lation, express  or  implied,  for  the  mortgagor's  retention  of 
possesion  merelyj  but  to  an  implied  reservation  of  a  power  of 
sale  in  the  mortgagor  for  his  own  use  and  benefit,  and  the 

Vol.  i,xxv. 


1883.]  OF  ALABAMA.  125 

[Benedict,  Hall  &,  Co.  v.  Renfro  Bros.] 

argument  is,  that  this  feature  of  the  case  operates  to  stamp  the 
transaction  witli  fraud. 

The  general  principle  is  well  stated  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  JRobinson  v.  Elliott,  22 
Wall.  523,  where  it  is  said  that  "  the  creditor  must  take  care 
in  making  his  contract,  that  it  does  not  contain  provisions  of 
no  advantage  to  him,  but  which  benefit  the  debtor,  and  were 
designed  to  do  so,  and  are  injurious  to  other  creditors.  The 
law  will  not  sanction  a  proceeding  of  this  kind.  It  M'ill  not 
allow  the  creditor  to  make  use  of  his  debt  for  any  other  pur- 
pose than  his  own  indemnity.  If  he  goes  beyond  this,  and 
puts  into  the  contract  stipulations  which  have  the  effect  to 
shield  the  property  of  his  debtor,  so  that  creditors  are  delayed 
in  the  collection  of  their  debts,  a  court  of  equity  will  not  lend 
its  aid  to  enforce  the  contract."  This  principle  is  as  ancient  in 
our  jurisprudence  as  Ttvynes  case,  decided  nearly  three  cen- 
turies ago,  where  the  doctrine  was  settled  that  the  retaining  of 
goods  in  possession  by  a  vendoi',  with  the  power  of  trading 
with  them  as  his  own,  rendered  the  sale  fraudulent  and  void  as 
against  creditors.  The  reason  assigned  was  that  "  he  continued 
in  possession,  and  used  them  as  his  own^  and  by  reason  thereof 
he  traded  and  trajficed  with  others,  and  defrauded  and  deceived 
them."— 3  Coke,  80  ;  s.  c.  1  Smith's  Lead.  Cases  (H.  &  W.), 
33.  The  controlling  principle  of  the  case  is,  that  the  possession 
of  property,  with  the  accompanying  power  of  dominion  and 
disposition,  is  an  incident  of  ownership,  the  right  to  which,  in 
all  honesty  and  justice,  should  be  denied  to  any  one  except  the 
absolute  owner.  The  law,  therefore,  justly  requires  that  all 
transfers  or  assignments  of  a  debtor's  property  should  be  made 
in  good  faith  for  the  purpose  of  paying  or  securing  his  debts, 
and  ''  without  any  intent  to  lock  up  the  property  from  credi- 
tors for  the  use  of  the  debtor." — Bnmp  on  Fr.  Conv.  (3d  Ed.) 
399.  Our  present  statute  is  a  strong  affirmation  of  this  prin- 
ciple of  law,  and  was  designed  more  effectually,  perhaps,  to 
carry  into  effect  the  doctrine  of  Twyne^s  ease.  It  declares 
that  "  all  deeds  of  gift,  all  conveyances,  transfers  and  assign- 
ments, verbal  or  written,  of  goods,  chattels,  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same,  are 
void  against  creditors,  existing  or  subsequent,  of  such  person." 
Code,  lb76,  §  2120. 

We  proceed  to  apply  these  principles  to  the  case  in  hand. 
The  property  here  mortgaged  is  a  stock  of  ordinary  merchan- 
dise, a  portion  of  which  is  shown  to  be  of  a  perishable  nature. 
The  value  of  the  goods  is  shown  to  be  between  four  and  six 
thousand  dollars,  and  the  amount  of  the  mortgage  debt  the 
sum  of  three  thousand  dollars.  The  mortgagors  were  insolvent 
at  the  time  of  the  execution  and  delivery  of  the  instrument, 
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altliough,  this  was  not  probably  known  to  the  mortgagees. 
The  most  that  can  be  inferred  is,  that  the  financial  embarrass- 
ment of  the  mortgagors  was  known.  The  grantors  in  the 
conveyance  do  not  appear  to  have  owned  any  other  property 
liable  to  the  satisfaction  of  their  debts.  ISo  express  power  is 
conferred  on  the  mortgagors  to  sell  the  goods,  but  they  were 
left  in  possession  of  them,  and  by  implication  it  was  clearly 
understood,  from  the  terms  of  the  mortgage,  that  they  were  to 
remain  in  possession  until  the  day  of  default,  which  was  ninety 
days  from  the  date  of  its  execution.  "  The  implication  is 
irresistable,"  as  observed  by  Bynum,  J.,  in  Cheatham,  v.  Haxo- 
kins^  76  N.  C.  335,  337,  "  from  the  very  nature  of  the  business 
that  they  [the  mortgagors]  were  to  continue  in  selling  and 
trading  as  before ;  otherwise,  why  retain  possession  of  goods 
which  would  be  a  dead  incumbrance  upon  their  hands,  without 
the  power  of  disposition  ?"  It  would  be  an  incredible  supposi- 
tion that  the  mortgagors,  under  the  circumstances  attending 
this  case,  were  expected  to  refund  this  borrowed  money  by 
closing  their  doors  and  locking  up  their  merchandise,  thus 
entirely  abandoning  their  business.  Especially  is  this  true,  in 
view  of  the  fact  that  they  did  not  pursue  this  course,  but  con- 
tinued in  possession,  making  sales  of  the  goods  as  if  they  were 
their  own,  until  arrested  in  this  by  the  levies  made  by  their 
various  attaching  creditors.  It  is  a  necessary  conclusion  that  a 
power  of  sale  was  implied,  and  being  implied,  it  was  as  much 
a  part  of  the  contract  as  if  expressed. — Freeman  v.  Rawmn^ 
5  Ohio  St.  1  ;  Stanley  v.  Bunce,  27  Mo.  269  ;  Herman  on  Chat. 
Mortg.  235  ;  Gardner  v.  Johnston^  9  W.  Va.  403. 

Such  a  power,  when  vested  in  a  mortgagee,  and  accompa- 
nied with  possession,  obviously  confers  on  him  a  dominion  over 
the  property,  which  is  utterly  inconsistent  with  the  continued 
existence  of  the  lien  intended  to  be  created  by  the  mortgage. 
It  is  entirely  repugnant  to,  and  subversive  of  such  lien.  The 
instrument  contains  within  itself,  in  its  very  inception,  the 
meciianism  of  its  own  sure  destruction.  The  mortgagor  re- 
mains practically  the  owner  of  the  property,  with  the  right  to 
sell  and  appropriate  it  at  pleasure,  witliout  liability  to  account 
to  tiie  mortgagee,  save  at  the  mere  option  of  the  latter,  which 
may  never  l)e  brought  into  exercise  until  some  other  creditor 
seeks  to  call  the  debtor  to  account  by  lev^ying  upon  the  prop- 
erty. Such  an  instrument  is,  therefore,  no  valid  security,  but 
operates  in  the  most  effectual  manner  to  shield  the  property 
from  the  attack  of  other  creditors,  for  the  joint  benefit  of  the 
mortgagor  and  mortgagee,  thus  tending  inevitably  to  iiinder 
and  delay  such  creditors, — Herman  on  Chat.  Mortg.  227-236; 
Mortg.  of  Merchandise  (Pierce),  §§  33  et  seq.\  Ih.  §  155; 
Wiley  V.  Knight,  27  Ala.  336 ;  Com.  B''k  Selma  v.  Brewer,  71 
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Ala.  574;  Jones'  Chat.  Mort,  §§  382  etseq.'^  Lund  v.  Fletche\\ 
(39  Ark.  325),  43  Ainer.  Rep.  270;  Orion  v.  Orion  {7  O v. 
478),  33  Ainer.  Rep.  717 ;  Cheaiham  v.  EaivMns,  80  N.  C. 
161;  Robinson  v.  E llioi,  sujjra ;  Consianiine  v.  Twelves, 'i^^ 
Ala.  607. 

A  mortgage,  with  such  a  power  of  sale,  by  which  the  mort- 
gage del)tor  is  enabled  to  sell  at  his  option,  and  appropriate  the 
proceeds  of  sale  to  his  own  use,  is,  as  we  have  said  above, 
virtually  a  conveyance  "  made  in  trust  for  the  use  of  the  person 
making  the  same,"  within  the  meaning  of  the  statute,  and  this 
feature  of  itself  stamps  the  transaction  with  invalidity.— Code, 
1876,  §  2120.  In  construing  this  statute,  this  court  said,  in 
Reynolds  v.  CrooTi,  31  Ala.  634,  that  it  is  essential  to  the 
validity  of  every  trust  conveyance,  intended  as  a  security,  that 
its  "whole  purpose"'  should  be  the  devotion  of  the  property 
hona  fide  to  the  indemnilication  of  the  creditor,  and  that  "  if  a 
pari  of  iis purpose  is,  that  it  shall  avail  or  be  used  for  the  ease 
or  favor  of  the  grantor,  it  is  void  as  to  creditors." — Miller  v. 
Sieison,  32  Ala.  161.  The  principle  is  essentially  akin  to  that 
which  pronounces  every  conveyance  void  which  reserves  a 
power  of  revocation  in  the  grantor.  The  power  to  sell  the 
mortgaged  property  and  appropriate  its  proceeds  does  not 
differ  in  effect  from  a  reserved  power  to  revoke  in  whole  or  in 
part.  In  Riggs  v.  Murray,  2  John.  Ch.  565,  it  was  said  by 
Chancellor  Kent,  in  a  case  of  this  character,  that  the  grantors 
had  been  "  sporting  with  the  property  as  their  own,"  and  the 
conveyance  carried  with  it  a  necessary  inference  of  a  purpose 
to  hinder,  delay  or  defraud  creditors.  Such  a  power  of  revoca- 
tion was  said  to  be  fatal  to  the  instrument  and  to  "  poison  it 
throughout."  It  was  very  long  ago  held  that  a  reserved  power 
to  mortgage,  or  to  sell,  as  the  grantor  might  deem  tit,  was  tan- 
tamount to  a  power  of  revocation,  and  therefore  vitiated  a 
conveyance  for  fraud. — Tarhack  v.  Marhury,  2  Vermont,  510  ; 
Mortg.  Merch.  (Pierce)  §§  154:  eiseq.  All  cases  of  this  general 
class  come  within  the  evils  intended  to  be  reached  by  Twyne's 
case,  where  it  was  said  that  "fraud  is  always  apparelled  and 
clad  with  a  trust,  and  trust  is  the  cover  of  fraud." 

The  authorities  are  numerous  in  support  of  these  views. 
The  Supreme  Court  of  Xorth  Carolina,  in  discussing  this  sub- 
ject in  Cheaiham  v.  Hawkins,  76  N.  C.  335,  say  :  "  Tlie  power 
to  sell  was  the  power  to  destroy,  and  the  sale  was  the  destruc- 
tion and  extinction  of  the  property.  If  there  were  other 
unsecured  creditors  at  the  time  of  this  assignment,  and  no  other 
property  of  the  debtor  than  that  conveyed  in  the  mortgage, 
out  of  which  creditors  could  make  their  debts,  the  fraudulent 
intent  would  seem  irrebuttable.  A  clear  benefit  is  secured  to 
the  debtor,  and  a  clear  right  is  withheld  from  the  creditor  be- 
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yond  what  the  law  permits.  An  assignment  can  not  cover  up 
iind  preserve  tlie  property  for  the  debtor's  use,  or  protect  it 
from  the  remedies  and  demands  of  the  creditors."  There  being 
no  evidence  to  rebut  "  the  presumption  of  fraud  raised  bv  the 
law,"  the  mortgage  was  declared  by  the  court  to  be  void  for 
fraud. 

In  the  case  of  Tennessee  National  Bank  v.  Ehhert^  9  Heisk. 
(Tenn.)  153,  a  similar  mortgage  was  decided  to  be  void,  be- 
cause it  afforded  such  "  facilities  for  fraud  "  as  to  stamp  it  as 
"  wanting  in  legal  good  faith  on  the  plain  principle,"  as  was 
said,  that  every  reasonable  man  is  presumed  to  intend  the  prob- 
able consequences  of  his  own  act.  And  besides,"  it  was  added, 
"  there  is  clearly  a  benefit  contracted  for  to  the  grantors  on 
the  face  of  the  deed,  and  a  prejudice  to  the  rights  of  other 
creditors." 

In  Collins  V.  Myers,  16  Ohio,  547,  the  court  declared  that 
"  to  hold  that  such  a  mortgage  was  valid,  would  furnish  a  com- 
plete shelter,  under  which  a  man  could  carry  on  trade  for  his 
own  benefit,  completely  protected  against  the  payment  of  his 
debts,  and  placed  wholly  beyond  the  reach  of  creditors."  The 
property  was  said  not  be  ''  held  by  the  mortgage,  but  by  the 
will  of  the  debtor ;  because  if  the  debtor  sees  proper  to  dis- 
pose of  it,  he  has  the  power  under  the  mortgage."  For  these 
reasons,  such  a  mortgage  on  a  stock  of  merchandise  was  de- 
cided to  be  "  void  as  against  the  policy  of  the  law." 

In  Mississippi,  such  conveyances  have  been  held  void, among 
other  reasons,  "because  of  their  susceptibility  of  abuse,  by 
reason  of  the  ease  with  which  they  may  be  employed  for  wrong 
purposes,  to  the  injury  of  creditors." — Joseph  v.  Levi,  58 
Miss.  843. 

In  more  than  one  case  they  have  been  held  void  on  the 
ground  that  they  open  a  wide  door  for  the  easy  commission  of 
fraud,  and  are,  therefore,  contracts  against  public  policy. 
Phelps  V.  Murray,  2  T awn.  Ch.  747;  Lund  v.  Fletcher  (39 
Ark.  325),  43  Amer.  Rep.  270. 

A  large  number  of  otiier  adjudications  on  this  subject  could 
be  cited,  giving  forcible  reasons  in  support  of  the  doctrine  that 
a  reservation  to  the  mortgagor  of  a  discretionary  power  of  sale 
renders  tiie  mortgage  franilnh.Mit  as  against  the  creditors  of  the 
mortgage  debtor.  When  this  fact  is  made  to  appeal-,  the 
better  view  seems  to  us  to  be,  that  the  conveyance  is  void 
without  regard  to  the  existence  of  any  actual  intent  to  defraud. 
As  forcibly  observed  by  a  recent  author,  "  with  the  enactment 
of  statutes  granting  a  most  lil)eral  exemption  of  personal  prop- 
erty, and  the  abolishment  of  the  laws  for  the  arrest  and  im- 
prisonment of  debtors,  a  creditor  has  but  a  naked  claim  against 
the  property  of  his  debtor,  and  it  should  receive  the  most  ef- 
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fective  support,  and  every  rule  calculated  to  prevent  a  debtor 
from  secreting  or  covering  property  should  be  sustained  with 
courage  and  energy." — Herman  on  Chat.  Mortg.  235. 

We  are  not  to  be  understood  as  intimating,  in  this  opinion, 
that  a  mortgage  of  merchandise  would  be  rendered  conclusively 
invalid,  where  the  mortgagor  is  in  good  faith  left  in  possession 
of  the  goods  with  power  to  sell  for  the  exclusive  use  of  the 
mortgagee,  holding  the  proceeds  of  sale  for  his  benefit.  In 
such  case  he  may  well  be  deemed  the  mere  agent  of  the  mort- 
gagee, acting  for  him  and  in  his  behalf. — Mortu-  of  Merch. 
(Pierce)  §§46,49,53;  Conkling  v.  Shelley,  28"  N.  Y.  360  ; 
Fish  V.  Harshmo^  45  Wis.  665 ;  Tickner  v.  Wisivall,  9  Ala. 
305. 

Under  the  influence  of  these  principles,  it  needs  no  further 
argument  to  show  that  the  mortgage  executed  by  Crumley 
Brothers  to  the  Renfro  Brothers,  on  the  twenty-fifth  day  of 
December,  I878,was  frauduientand  void  as  against  the  appellants 
and  other  creditors  of  the  mortgagors,  and  that  the  chancellor 
erred  in  not  so  holding.  The  decree,  dismissing  the  bill  filed 
by  appellants,  is  reversed,  and  the  cause  is  hereby  remanded, 
that  fui"ther  proceedings  may  be  had  in  the  chancery  court  in 
accordance  with  the  views  expressed  in  this  opinion. 


Clark,  Adm'r,  v.  Rose. 

Bill  in  £quity  to  Quiet  Title  to  Land. 

1.  Want  (if  proper  pleaduigs;  when  may  be  ivaived. — When  the  court 
has  jurisdiction  over  the  subject-matter,  and  the  necessary  parties  are 
before  it,  by  consent,  the  want  of  appropriate  pleadings  may  be  waived, 
and  questions  not  presented  by  the  pleadings  may  be  submitted  for 
the  consideration  and  decision  of  the  court;  but,  in  such  case,  a  decree 
that  passes  beyond  the  agreement  of  the  parties,  and  is  without  proper 
pleadings  to  support  it,  is  erroneous. 

Ai'i'EAL  from  Greene  Chancery  Court. 

Heard  before  Hon.  Thomas  Cohhs. 

The  bill  in  this  cause  was  filed  on  16th  September,  1879,  by 
Thomas  A.  Rose  against  Thomas  C.  Clark,  as  the  personal  rep- 
resentative of  the  estates  of  Benjamin  T.  and  George  G.  Hig- 
ginbotham,  both  deceased,  and  against  the  heirs  of  said  dece- 
dents, and  others;  and  the  case  made  thereby  may  be  stated  as 
follows:  On  13th  November,  1863,  Benjamin  T.  Higginbotham 
purchased,  at  a  sale  made  by  one  Wilson,  as  administrator  of 
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the  estate  of  Thomas  C.  Jordan,  deceased,  under  the  decree  of 
the  probate  court,  designated  lands  situated  in  (Ireene  county. 
At  the  time  of  said  sale,  the  said  Benjamin  T.  was  the  admin- 
istrator of  the  estate  of  George  CI.  Higginbotham,  deceased  ; 
and  he  paid  for  the  lands  so  purchased  with  funds  in  his  hands 
belonging  to  said  estate,  for  which,  on  a  partial  settlement  made 
by  him  of  his  administration  upon  said  estate,  he  afterwards 
obtained  credit.  No  deed,  however,  was  executed  by  the  said 
AVilson,  as  administrator  of  the  estate  of  Thomas  C.  Jordan, 
conveying  said  lands  to  Benjamin  T.  Higginbotham,  or  to  any 
one  else.  The  sale  was  confirmed,  and,  upon  its  confirmation, 
Benjamin  T.  Higginbotham  took  possession  of  the  lands,  and 
continued  therein  until  his  death,  in  1870.  On  20th  ]S^ovem- 
ber,  1876,  Thomas  C.  Clark,  as  the  administrator  of  the  estate 
of  Benjamin  T.  Higginbotham  (which  estate  had  been  duly 
declared  insolvent),  under  a  decree  of  the  probate  court,  sold 
said  lands  as  the  property  of  said  estate,  and  at  the  sale  the 
complainant  became  the  purchaser,  executing  to  the  adminis- 
trator his  ])romissory  notes  for  the  purchase-money.  To  the 
application  for  the  sale  of  the  lands,  the  heirs  of  said  decedent, 
who  were  also  the  heirs  of  George  G.  Higginbotham,  were 
made  parties;  and,  as  heirs  of  the  said  George  G.,  they  em- 
ployed counsel  to  resist  the  application.  Afterwards,  however, 
and  before  the  deci-ee  of  sale  was  entered,  an  agreement  was 
made  between  the  administrator  and  the  counsel  for  the  heirs, 
that  a  decree  for  the  sale  of  the  lands  should  be  entered,  and 
the  lands  sold,  without  objection, and  that  "the  proceeds  of  said 
sale  should  become  the  subject-matter  of  litigation  and  contest 
between  the  said  parties  just  as,and  to  the  same  extent  the  said 
lands  and  the  title  thereto,  legal  or  beneficial,  would  have  been, 
in  the  absence  of  said  agreement."  The  terms  of  this  agree- 
ment were  proclaimed  at  the  sale,  and  complainant  was  thereby 
induced  io  purchase.  The  complainant  having  failed  to  pay 
said  notes  at  maturity,  the  administrator  recovered  judgment 
thereon  against  him  in  the  circuit  court  of  Greene  county,  at 
the  spring  term,  1879.  The  complainant  went  into  possession 
of  the  lands  under  his  purchase,  and  continues  to  hold  the 
same.  It  is  averred  that  the  said  heirs  of  George  G.  Higgin- 
botham, after  the  recovery  of  sa?d  judgment,  refused  to  abide 
by,  and  repudiated  said  agreement,  and  threaten  legal  pro- 
ceedings tu  recover  the  possession  of  the  lands.  The  prayer  of 
the  bill  is,  that  title  to  the  land  be  made  to  the  complainant, 
on  his  paying  the  purchase-money;  or  that  the  sale  be  set  aside 
and  held  for  naught,  and  that  the  collection  of  said  judgment 
be  enjoined  ;  and  for  general  relief. 

The  complainant  iiaving  paid  the  purchase-money  into  court 
under  a  consent  decree  entered  in  the  cause,   and   having  sold 
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and  conveyed  said  lands  to  James  B.  Head,  an  agreement  was 
made  between  the  parties  to  the  canse,  on  26th  July,  1882, 
that  a  decree  should  be  entered,  divesting  the  title  to  the  lands 
ont  of  the  defendants,  and  vesting  it  in  the  said  Head  ;  and 
that  ''said  cause  be  now  submitted  to  the  said  chancery  court, 
to  determine  and  decree  to  whom  said  money,  the  proceeds  of 
said  land,  belongs,  and  what  disposition  shall  be  made  of  the 
same,  and  to  make  all  necessary  and  proper  orders  and  decrees 
in  relation  thereto,  npon  the  pleadings  and  proof  in  the  cause." 
On  a  submission  of  the  cause  on  this  agreement,  and  upon 
the  pleadings  and  proof,  the  chancellor  caused  a  decree  to  be 
entered,  the  material  portions  of  which,  bearing  on  the  points 
decided,  are  sufficiently  stated  in  the  opinion  ;  and  that  decree 
is  here  made  the  basis  of  the  assignments  of  error. 

T.  W.  CoLEMAX  and  T.  C.  Clark,  for  appellant. 
W.  P.  Webb  and  Enoch  Morgan,  contr'a. 

BRICKELL,  C.  J. — The  material  questions  decided  by  the 
chancellor  are,  firsts  that  the  funds  used  by  Benjamin  Higgin- 
botham  in  the  purchase  of  the  lands  were  not  his  own,  but  were 
assets  of  the  estate  of  George  G.  Higginbotham,  of  which  he 
was  administrator  ;  invested  in  the  purchase,  because  of  their 
uncertain,  iiuctuating  value,  as  the  best  expedient  for  making 
them  available  to  the  heirs  or  next  of  kin.  The  second  is,  that 
the  heirs  and  next  of  kin  have  an  equity  to  pursue,  and  take 
in  lieu  of  the  lands,  the  moneys  derived  by  the  appellant  from 
a  sale  of  them  made  by  him  as  administrator  of  Benjamin  Hig- 
ginbotham. It  may  be  conceded  to  the  appellant  that  there  is 
a  want  of  appropriate  pleading  presenting  this  question,  and 
upon  which  to  base  a  decree  granting  relief  to  the  heirs  and 
next  of  kin.  The  court  had,  however,  jurisdiction  over  the 
subject-matte i\  and  the  necessary  parties  were  before  it.  The 
want  of  pleading  the  parties  could  waive,  and  it  was  waived  by 
the  agreement  in  which  the  appellant  joined,  submitting  these 
questions  for  the  consideration  and  decision  of  the  court.  The 
consent  of  parties,  express  or  implied,  can  not  confer  jurisdic- 
tion ;  but  the  element  of  jurisdiction  that  consent  can  not  sup- 
ply, is  of  suhject-niatter^  which  must  be  conferred  by  law. 
Whatever  pertains  merely  to  bringing  the  case,  the  subject- 
matter,  before  the  court  having  jurisdiction,  may  be  waived,  or 
it  may  be  supplemented  by  consent  of  parties. — Thompson  v. 
Lea,  28  Ala.  453  ;  Gager  v.  Oordon,  20  Ala.  341.  The  facts 
upon  M'hich  the  decree  is  based  are  very  clearly  and  satisfacto- 
rily shown  by  the  evidence,  and  so  far  as  the  decree  is  within 
the  scope  of  the  agreement  of  the  parties,  the  appellant  has  no 
cause  to  complain  of  it. 
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The  decree,  however,  passes  beyond  the  agreement,  and, 
without  pleading,  assumes  jurisdiction  of  the  settlement  of  the 
administration  of  the  appellant,  as  administrator  of  George  G. 
Higginbotham.  A  decree  without  proper  pleading  to  support 
it,  the  want  of  pleading  not  being  waived,  is  erroneous. — 1 
Brick.  Dig.  743,  §  1343 ;  Flewellen  v.  Crane,  58  Ala.  627.  In 
this  respect  the  decree  must  be  reversed  and  corrected  at 
the  costs  of  the  appellee  ;  in  all  other  respects  it  is  affirmed. 


Lee  V,  Byrne  &  Trammell. 

Assimipsit. 

1.  Contract;  term  "advances"  constnied. — Plaintiff  and  defendants 
entered  into  a  written  contract,  whereby  the  former  agreed  to  deliver  to 
the  latter  logs  at  a  stated  price  per  thousand  feet,  and  the  latter  agreed 
to  pay,  at  the  end  of  each  month,  for  the  logs  delivered  during  that 
month,  "  after  deducting  for  all  advances,"  and  commissions  thereon  at 
a  specified  rate.  Held,  that  defendants  were  not  entitled  to  commissions 
on  disbursements  made  by  them  from  plaintiff's  money,  or  when  they 
were  indebted  to  him  for  logs  delivered  under  the  contract;  nor  on  an 
old  indebtedness  owing  by  the  plaintiff,  and  incurred  prior  to  the  execu- 
tion of  the  contract. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  an  action  of  assumpsit  by  W.  J.  Lea  against  Byrne 
&  Trammel],  in  whicli  the  plaintiif  seeks  to  recover  for  certain 
logs  furnislied  by  him  to  tiie  defendants  under  a  written  con- 
tract executed  by  them,  in  September,  1882,  whereby  the  plain- 
tiff agreed  to  deliver  to  the  defendants  the  logs  at  a  specified 
price  per  thousand  feet.  The  contract  contains  this  clause  : 
"The  said  Byrne  <Sz  Trammell  agree  to  pay  tlie  said  Lea,  at 
the  end  of  each  month,  according  to  the  total  avei-age,  during 
the  month,  of  eacli  contractor  employed  by  said  Lea  for  all 
logs  delivered,  after  deducting  .  .  .  for  all  advances  made 
by  the  said  Byrne  &  Trammell,  with  ten  per  cent  added,  ex- 
cept for  groceries,  which  are  live  per  cent."  No  other  refer- 
ence to  adva?ux\s  is  made  in  the  contract.  It  seems  that  the 
defendants  claimed  credit  for,  among  other  things,  certain  com- 
missions on  advances  alleged  to  have  been  made  by  them  to  the 
plaintiff  under  said  contract,  and  also  for  commissions  on  an  in- 
debtedness which,  they  insisted,  the  plaintiff  owed  the  defend- 
ant Byrne  on  prior  dealings  of  like  character,  and  which  had 
been  transferred  to  Byrne  &  Trammell. 
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The  evidence  for  the  plaintiff  tended  to  show  that  "  the  de- 
fendants had  furnished  hiin  with  supplies  while  he  was  getting 
out  logs,  with  which  they  charged  him,-  but  that  the  value  of 
the  logs  furnished  by  him  under  said  contract  was  at  all  times 
in  excess  of  the  amount  of  supplies  furnished  him  by  defend- 
ants." 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
but  for  a  less  sum  than  he  claimed  to  be  due  him  ;  and  hence, 
he  appealed.  Exceptions  were  reserved  by  him  to  charges 
given  and  refused,  instructing  the  jury  as  to  the  construction 
of  said  contract ;  and  these  charges  are  here  assigned  as  error. 
It  is  not  deemed  necessary'  to  set  them  out  in  this  report. 

Croom  &  Lewis,  for  appellant. 

J.  L.  &  G.  L.  Smith,  contra. 

SOMERYILLE,  J. — Under  the  written  contract  in  evidence 
the  plaintiff  had  obligated  himself  to  deliver  a  certain  quantity 
of  logs  to  the  defendants,  at  a  specified  price,  for  which  they 
were  to  make  monthly  settlements.  They  were  authorized  to 
deduct,  among  other  charges,  "  for  all  advances'^  made  by  them 
to  the  plaintiff,  with  a  certain  percentage  of  commissions  added. 
By  the  word  "  advances,"  we  arc  to  understand  money  paid 
before  due,  or  goods  sold  on  credit,  by  way  of  accommodation, 
in  expectation  of  reimbursement.  "  One  who  has  paid  more 
money,  or  furnished  more  goods  to  another  than  the  latter  is 
entitled  to,  is  said  to  be  in  advance  to  him."  If  the  party  propos- 
ing to  make  such  advances  does  so,  not  out  of  his  own  money  or 
goods,  but  out  of  the  money  or  goods  of  the  other  contracting 
party,  to  whom  he  agrees  to  advance,  he  is  not  entitled  to  charge 
commissions  as  on  advances.  Such  credits  become  mere  pay- 
ments, to  be  deducted  from  the  fund  due  the  payee.  The  con- 
tract in  question  did  not,  in  our  opinion,  contemplate  that  com- 
missions were  to  be  charged  on  such  payments,  or  disburse- 
ments, made  from  plaintiff's  money,  or  made  by  defendants 
when  they  were  indebted  to  the  plaintiff'. 

In  ascertaining  the  matter  of  indebtedness  with  the  view  of 
estimating  the  commissions  agreed  to  be  charged,  the  jury  were 
not  authorized  to  take  into  consideration  the  indebtedness  of 
the  plaintiff  to  Byrne  in  the  old  matter  of  account  between 
them.  The  plaintiff  appears  to  have  been  ignorant  of  the  fact 
that  this  had  been  transferred  to  the  firm  of  Byrne  &  Tram- 
mell, and  it  can  not,  therefore,  be  considered  as  within  the  con- 
templation of  the  contracting  parties  at  the  time  they  entered 
into  their  written  agreement. 

The  rulings  of  the  circuit  court  were  repugnant  to  the  fore-  ■ 
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going  construction,  and  were,  in  our  judgment,  erroneous.    Its 
judgment  must,  therefore,  be  i-eversed  and  the  cause  remanded. 


T^ailes  &  Co,  v.  Couch. 

Action  on  the  Case  to  recover  Value  of  Bale  of  Cotton. 

1.  When  lender  of  money  at  usurious  rate  of  interest  not  a  bona  fide 
purchaser. — W.  &  Co.,  having  sold  to  L.  G.  6i  Co.  a  bale  of  cotton,  by 
mistake  gave  them  a  delivery  order  on  a  warehouseman  for  it  before  it 
was  paid  for.  Afterwards  L.  G.  &  Co.,  without  taking  actual  control  of 
the  cotton,  and  without  presenting  the  delivery  order  to  the  warehouse- 
man, paid  for  the  cotton,  and  then  received  a  second  delivery  order  there- 
for from  W.  &  Co.,  they  not  remembering  that  they  had  given  the  first, 
and  under  the  second  order  the  cotton  was  sold  by  L.  G.  &  Co.  and  de- 
livered by  the  warehouseman,  who  was  in  ignorance  that  an  older  order 
was  outstanding.  L.  G.  &  Co.  borrowed  from  C.  .$600  on  short  loan, 
promising  him  interest  at  the  rate  of  one  dollar  per  day,  and  at  the  same 
time,  as  security  for  the  loan,  they  delivered  to  him  delivery  orders  for 
certain  bales  of  cotton,  including  the  first  order  given  them  by  W.  &  Co. 
L.  G.  &  Co.  did  not  repay  to  C.  the  money  borrowed,  became  insolvent, 
and  the  collaterals  placed  in  pledge  were  insufficient  to  reimburse  him, 
without  resorting  to  the  bale  of  cotton  for  which  W.  &  Co.  delivered  the 
orders.  Held,  :n  an  action  on  the  case  by  C.  against  W.  &  Co.  to  recover 
the  value  of  the  liale  of  cotton,  that  the  loan  of  money  made  by  C.  to 
L.  G.  &  Co.  being  usurious,  C.  is  not  a  bona  fide  purchaser  for  value  in 
that  sense  which  will  enable  him  to  triumph  over  the  complete  defense 
which  W.  &  Co.  could  make,  if  the  suit  were  by  L.  G.  &  Co.  (Saltmarsh 
V.  Tuthill,  13  Ala.  390,  and  Carlisle  v.  Hill,  16  Ala.  398,  reaffirmed  and 
followed.) 

2.  Same ;  nature  of  defense. — The  defense,  in  such  case,  is  not  usury, 
but  the  improper  and  unauthorized  use  which  L.  (K  &  Co.  made  of  the 
delivery  order,  and  usury  is  invoked  merely  to  preclude  C.  from  claiming 
the  shield  of  a  bona  fide  purchase;  and  hence,  a  special  plea  setting  up 
the  usury  is  not  required. 

Appeal  from  City  Court  of  Selma. 

Tried  before  lion.  Jon.  Haralson. 

This  was  a  suit  by  W.  H.  Couch  against  Wm.  E.  Wailes  & 
Co.,  to  recover  the  value  of  a  bale  of  cotton,  and  was  com- 
menced on  5th  May,  1881.  The  complaint  contains  two  counts, 
the  first  in  trover,  and  the  other  a  special  count  on  the  case. 
The  cause  was  tried  without  a  jury  under  the  provisions  of  the 
statute  creating  said  court,  the  trial  resulting  in  a  judgment  in 
favor  of  the  plaintiff,  to  which  the  defendants  duly  excepted. 
The  facts  are  sufficiently  stated  in  the  opinion. 

The  judgment  rendered  is  here,  inter  alia,  assigned  as  error. 

S.  W.  John  and  E.  W.  Pettus,  for  appellants. 
Vol.  lxxv. 
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W.  E.  Nelson,  contra. 

STONE,  J. — It  needs  no  argument  to  show  that  if  this  suit 
was  by  Lotspeich,  Gholson  &  Co.,  there  could  be  no  recovery. 
The  cotton  had  been  delivered  pursuant  to  their  order  and  di- 
rection, and  they  would  not  be  heard  to  complain  that  their 
order  had  been  obeyed.  The  contention  is,  that  Couch,  by  vir- 
tue of  his  transaction  with  them,  acquired  a  better  title  than 
theirs,  and  that  would  cut  off  all  defenses  growing  out  of  the 
original  transaction. 

Wailes  &  Co.,  by  mistake  and  accident,  allowed  Lotspeich, 
Gholson  &  Co.  to  obtain  a  delivery  order  for  the  bale  of  cotton 
in  controversy,  before  they  had  paid  for  it.  This  authorized 
them  to  demand  and  receive  the  cotton  from  the  warehouse- 
man, and  consequently  furnished  evidence  of  ownership  in 
them.  They  afterwards  paid  for  the  cotton,  but  did  not  take 
actual  control  of  it,  nor  present  the  delivery  order  to  the  ware- 
houseman. When  they  paid  for  the  bale  of  cotton,  Wailes  & 
Co.,  not  knowing,  or  not  remembering  a  delivery  order  for  this 
bale  was  already  in  the  hands  of  Lotspeich,  Gliolson  &  Co., 
gave  them  a  second  delivery  order,  and  under  this  the  cotton 
was  sold  by  the  latter,  and  delivered  by  the  warehouseman,  still 
in  ignorance  that  another  and  older  delivery  order  was  out- 
standing. Lotspeich,  Gholson  &  Co.  borrowed  from  Couch  six 
hundred  dollars  on  short  loan,  and  promised  him  interest  on 
the  loan  at  the  rate  of  one  dollar  per  day,  equal  to  a  fraction 
over  sixty  per  cent,  per  annum.  Contemporaneously  with  the 
loan,  and  as  security  for  its  repayment,  they  delivered  to  him 
delivery  orders  for  certain  bales  of  cotton,  and  among  tliem  the 
order  for  the  bale  in  controversy.  Lotspeich,  Gholson  <fe  Co. 
did  not  repay  to  Couch  the  money  borrowed,  becam*^  insolvent, 
and  the  collaterals  placed  in  pledge  were  insufficient  to  reim- 
burse him,  without  resorting  to  the  bale  of  cotton,  the  value  of 
w4iich  is  claimed  in  this  suit.  Is  Couch  a  purchaser  in  that 
sense,  which  will  enable  him  to  triumph  over  the  complete  de- 
fense Wailes  &  Co.  could  make,  if  this  suit  were  by  Lotspeich, 
Gholson  &  Co.  ?  This  question  must  be  regarded  as  settled  in 
the  negative  by  the  previous  decisions  of  this  court. — Salt- 
marsh  V.  Tuthill,  13  Ala.  390 ;  Carlisle  v.  Hill,  16  Ala.  398. 
In  this  last  case,  in  which  there  was  large  usury,  this  court  said 
the  holder  of  the  paper  (commercial  paper)  "  must  be  regarded 
as  a  usurious  holder,  and  being  affected  by  usury,  can  not  be 
considered  a  honajide  holder."  Proceeding  further,  the  court 
said  of  plaintiff  that  "not  being  a  honajide  holder  in  the  usual 
course  of  trade,  the  defendant  could  set  up  any  defense,  which 
would  have  availed  him  as  between  the  original  parties,  to  de- 
feat the  plaintiff's  action." 
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Onr  decisions  above  were  founded  mainly  on  RamsdeU  v. 
Morgan^  16  Wend.  574,  and  Keuigen  v.  Parks,  2  Sandf.  S.  C. 
60.  Those  eases  were,  in  effect,  overruled  in  the  later  New 
York  case  of  Williams  v.  Tilt,  36  N.Y.  319, 325.  On  this  ground 
we  are  asked  to  reconsider  and  depart  from  our  former  rulings, 
noted  above.  Saltunarsh  v.  Tuthill  was  decided  near  forty 
years  ago,  and  has  never  been  questioned  in  this  court.  Many 
rights  have,  no  doubt,  been  adjudicated  on  the  principles  there 
declared,  and  they  have  probably  entered  largely  into  commer- 
cial dealings.  We  think  they  must  be  treated  as  establishing 
a  rule  of  pi'operty ;  and  we  can  not  say  it  is  an  unhealthy  rule. 
There  is  much  plausibility  at  least  in  the  dogma,  that  one  who 
grossly  violates  the  law  in  the  acquisition  of  property,  is  not 
entitled  to  the  protection  we  accord  to  one  who  has  innocently 
and  in  good  faith  parted  with  his  money  without  notice  of  latent 
defect  in  the  title  he  acquires. 

It  is  objected  further,  that  usury  is  a  personal  defense  which 
should  have  been  pleaded,  and  can  not  be  taken  advantage  of 
in  the  form  here  presented.  Usury  is  not  the  defense  in  this 
action.  The  defense  is  the  improper  and  unauthorized  use 
Lotspeich,  Gholson  &  Co.  made  of  the  delivery  order.  Usury 
is  invoked  to  preclude  Couch  from  claiming  the  shield  of  a 
hona  fide  purchase.  It  arose  on  the  evidence,  and  could  not 
arise  on  the  pleadings,  in  this  special  action  on  the  case. —  Wil- 
liams V.  Tilt,  supra. 

The  judgment  of  the  city  court  is  reversed,  and  the  cause 
remanded. 


South  &  IS^ortli  Alabama  Railroad  Co. 
V.  Schaufler. 

Action  hy  Passenger  against  Railroad  Company  for  Personal 

Injuries. 

1.  Action  against  railroad  company  for  personal  injuries ;  variance. 
Where,  in  an  action  liy  a  passenger  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries,  the  complaint  alleges  that  the 
plaintiff  "  was  compelled  and  forced  by  the  agents  of  said  defendant  to 
get  oflT  defendant's  train  while  in  motion,  and  before  said  train  had 
reached  the  usual  place  at  the  depot,"  and  that  injuries  sustained  by 
him  were  produced  l)y  the  negligence  of  defendant's  agents  "  in  compell- 
imj  and  forcing  "  him  to  get  off  the  train,  the  gravaiiun  of  the  action  is 
the  alleged  force,  and  is  not  sustained  by  evidence  merely,  that,  when 
the  train  vyas  approaching  the  platform  at  the  de:vi\  the  conductor  came 
towards  him  in  the  car,  crying  out  the  name  of  the  station,  and  saying, 
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"  We  have  got  no  time,  hurry  up,"  and  that  this  was  repeated  by  the 
conductor  several  times  while  the  plaintitt"  was  making  his  egress  from 
the  car,  and  before  he  stepjjed  from  the  moving  train  ;  sudi  words  not 
being  susceptible  of  a  construction  which  would  impute  to  the  conductor 
any  purpose  to  force  or  compel  the  plaintiff  to  prematurely  alight  from 
the  train,  or  to  put  himself  in  the  slightest  peril  in  leaving  it. 

2.  Same  ;  coutrihutory  negligence. — A  passenger  on  a  railroad  train, 
who,  encumbered  with  hand-baggage,  steps  from  the  train  on  a  dark 
night,  while  it  is  moving  at  the  rate  of  six  or  eight  miles  per  hour,  before 
it  has  reached  the  platform  of  a  regular  station,  at  which  he  was  to  get 
oft',  and  with  the  locality  of  which  he  is  acquainted,  against  the  advice  of 
the  conductor,  and  without  reason  to  believe  that  the  train  would  not  stop, 
as  usual,  at  the  platform,  is  guilty  of  contributory  negligence,  which  bars 
him  from  recovering  damages  f(r  personal  injuries  sustained  in  stepping 
from  the  train. 

3.  Same  ;  advice  or  direction  of  conductor  no  excuse  for  plaintiff's  neg- 
ligence.— Where  an  adult  passenger  leaves  a  moving  train  under  the 
advice  or  direction  of  the  conductor  in  charge  of  the  train,  and,  in 
leaving  the  train,  receives  personal  injuries,  it  seems  to  be  settled  by  the 
authorities,  that  such  advice  or  direction,  though  plain  and  unambigu- 
ous, can  not  be  held  to  excuse  an  act  of  negligence  on  the  pai't  of  the 
passenger,  which  is  so  opposed  to  common  prudence  as  to  make  it  an 
obvious  act  of  recklessness  or  folly. 

4.  Same  ;  whether  negligence  is  e.vcused  by  advice  of  conductor,  when  a 
(question  for  the  jury. — It  seems  also  to  be  settled  by  the  authorities,  that 
if,  in  such  case,  the  act  advised  to  be  done  is  one,  in  the  doing  of  which 
the  danger  would  not  be  apparent  to  a  person  of  reasonable  prudence, 
and  the  passenger  acts  under  the  influence  of  such  advice,  given  by  the 
conductor  or  manager  in  the  line  of  his  ordinary  duties,  it  becomes  the 
province  of  the  jury  to  say  how  far  the  plaintiff's  negligence  may  be  ex- 
cused. 

App?:al  from  Cullman  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

This  was  an  action  by  Charles  Schaufler  against  the  South 
<fe  North  Alabama  Railroad  Company,  a  domestic  corporation, 
to  recover  damages  for  personal  injuries  sustained  by  him 
while  a  passenger  on  the  defendant's  train.  The  defendant's 
pleas  are  not  set  ont  in  the  record,  but  the  judgment  entry 
recites  that  the  cause  was  tried  on  issues  joined  "on  the 
plea  of  not  guilty  and  on  a  "special  plea  of  contributory  neg- 
ligence." The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff;  and  from  the  judgment  rendered  the  defendant  took 
this  appeah  The  facts  disclosed  by  the  evidence,  so  far  as 
necessary  to  an  understanding  of  the  points  decided,  are  suffi- 
ciently stated  in  the  opinion.  The  first  and  fifth  charges 
referred  to  in  the  opinion,  as  having  been  requested  by  the 
defendant,  and  refused  by  the  court,  are  as  follows  :  1,  "  If 
the  jury  believe  the  evidence,  they  will  find  for  the  defendant." 
5.  "The  court  charges  the  jury,  that  if  they  believe  from  the 
evidence,  tliat  the  plaintiff,  Schaufler,  was  not  forced  and  com- 
pelled to  get  off  defendant's  train  in  any  other  manner  than  as 
testified  to  by  himself,  then  he  can  not  recover  in  this  action, 
and  thev  must  find  for  the  defendant."     Tiie  defendant  re- 
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served  e:tceptions  to  the  refusal  to  give  these  charges,  and  also 
to  several  charges  given  at  the  plaintiff's  request,  which  the 
opinion  does  not  render  necessary  to  set  out. 

The  rulings  above  noted  are  among  the  errors  here  assigned. 

Titos.  G.  Jones  and  J.  M.  Falknee,  for  appellant.  (1) 
The  plaintiff  declared  upon  an  injury  arising  from  a  jump, 
which,  plaintiff  avers  in  his  complaint,  defendant's  agent  com- 
pelled and  forced  him  to  take.  There  was  neither  actual  nor 
moral  force  or  compulsion  ;  and  without  this,  the  injury  de- 
clared on  in  the  complaint  was  not  made  out.  It  was  not 
necessary  for  the  plaintiff  to  allege  that  the  injury  was  caused 
by  force  and  compulsion,  but,  having  entered  into  this  un- 
necessary particularity,  and  the  defendant  having  taken  issue 
thereon,  the  plaintiff  was  bound  to  prove  his  case  as  alleged. 
Smith  V.  Causey,  28  Ala.  655.  (2)  The  general  rule  is,  that 
where  the  facts  are  undisputed,  negligence  is  a  pure  question 
of  laia  for  the  court,  unless,  the  facts  being  admitted,  the  case 
is  sucli  that  reasonable  men  may  properly  differ  as  to  the  con- 
clusion to  be  drawn  from  them,  when  the  court  may,  and, 
perhaps,  ought  to  submit  the  question  to  the  jury.  By  all  the 
authorities,  when  facts  are  such  that*  all  reasonable  men  would 
be  likely  to  draw  from  them  the  same  inference,  the  question  is 
one  purely  of  law  for  the  court,  and  it  is  error  to  submit  it  to  the 
jury. — Fernades  v.  S.  li.  Co.,  52  Cal.  45.  There  are  certain 
acts  and  omissions  which,  of  themselves,  are  deemed  negligence 
perse'  and,  when  proved,  make  it  the  duty  of  the  court  to 
order  a  nonsuit,  or  direct  a  verdict.  See  Gonzalez  v.  JV.  Y. 
(&  H.  R.  R.  Co.,  38  N.  Y.  442 ;  M.  <&  C.  R.  R.  Co.  v.  Cope- 
land,  61  Ala.  376;  Central  R.  R.  &  B.  Co.  v.  Letcher,  69 
Ala.  106  ;  Gothardv.  Ala.  Great  Southern  R.  R.  Co.,  67  Ala. 
119.  Among  the  acts  which,  as  matter  of  law,  are  denounced 
as  negligence  j9er  se,  is  the  leaving  of  a  car  while  in  motion  ; 
and  it  requires  a  nonsuit,  or  the  withdrawal  of  the  case  from 
the  jxny.—Gavett  v.  M.  d;  L.  R.  R.  Co.,  16  Gray  (Mass.),  501 ; 
R.  '(&  b.  R.  R.  Co.  V.  Morris,  31  Gratt.  200 ;  Railroad  Co.  v. 
Aspell,  23  Pa.  St.  147  ;  O.  &  M.  R.  R.  Co.  v.  Schiehe,  44  111. 
461 ;  and  authorities  supra.  (3)  Even  if  McCants,  the  con- 
ductor, had  invited  the  appellee  to  get  off  the  train  at  the  time 
he  jumped,  it  would  not  excuse  the  appellee  for  attempting  to 
do  so.  Tiie  rule  is  well  settled,  that,  notwithstanding  the 
direction,  invitation,  or  assurance  of  the  servant  or  agent  of 
tiie  carrier,  the  plaintiff  will  not  be  excused  in  following  it,  if 
the  act  involves  a  known  and  reckless  exposure  of  himself,  or 
is  one  which  a  man  of  common  prudence  would  not  do. — P., 
C.  ik  St.  L.  R.  R.  Co.  V.  Jvrouse,  30  Ohio  St.  222  ;  C.  B.  &  Q. 
R.  R.  Co.  V.  Ilazzard,  26  111.  385.  See  also  R.  R.  Co.  v.  Aspelly 
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23  Penn.  St.  147;  C.  &.  A.  R.  R.  Co.  v.  Randolph,  53  III. 
511.  The  general  charge  in  favor  of  the  defendant  should, 
therefore,  have  been  given.  See  also  on  the  defendant's  right 
to  this  cliarge,  Improvement  Co.  v.  Munson,  14  AV^all.  412  ; 
Whart.  on  Law  of  Negligence,  §  420  ;  Pierce  on  Railroads,  note 
1,  p.  312  ;  Ce?itral  R.  R.  c&  B.  Co.  v.  Letcher,  69  Ala.  106. 

H.  L.  Watlington,  contra. — (1)  If  the  action  of  the  con- 
ductor was  as  testified  to  by  the  plaintiff,  it  amounted  to  gross 
negligence,  nay,  wantonness  or  recklessness;  and  the  plaintiff  is 
entitled  to  recover. — Tanner  v.  L.  ck  N.  R.  R.  Co.,  60  Ala. 
637  ;  31.  cfe  O.  R.  R.  Co.  v.  Malone,  46  Ala.  392  ;  ^T.  <&  D. 
R.  R.  Co.  V.  Comans,  45  Ala.  437 ;  Grant  v.  Moseley,  29  Ala. 
302;  Hmsey  v.  Peebles,  53  Ala.  432;  1  Cliit.  on  Plead.  129. 
(2)  It  is  shown  by  the  testimony  of  the  conductor,  that  his 
action  caused  the  plaintiff  to  leave  his  seat,  prepare  to  leave 
the  car,  proceed  through  the  car  door,  and  place  himself  on  the 
bottom  step  of  the  car,  a  place  of  great  peril  and  danger  ;  and 
while  the  witness  may  have  then  made  an  effort  to  save  the 
plaintiff,  yet,  it  was  through  the  conductor's  recklessness,  that 
these  efforts  became  necessary;  and  he  was  bound  to  do  all  lie 
could  to  assist  plaintiff,  although  the  plaintiff  was  in  fault. 
Phares  v.  Stewart,  9  Port.  336  ;  Grant  v.  Moseley,  29  Ala.  302  ; 
45  Mo.  255;  48  111.  221;  49  111.  490;  38  111.  370;  43  Miss. 
233;  24  Ga.  75;  27  Ga.  113;  60  Ala.  638;  and  authorities 
supra.  (3)  If  compulsion  existed,  contributoj'y  negligence 
can  not  successfully  be  invoked.— Wharton's  Law  of  Negli- 
gence, §§  3,  94,  95,  301,  307,  308,  376 ;  Gov.  St.  R.  R.  Co.  v. 
Ilanlon,  53  Ala.  70.  The  whole  doctrine  of  contributory 
negligence  is,  that  a  plaintiff  can  not  recover  for  an  in jur}* 
which  is  more  occasioned  by,  or  results  from  his  own  negli- 
gence, than  from  the  wrong  of  the  defendant. — Shear.  &  Ped. 
on  Xeg.  481,  485,  487,  and  authorities  there  cited.  The 
plaintiff's  default  or  want  of  care  is  no  defense,  if  brought 
about  by  the  action  of  the  defendant. — 1  Hill,  on  Torts,  §  170. 
And  the  question  as  to  what  is  ordinary  care,  must  depend 
upon  the  circumstances  of  each  case. — 1  Hill,  on  Torts,  §137. 
(4)  Contributory  negligence  is  a  matter  of  defense,  and  should 
be  pleaded  ;  and  the  burden  of  proof  rests  with  the  defendant. 
S.  ds  M.  R.  R.  Co.  V.  Shearer,  58  Ala.  672. 

SOMERYILLE,  J. — The  present  suit  is  one  for  damages, 
instituted  by  the  appellee,  who  was  a  passenger  on  the  defend- 
ant's railroad  train,  having  paid  his  fare  for  transportation  to 
Cullman,  a  station  or  depot  on  the  line  of  the  road  wuthin  this 
State.  The  averment  of  the  complaint  is,  that  the  plaintiff, 
without  any  fault  of  his  own,  "  was  compelled  and  /breed  by 
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the  agents  of  said  defendant  to  get  off  defendant's  train  while 
in  motion,  and  before  said  train  had  reached  the  usual  stopping 
place  at  said  depot,"  and  that  the  plaintiff's  injury  was  pro- 
duced by  the  negligence  of  defendant's  agents  "  in  compelling 
mid  forcing  said  plaintiff  to  get  off  defendant's  train."  It  is 
obvious  that  the  whole  gravamen  of  the  action  is  made  to  lie 
in  the  alleged  forcible  ejection  of  the  plaintiff  from  the 
passenger  car  by  the  agents  or  servants  of  the  defendant  rail- 
road company.  Whether  the  complaint  be  regarded,  in  form, 
•as  declaring  in  trespass  or  trespass  on  the  case,  is  immaterial.  It 
is  equally  unimportant  tliat  the  averment  in  question  was  un- 
necessary in  order  to  have  fixed  the  liability  of  the  defendant. 
It  was  necessary  to  allege  some  act  of  wrong  on  the  part  of 
defendant,  or  its  agents,  some  act  of  omission  or  commission, 
constituting  a  tort^  or  breach  of  legal  duty,  before  a  recovery 
could  be  had  by  the  plaintiff.  This  was  requisite  in  order  that 
the  defendant  might  have  notice  of  the  nature  of  the  case 
which  he  was  called  on  to  defend.  The  plaintiff  has  elected 
to  state  his  own  ground  of  action,  and  if,  in  doing  so,  he  has 
stated  a  particular  fact,  and,  by  his  mode  of  statement,  has  in- 
separably connected  it  with  the  substance  of  the  issue,  so  as  to 
render  proof  of  it  essential,  it  is  a  misfortune  of  his  own, 
which  can  not  be  justly  visited  upon  his  adversary. 

We  fail  to  discover  in  the  record  any  evidence  tending  to 
support  this  averment  of  the  complaint.  There  is  no  fact 
stated  which  tends  to  prove  that  the  plaintiff  was  compelled  or 
forced  in  any  manner  by  defendant's  agents,  or  by  any  one 
else,  to  leave  the  train.  The  only  part  of  the  evidence  which 
is  invoked  in  argument,  as  giving  any  color  of  support  to  this 
view  of  the  case,  is  the  statement,  testified  to  by  the  plaintiff 
himself,  that  when  the  passenger  train  was  approaching  the 
platform  at  the  station,  the  conductor  came  towards  him  in  the 
car,  where  he  was  seated,  crying  out  the  name  of  the  station 
and  saying,  "  We  have  got  no  time,  hurry  up  T^  and  that  this 
ejaculation  was  repeated  several  times  while  the  plaintiff  was 
making  his  egress  from  the  car  and  before  he  stepped  from  the 
moving  train  a  few  minutes  afterwards,  thus  receiving  his 
injury.  It  is  not  only  proper,  but  it  becomes  necessarv  for  us 
to  say  that  these  words,  alleged  to  have  been  used  by  the  con- 
ductor, are  not  susceptible  of  a  construction  which  would  im- 
pute to  him  any  purpose  to  force  or  compel  the  plaintiff  to 
prematurely  alight  from  the  train,  or  to  put  himself  in  the 
slightest  peril  in  leaving  it.  There  was,  for  this  reason;  a  ma- 
terial disagreement  between  the  allegation  of  the  complaint 
and  the  proof,  which  constituted-  a  fatal  variance.  The  sub- 
stance of  the  issue,  as  made  by  the  pleadings,  is  unsupported 
by  any  evidence  found  in  the  record.     The  court  erred,  there- 
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fore,  in  refusing  to  give  the  first  and  fifth  charges  requested 
by  the  defendant,  whicii  properly  raise  this  feature  of  variance, 
Tlie  several  charges  also  given  at  the  request  of  the  plaintiff ^ 
which  seem  to  have  been  based  upon  the  supposed  existence  of 
any  force,  compulsion,  or  terror  exercised  by  the  conductor  upon 
the  plaintiff,  were  clearly  misleading,  and  should  not  have  been 
given. 

In  view  of  the  errors  aboVe  stated,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded.  We 
proceed  to  state  a  few  principles,  pertinent  to  the  rulings  of 
the  court  as  found  in  this  record,  which  may  serve  to  facilitate 
the  promotion  of  justice,  and  for  the  guidance  of  the  court  and 
jury  upon  another  trial. 

It  is  plain  that  the  first  inquiry  must  be  as  to  whether  the- 
agents  of  the  defendant  have  been  guilty  of  any  tort,  wrongful 
act,  or  negligence,  which  has  resulted  in  producing  the  injury 
received  by  the  plaintiff.  If  there  has  l)een  no  wrongful  act 
of  omission  or  commission,  such  as  constitutes  a  violation  of 
legal  duty  on  the  part  of  the  defendant,  or  its  agents  who  were 
in  ciiarge  of  the  train  at  the  time  of  the  accident,  no  recovery 
of  damages  by  the  plaintiff  can  be  had,  whatever  may  be  the 
extent  of  his  injury.  So,  if  it  be  shown  that  the  defendant,  or 
its  servants  were  guilty  of  such  wrongful  act,  but  that  this  act 
had  no  legal  connection  with  the  injury  received,  so  as  to  have 
operated  to  produce  it  as  a  natural  and  proximate  consequence, 
there  is  no  liability  cast  on  the  defendant,  and  this  must  be  an 
end  of  the  case. 

If,  however,  it  is  ascertained  that  the  defendant  oi*  its  servants 
have  been  guilty  of  some  wrong  or  negligence,  the  question 
then  is  :  (1)  Whether  the  damage  complained  of  was  occasioned 
entirely  by  the  negligence  or  wrongful  act  of  the  defendant,  or 
such  servants;  or  (2)  whether  the  plaintiff,  by  his  own  negli- 
gence, or  want  of  ordinary  care  and  prudence,  has  so  far  con- 
tributed to  his  own  misfortune,  that,  but  for  such  contributory 
negligence  on  his  part,  the  misfortune  or  injury  complained  of 
as  the  basis  of  his  action  would  not  have  happened. — Ala  Gr. 
S.  Railroad  Co.  v.  Ilaiok^  72  Ala.  112,  and  cases  cited ;  Rail- 
road Co.  V.  Jones.,  95  U.  S.  439.  In  the  fii-st  contingency  the 
plaintiff"  may  be  entitled  to  recover,  but  in  the  second  he  is  not. 

In  considering  the  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  it  is  competent  for  the  jury  to  consider 
what  was  said  by  the  conductor  at  or  about  the  time  of  the  ac- 
cident. If  the  testimony  of  the  conductor,  McCants,  be  taken 
as  true — which  seems  to  be  fully  corroborated  by  John- 
son, the  conductor  of  the  sleeping  car — asserting  that  he  told 
the  plaintiff  to  "  hold  up,  the  train  was  going  to  stop,"  it  is 
quite  apparent  that  the  injury  received  by  the  plaintiff  was  the 
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result  of  his  own  want  of  prudence  and  caution,  without  whicli 
it  could  not  have  happened,  and  that  he  would  be  barred  of  a 
recovery.  The  law  would  not  tolerate  that  a  passenger,  who 
was  encumbered  with  articles  of  hand-baggage,  should  prema- 
turely step  from  a  train  of  moving  cars  in  the  darkness  (^f 
night,  while  running  at  the  speed  of  six  or  eight  miles  per 
hour,  against  the  advice  of  the  conductor  in  charge,  when  he 
had  no  reason  to  believe  that  the  train  would  not  stop  as  usual 
at  the  platform  of  a  regular  station,  with  the  locality  of  which 
he  is  shown  to  have  been  acquainted.  This  would  be  an  act 
of  carelessness  by  which  he  himself  might  clearly  be  adjudged 
to  be  the  author  of  his  own  injury. — Shear.  &  Red.  Negl.  §§ 
281,  283  ;  Central  Railroad,  etc.,  Co.  v.  Letcher,  69  Ala.  106 ; 
Ala.  Or.  Sr.  E.  R.  Co.  v.  Hawh,  72  Ala.  112;  Gothard  v. 
Ala.  Gr.  So.  R.  R.  Co.,  67  Ala.  114. 

The  plaintiff,  however,  denies  that  he  was  warned  by  the 
conductor  to  hold  up,  or  not  to  jump,  but  that  the  language 
used  by  him  was  to  "  hurry  up,  we  have  no  time,"  or  words  of 
this  import.  This  conflict  in  the  evidence  is  not  to  be  dealt 
with  by  this  court,  but  is  to  be  resolved  by  the  jury  upon  the 
usual  principles  by  which  the  credibility  of  witnesses  should 
be  determined.  We  have  no  right  to  assume  that  they  will 
not  do  this  upon  their  consciences  as  upright  men,  free  from 
the  influence  of  every  prejudice,  as  it  will  be  their  sworn  duty 
to  do.  If,  in  the  discharge  of  this  duty,  they  can  justly  ar- 
rive at  the  conclusion  that  the  statement  of  the  plaintiff  on  this 
point  should  be  believed,  rather  than  that  of  the  two  other 
witnesses,  by  whom  he  is  contradicted,  the  question  will  arise 
as  to  what  effect  the  language  used  by  the  conductor  will  oper- 
ate to  excuse  the  conduct  of  the  plaintiff",  so  as  to  exempt  liim 
fron)  the  imputation  of  contributory  negligence.  If  the  con- 
ductor told  the  plaintiff  to  "hurry  up,  we  have  no  time," 
would  this  excuse  the  premature  egress  of  plaintiff  from  the 
passenger  car,  in  a  manner  whicii  would  have  been  an  act  of 
inexcusable  negligence  without  such  direction  or  declaration  by 
the  conductor  ^ 

There  are  numerous  cases  where  the  question  has  been  con- 
sidered as  to  the  effect  of  advice  or  directions  given  to  passen- 
gers by  conductors,  or  others  in  the  management  of  vehicles 
and  railroad  trains.  Two  [)ropositions  seem  to  be  settled  by 
the  authorities,  whicli  nuiy  be  stated  as  follows:  First,  such 
advice,  even  though  ])lain  and  unambiguous,  can  not  be  held  to 
excuse  an  act  of  negligence  on  the  part  of  an  adult  passenger, 
which  would  be  so  opposed  to  common  prudence  as  to  make  it 
an  obvious  act  of  recklessness  or  folly. — Railroad  Co.  v.  Jones, 
95  IT.  S.  439  ;  Shear.  iS:  Red.  Negl.  |  282.  Second,  where  the 
act  advised  to  be  done  is  one  where  the  danger  would  not  be 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  143 

[Lake  &  Marshall  v.  Gaines  &  Co.] 

apparent  to  a  person  of  reasonable  prndence,  and  the  passenger 
acts  under  the  influence  of  such  advice,  given  by  thefcondnctor 
or  manager  in  the  line  of  his  ordinary  duties,  it  becomes  the 
province  of  the  jury  to  say  how  far  the  plaintiff's  negligence 
may  be  excused. — Lamheth  v.  JV.  C.  Railroad  Co.,  (SQ  IS^.  C. 
494 ;  Cleveland,  etc.,  li.  R.  Co.  v.  Manson,  30  Ohio  St.  451 ; 
Mclntyre  v.  N.  Y.  Cen.  R.  R.  Co.,  37  N.  Y.  287:  Penn. 
Railroad  Co.  v  McCloskey,  23  Penn.  St.  526;  Woods'  Fields' 
Corp.  (2nd  Ed.)  §  497,  p.  756,  note. 

We  can  not  know  under  which  of  these  principles  the  case 
may  be  made  to  fall  by  the  evidence  introduced  on  another 
trial.  We  do  not  seek,  therefore,  to  make  any  application  of 
them  in  detail.  This  we  leave  to  the  wisdom  of  the  court  be- 
low, without  further  discussion. 

Reversed  and  remanded. 


Lake  &  Marshall  v.  Gaines  &  Co. 

Action  hy  Landlord  against  Purchaser  from  Tenant  of  Crop 
grown  on  Rented  Lands. 

1.  Error  not  presumed,  but  must  be  shonm. — On  appeal,  error  can  not 
be  presumed,  but  must  be  affirmatively  shown  ;  and  hence,  an  exception 
reserved  to  the  action  of  the  primarj'  court  in  overruling  a  motion  to 
strike  an  amended  complaint  from  the  file,  must  be  disallowed,  when 
the  record  contains  only  one  count,  and  it  does  not  appear  whether  it  is 
the  original  or  an  amended  complaint. 

2.  Admissibility  of  evidence;  when  error  not  shown. — When  evidence, 
on  its  face  irrelevant,  is  offered,  and  to  its  admissibility  objection  is 
made,  if  anj'  connecting  facts  can  be  shown,  rendering  it  relevant,  the 
party  offering  it  should  inform  the  court  of  the  manner  in  which  he  pro- 
poses to  connect  it  so  as  to, show  its  relevancy  ;  and  if  the  record,  on  ap- 
peal, fails  to  show  that  this  was  done,  an  exception  to  the  ruling  of  the 
primary  court  sustaining  the  objection,  will  be  disallowed. 

3.  Same;  when  exception  can  not  be  considered. — Where  objection  is 
sustained  to  offered  evidence,  partly  legal,  and  partly  illegal,  and  the 
record  fails  to  show  whether  the  objection  was  to  the  whole,  or  only  to  a 
part,  and  if  to  a  part,  what  part,  an  exception  to  the  ruling  of  the  pri- 
mary court  sustaining  the  objection  can  not,  in  this  condition  of  the 
record,  be  considered. 

4.  Lien  of  landlord  on  tenant's  crop;  right  of  recovery  against  stranger 
receiving  and  disposing  of  crop;  application  of  payments. — During  1879, 
<T.,  who  was  engaged  in  merchandising,  rented  to  S.  for  the  year  a  plan- 
tation owned  by  him,  and,  as  landlord,  made  advances  to  him,  on  which, 
at  the  end  of  the  year,  there  was  a  small  balance  unpaid.  On  1st  Janu- 
ary, 1881,  V.  became  a  part  owner  and  tenant  in  common  with  G.  in  the 
plantation,  and  S.  renewed  and  continued  his  lease  for  that  year,  and 
(t.  continued  to  advance  to  him  until  March  of  that  year,  when  V.  be- 
came a  partner  with  him  in  merchandising,  and,  uncler  the  firm  name  of 
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G.  &  Co.,  they  continued  to  advance  to  S.  as  their  tenant;  and  the  same 
relation  was  continued  through  the  year  1881,  and  during  that  year  some 
advances  were  also  made.  At  the  time  the  partnership  was  formed  be- 
tween G.  and  V.,  the  former  transferred  to  the  partnership  the  claim  on 
S.  for  advances.  In  March,  1880,  when  the  partnership  was  forn>ed,the 
amount  due  from  S.  to  G.  for  advances,  including  the  unpaid  bala.i  e  for 
1879,  amounted  to  $117  ;  and,  at  the  end  of  1880,  the  amount  due  for  ad- 
vances was  $490,  when  S.  made  a  payment  reducing  it  to  .$216,  which 
was,  during  1881,  increased  by  advances  made  during  that  year.  In  the 
spring  of  1P81,  S.  made  arrangements  with  L.  &  M.,  merchants,  for  ad- 
vances, and  gave  them,  as  security,  a  crop-lien  note  and  also  a  mortgage 
on  the  crop,  which  were  duly  recorded ;  and  during  that  year,  he  ob- 
tained from  them  between  $400  and  $500  in  advances ;  and  in  latter  part 
of  the  j'ear,  they  received  nine  bales  of  cotton  grown  on  said  plantation, 
sold  it,  and  applied  the  pro<;eeds  to  their  claim  against  S.  At  the 
time  L.  &  M.  agreed  to  advance  to  S.,  they  knew  he  was  the  tenant  of 
V.  &  G.,  and  when  they  received  the  cotton,  thej'  knew  it  had  been 
grown  on  said  plantation,  and  that  G.  &  Co.  claimed  a  lien  on  it  for  ad- 
vances made  as  landlords.  Held,  in  an  action  by  G.  &  Co.  against  L. 
&  M., 

(a)  That  plaintiffs  were  entitled  to  recover  the  amount  of  S.'s  debt  to 
them  for  the  advances  made  to  him,  with  interest  thereon,  not  to  exceed 
the  amount  li.  &  M.  realized  from  the  sale  of  the  cotton  received  by 
them,  with  interest  thereon. 

(b)  Qan're — If  any  (juestion  arises  as  to  the  right  to  recover  for  the 
advances  made  before  the  partnership  was  formed  between  G.  and  V., 
must  not  that  portion  of  the  account  be  considered  as  paid  and  elimi- 
nated from  the  suit,  under  the  principle  declared  in  Lee  v.  Tannenhaum, 
62  Ala.  531.  an  1  L-wis  v.  Dillanl,  66  Ala.  1? 

5.  Same  ;  nature  of. — The  statute  giving  to  a  landlord  a  lien  on  his 
tenant's  crop  for  advance.-;  is  paramount  t'>,  and  much  more  comprehen- 
sive than  the  lien  a  stranger  may  contract  for  under  the  crop-lien  law  ; 
the  court  declaring  that  it  is  "very  difficult  to  define,  as  matter  of  law, 
what  articles  of  commerce  are  beyond  the  pale  of  the  very  comprehen- 
sive words"  contained  in  the  statute. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  IIou.  Wm.  E.  Clarke. 

The  nature  of  the  action,  and  the  material  facts  disclosed  by 
the  evidence  are  stated  in  the  opiniorh  It  may  be  added, liowever, 
that  an  itemized  statement  of  the  advances  obtained  by  the 
tenant,  Scott,  from  the  plaintiffs,  is  made  an  exhibit  to  the 
bill  of  e.\cei>tions,  from  which  it  appears  that  the  principal 
items  weri;  for  provisions,  dry-goods,  teams  and  farming  imple- 
ments ;  there  were  also  ciiarges  for  tobacco,  whiskey  and 
snuff.  The  evidence  tended  to  show  that  the  cotton  received 
from  Scott  by  the  d^feiuhuits  was  worfh  "from  $45  to  §50 
per  i)ale  ;'■  and  that  the  defendants  received,  as  the  net  pro- 
ceeds from  the  sale  thereof,  $401.11,  which  was  insufficient  to 
pay  what  Scott  owed  them.  The  bill  of  exceptions  purports 
to  set  out  all  the  evidence. 

The  court  charged  the  jury,  at  the  plaintiftV  written  re- 
quest, that  if  they  "  believe  the  evidence,  they  must  find  for 
the  plaintiffs,  and  assess  the  damages  at  the  amount  they  find. 
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from  the  evidence,  Scott's  debt  to  Gaines  &  Co.  for  advances 
to  have  been,  with  interest  on  the  same ;  but,  in  no  event,  to 
exceed  the  proceeds  of  the  sale  of  the  cotton,  witli  interest 
thereon  from  the  time  it  was  sold  by  defendants."  To  this 
charge  the  defendants  excepted  ;  and  they  requested  the  fol- 
lowing charge  in  writing,  which  was  given  :  "  The  jury,  in 
ascertaining  what  is  the  indebtedness  of  Scott  to  plaintiffs, 
for  which  they  had  a  lien,  may  look  to  all  the  evidence  in 
the  case  ;  and  they  can  strike  out  any  items  which  the  proof 
does  not  show  were  for  the  sustenance  or  well-being  of  the  ten- 
ant or  his  family,  for  preparing  the  ground  for  cultivation, 
[and  for]  cultivating,  gathering,  saving,  handling,  or  prepar- 
ing the  crop  for  market."  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiffs  for  §410.57. 

The  charge  given  at  plaintiffs'  request,  and  the  rulings  on 
the  pleadings  and  evidence,  noted  in  the  opinion,  are  among 
the  assignments  of  error  here  made. 

James  Cobbs,  for  appellants. 

TouLMiN,  Taylor  &  Prince  and  Pillaxs,  Tokrey  &  Hanaw, 
eontra. 

STONE,  J. — There  was  a  motion  in  the  circuit  court  to 
strike  the  amended  complaint  from  the  tile,  and  an  exception 
to  the  action  of  the  court  in  overruling  the  motion.  We  find 
but  one  count  of  a  complaint  in  the  transcript,  and  can  not  tell 
whether  it  is  an  original  or  an  amended  count.  This  exception 
must  be  disallowed,  because  there  is  nothing  in  the  record  by 
which  we  can  determine  whether  or  not  there  was  error  in  the 
ruling.  Error  can  not  be  presumed,  but  must  be  affirmatively 
shown. — Mc  Willianis  v.  P/iilltps,  71  Ala.  80. 

Gaines,  one  of  the  plaintiffs,  being  examined  as  a  witness, 
was  asked  on  cross-examination,  "  If  he  had  not,  since  this  suit 
was  brought,  received  from  Abe  Lassiter  $20.70,  which  he  had 
not  paid  over  to  Mr.  Lake."  This  was  objected  to,  and  ruled 
out.  What  relation  this  had,  or  could  have  to  the  case  is  not 
shown.  Without  stating  any  further  objection  to  the  testimo- 
ny the  question  tended  to  elicit,  it  is  enough  that  the  record 
nowhere  shows  Lake  was  entitled  to  the  money,  or  that  Gaines 
was  under  any  obligation  to  pay  it  out  to  any  one.  If  any  con- 
necting facts  could  have  been  shown,  which  would  have  ren- 
dered the  testimony  relevant,  the  defendant,  when  the  objec- 
tion was  made,  should  have  informed  the  court  in  what  man- 
ner he  proposed  to  connect  the  testimony,  so  as  to  show  its 
relevancy.— 1  Brick.  Dig.  809,  §§  83,  84.  And  if  the  con- 
necting testimony  is  not  afterwards  introduced,  then  the  testi- 
10 
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niony  thufe  received  should  be  ruled  out,  on  motion  of  the  op- 
posite party. 

There  was  objection  sustained  to  testimony  proposed  to  be 
given  by  Lake  as  a  witness,  the  extent  of  which  we  can  not  nn- 
derstand.  We  can  not  know  whether  the  rejection  and  excep- 
tion related  to  the  whole  of  the  testimony  previously  stated,  or 
only  to  a  part  ;  and  if  a  part,  to  what  part.  Some  of  the  mass 
of  his  testimony  was  legal,  and  some  illegal.  Pritchett's  threat 
to  seize  two  bales  of  the  cotton  was  clearly  illegal,  and  other 
portions  of  the  evidence  were  irrelevant.  In  the  state  of  this- 
record,  we  can  not  pass  on  this  question. — 1  Brick.  Dig.  247,  §§ 
72,  73. 

The  only  remaining  question  relates  to  the  charge  of  the 
court,  which  was  given  at  the  written  request  of  plaintiffs.  Sub- 
mitting the  question  of  the  credibility  of  the  witnesses  to  the 
jury,  this  charge  pronounced  on  the  legal  effect  of  the  evidence. 

During  the  year  1879,  H.  L.  Gaines,  using  the  name  of  H. 
L.  Gaines  &  Co.,  was  engaged  in  mercliandising,  and  also 
owned  a  plantation,  of  which  one  Scott  became  tenant  for  that 
year.  Gaines  made  advances  to  Scott  as  his  tenant,  and  at  the 
end  of  the  year,  after  paying  the  rent,  there  was  a  small  un- 
paid balance  of  the  debt  for  advances.  On  the  1st  January, 
1880,  one  V.  P.  Gaines  became  part  owner,  or  tenant  in  com- 
mon with  H.  L.  Gaines  in  said  plantation,  and  Scott  renewed 
and  continued  his  lease  for  that  year,  and  II.  L.  Gaines  con- 
tinued to  advance  to  him  as  tenant.  In  March,  1880,  V.  P. 
Gaines  became  a  partner  in  the  mercantile  establishment,  and 
it  continued  business  in  the  firm  name  of  H.  L.  Gaines  &  Co., 
and  continued  to  advance  to  Scott  as  their  tenant.  The  same 
relation  was  continued  through  the  year  1881,  and  some  ad- 
vances were  made  during  tliat  year.  At  the  time  the  new 
mercantile  firm  was  formed  in  March,  1880,  the  old  firm,  con- 
sisting of  II.  L.  Gaines  alone,  transferred  the  claim  on  Scott 
for  advances  to  the  new  firm,  consisting  of  II.  L.  and  V.  P. 
Gaines,  who  are  the  plaintiffs  in  this  action.  There  was  a 
small  balance  due  for  advances,  as  we  have  said,  for  the  year 
1879,  and  there  were  advances  made  by  Gaines  between  the 
Ist  of  January.  1880,  and  March  of  that  year,  when  Y.  P. 
Gaines  became  a  partner.  Tlie  advances  made  during  this  in- 
terval were  probably  a  fraction  over  one  hundred  dollars.  In- 
cluding the  small  balance  due  for  advances  in  1879,  the  amount 
for  advances  March,  1st,  1880,  Xvhen  Y.  P.  Gaines  became  a 
partner,  is  claimed  to  have  been  one  hundred  and  seventeen 
dollars ;  and  such  is  the  tendency  of  the  testimony.  At  the 
end  of  the  year  1880,  the  account  for  advances,  as  the  testimo- 
ny tends  to  show,  was  four  hundred  and  ninety  dollars.  Three 
was  then  paid  by  Scott,  by  sale  of   cotton,  something  over  two 
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hundred  and  seventy  dollars,  leaving  an  unpaid  balance  of  two 
hundred  and  sixteen  dollars.  There  were  also  items  of  charge 
for  the  year  1881,  swelling  the  account  to  the  sum  sued  for. 

In  the  spring  of  the  year  1881,  Scott  made  arrangen)ent  with 
Lake  &  Marshall  to  make  him  advances  that  year,  to  enable 
him  to  make  a  crop;  and  gave  them  a  crop-lien  note,  and 
mortgage  on  his  crop,  to  secure  payment  for  such  advances. 
These  papers  were  duly  acknowledged  and  recorded.  He  ob- 
tained from  them  between  four  and  five  hundred  dollars 
in  advances,  under  this  contract.  At  the  time  Lake  &  Mar- 
shall entered  into  the  contract  to  advance,  they  knew  Scott 
was  tenant  on  the  lands  of  plaintiffs  ;  and  when  they  received 
the  cotton  after  mentioned,  they  knew  it  had  been  grown  in 
18S1,  by  Scott,  on  lands  rented  from  Gaines  &  Co.,  and 
that  Gaines  &  Co.  claimed  a  lien  on  it  for  advances  made  as 
landlords.  They  received  nine  bales  of  the  cotton  so  grown, 
sold  it,  and  applied  the  proceeds  to  their  claim  against  Scott. 
This  suit  was  instituted  by  Gaines  &  Co.  to  recover  so  much  of 
the  proceeds  of  the  cotton  as  was  necessary  to  pay  them  for 
the  balance  of  the  advances  made  by  them. 

The  statute  giving  to  a  landlord  a  lien  on  the  crop  of  his  tenant 
for  advances,  is  paramount  to,  and  much  more  comprehensive 
than  the  lien  a  stranger  ui ay  contract  for,  under  what  is  known 
as  the  crop-lien  law.— Code  of  1876,  ^§  3467,  3286.  Under  the 
section  last  cited,  a  lien,  to  be  effective,  must  be  declared  in 
writing  and  recorded,  and  can  only  be  created  and  enforced, 
for  "advances  in  horses,  mules,  oxen,  necessary  provisions  and 
farming  tools,  or  money  to  purchase  the  same."  Beyond  arti- 
cles falling  within  these  enumerated  classes,  a  stranger  to  the 
contract  of  letting  can  acquire  no  valid  crop-lien  save  by  mort- 
gage. Not  so  with  the  landlord.  He  requires  no  written 
declaration  of  lien,  but  the  sum  is  secured  to  him  by  law,  as 
an  incident  to  the  letting.  Li  addition  to  the  rent  for  the  cur- 
rent year,  he  has  a  lien  '"for  advances  luade  in  money  or  other 
thing  of  value,  whether  made  directly  by  him,  or  at  his  in- 
stance and  request  by  any  other  person,  or  for  which  he  has 
assumed  the  legal  responsibility  at  or  before  the  time  at  which 
such  advances  were  made,  for  the  sustenance  or  well  being  of 
the  teiiant  or  his  family,  for  preparing  the  ground  for  cultiva- 
tion, or  for  cultivating,  gathering,  saving,  handling,  or  pre- 
paring the  crop  for  market."  These  are  certainly  very 
comprehensive  words,  and  we  would  find  it  very  difficult  to 
define,  as  matter  of  law,  what  articles  of  commerce  are  beyond 
the  pale  of  these  comprehensive  words.  We  will  not  now  un- 
dertake to  dr^w  the  line.  So,  if  the  advances  are  not  paid  for 
in  the  current  year,  the  residuum  becomes  a  lien  on  the  next 
crop,  if  the  tenancy  continues ;  and  the  landlord  may  assign  his 
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claim,  with  all  its  liens  and  remedies,  to  another. — Code,  §§ 
3469,  3470. 

It  would  seem  that  the  articles  which  go  to  make  up  plain- 
tiff's claim,  on  which  they  base  their  right  to  recover  the  pro- 
ceeds of  the  cotton,  are,  none  of  them,  shown  to  be  outside  of 
the  provisions  of  the  statute  ;  and  hence,  if  the  testimony  was 
believed,  plaintiffs  were  entitled  to  recover  the  amount  of 
Scott's  debt  to  them  for  the  advances  made  to  him,  with  inter- 
est thereon,  not  to  exceed  the  amount  Lake  &  Marshall  re- 
alized from  the  sale  of  the  cotton,  with  interest  thereon.  And 
if  any  question  arises  as  to  the  right  to  recover  for  the  goods 
advanced  before  March  1st,  1880,  must  not  that  portion  of  the 
account  be  considered  as  paid,  and  eliminated  from  this  suit, 
under  the  principle  declared  in  Lee  v.  Tannenhaum^  62  Ala. 
501,  and  Lewis  v.  Dillard,  66  Ala.  1  '. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  must  be  affirmed. 


Gusdorf  «&    Co.   v,  Ikelheimer   <&   Co. 

Bill  in  Equity  hy  Attaching  Creditor  to  compel  prior  Judg- 
raent  Creditor  with  Execution  to  exhaust  Collaterals  held  hy 
hiin^  hefore  resorting  to  Funds  in  Hands  of  Sheriff. 

1.  Marshaling  securities;  right  of  attaching  creditor  to  compel  prior 
execution  creditor  to  exhaust  collaterals,  before  resorting  to  funds  in  the 
sheriff's  hands. — A  judgment  creditor,  with  an  execution  levied  on  per- 
sonal property  of  value  sufficient  to  satisfy  his  judgment,  having  received 
from  his  debtor,  as  collateral  security,  certain  choses  in  action,  which 
were  collected  by  him  before  sale  by  the  sheriff  of  the  property  on  which 
the  execution  was  levied,  will  be  compelled  by  a  court  of  eijuity,  on  a 
bill  filed  for  that  purpose  by  an  attaching  creditor,  wliose  attachment 
was  subsecpiently  levied  on  the  same  property,  and  who  has  reduced  his 
demand  to  judgment,  to  apply  the  money  realized  from  the  coUaterals 
in  Hatisfacti(jn  of  his  execution,  thereby  exonerating  the  proceeds  of  the 
sale  of  the  property  levied  on,  to  that  extent,  from  liability  to  the  exe- 
cution, for  the  benefit  of  the  attaching  creditor,  and  for  the  satisfaction 
of  his  junior  lien. 

2.  Same;  collection  realized  from  collaterals  a  pai/inent  pro  tanto  of 
judgment.. — The  sum  realized  by"  collection  from  the  collaterals,  in  such 
case,  having  b6en  collected  before  satisfaction  was  obtained  through  the 
medium  of  the  execution,  was  immediately  applied,  by  operation  of  law, 
to  the  satisfaction  of  the  judgment,  to  enforce  which  the  execution  was 
issued,  extinguishing  it  pro  tanto. 

3.  Same;  right  of  attaching  creditor  not  affected  by  subsequent  agree- 
ment between  judgment  creditor  and  debtor. — An  agreement  between  the 
plaintiff  and  defendant  in  execution,  made  after  the  attachment  was  lev- 
ied, and  notice  thereof  had  been  given  to  the-m,  to  the  effect  that  the 
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money  realized  from  the  collaterals  should  only  be  applied  to  the  pay- 
ment of  any  balance  of  the  judgment  remaining  unsatisfied  by  the  sale 
under  execution,  can  not  impair  or  affect  the  right  of  the  attaching  cred- 
itor to  have  the  two  funds  thus  marshaled  for  his  benefit. 

4.  Same;  fund  realized  from  the  collaterals  can  not  he  garnii^lied  in 
hands  of  judgment  creditor. — The  money  realized  from  the  collaterals 
having  been  immediately  applied,  by  operation  of  law,  to  the  satisfac- 
tion of  the  judgment  of  the  credftor  holding  them,  other  creditors  can 
not,  by  garnishments  subsequently  served  on  him,  intercept  the  money, 
or  prevent  the  first  attaching  creditor  from  enforcing  its  application  to 
the  satisfaction  of  the  execution. 

5.  Same;  jurisdiction  of  court  of  equity  not  affected  by  summary  remedy 
in  court  of  lan\ — The  summary  jurisdiction  which  the  court  of  law  may 
exercise  over  the  sheriff  and  the  parties  to  the  execution  and  attachment 
issuing  from  it,  in  determining  between  the  rival  claimants  the  priori- 
ties of  th»^ir  legal  liens,  and  in  controlling  and  compelling  the  proper  ap- 
plication of  the  money  collected,  if  it  extends  to  such  case,  does  not  take 
away  tliQ  jurisdiction  of  a  court  of  equity  to  marshal  the  securities  so  as 
to  adjust  the  equitable  rights  of  the  rival  claimants. 

Appeal  from  City  Court  of  Selma. 

Heard  before  Hon.  Jon.  Haralson. 

This  was  a  bill  in  equity,  exhibited  by  E.  Ikelheimer  &  Co. 
against  M.  Gusdorf  &  Co.,  S.  Lehman,  Hellman  &  Herman 
and  Keifer  Bros.  ;  and  was  filed  on  15th  June,  1882.  The 
purpose  of  the  bill,  and  most  of  the  material  facts  disclosed 
by  the  record  are  stated  in  the  opinion,  rendering  necessary 
only  a  brief  supplemental  statement  in  this  report.  Hellman 
<fe  Herman  and  Keifer  Bros,  sued  out  attachments  against  the 
defendant  Lehman,  which  were  levied  on  the  personal  property 
on  which  the  execution  in  favor  of  Gusdorf  &  Co.  was  levied, 
and  were  "further  levied"  by  summoning  Gusdorf  &  Co.  to 
answer  as  garnishees  and  debtors  to  Lehman.  These  attach- 
jnents  were  subsequent  to  the  attachment  sued  out  against 
Lehman  by  the  complainants.  No  garnishment,  however,  was 
issued  on  the  attachment  sued  out  by  the  complainants.  All  of 
said  proceedings  were  in  the  City  Court  of  Selma,  on  the  law 
side  thereof.  Lehman  made  no  defense  ;  and  Gusdorf  &  Co. 
made  no  claim  to  the  fund  realized  from  the  collaterals  held  by 
them  ;  they  admitting  that  they  were  stakeholders,  and  ex- 
pressing a  willingness  to  account,  as  such,  for  the  fund  to  those 
entitled  thereto.  Hellman  &  Herman  and  Keifer  Bros,  sep- 
arately demurred  to  the  bill,  assigning  numerous  grounds. 
The  court  having  overrnled  the  demurrers,  they  separately 
answered.  The  grounds  of  defense  relied  on  by  them  on  their 
demurrers  and  in  their  answers  are  sutficiently  indicated  in  the 
opinion. 

On  the  hearing,  had  on  the  pleadings  and  proof,  a  decree 
was  entered,  granting  relief  to  the  complainants  ;  and  from 
that  decree  this  appeal  was  prosecuted.     The  final  decree  and 
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the  decree*  overruling  the  demurrers  to  tlie  bill  are  here  made 
the  basis  of  the  assignments  of  error. 

Wm.  C  Ward,  for  appellants.  (1)  "  The  remedy  by  attach- 
ment is  a  special  statutory  remedy — it  is  in  derogation  of  the 
common  law  ;  and  in  resorting  to  it,  and  deriving  rights  from 
it,  tlie  statute  must  be  pursued.  If  from  any  cause  the  remedy 
it  affords  is  not  full  and  complete,  a  court  of  equity  can  not 
cure  the  deficiency." — Phillips  v.  Ash,  63  Ala.  p.  418 ;  Drake 
on  Att.  §  4  a,  citing  McPherson  v.  Snowden,  19  Md.  233.  See 
also  Janney  v.  Btiell,  55  Ala.  408  ;  Story's  Eq.  Jur.  §  61 ; 
Sedg.  on  Stat.  &  Con.  Law,  343.  The  levy  of  the  attachment 
"  from  its  date  creates  a  lien,  a  right  to  charge  the  property 
levied  upon  with  the  payment  of  the  judgment,  in  priority  of 
any  subsequent  alienations  the  defendant  may  make,  or  of  any 
subsequent  incumbrances  he  may  create,  or  of  subsequent  liens 
arising  by  operation  of  law  in  favor  of  other  creditors."  The 
right  is  given  to  cliarge  the  particular  property  levied  upon  ; 
and  neither  directly  nor  indirectly  can  this  right  be  extended 
to  reach  property  not  levied  upon. — Phillips  v.  Ash,  supra. 
(2)  Equity  will  not  aid  an  attaching  creditor  to  marshal  assets  of 
the  debtor.  This  point  elaborately  discussed,  with  citation  of 
following  authorities,  arguendo  :  Shedd  v.  Bank  of  Brattle- 
horo,  32  Vt.  p.  709  ;  Westmorelarid  v.  Foster,  60  Ala.  448  ;  1 
Story's  Eq.  Jur.  (12th  Ed.)  §  634  a  and  note,  'i'he  gravamen 
of  the  bill  amounts  to  this  :  Gusdorf  &  Co.  have  a  prior  lien 
on  the  stock  of  goods  by  their  execution.  They  also  have 
other  security,  to-wit,  the  collaterals  ;  but  Ikelheimer  &  Co. 
have  a  junior  Hen  also  on  the  stock  of  goods,  but  not  on  the 
collaterals.  Therefore,  equity  will  compel  Gusdorf  &  Co.  to 
exhaust  the  collaterals  before  deriving  any  benefit  from  the 
sale  of  the  goods.  In  this  way,  Ilellman  «fe  Herman  and 
Keifer  Bros,  must  be  displaced  altogether,  to  let  the  complain- 
ants in,  although  they,  by  their  attachments,  have,  as  to  the 
collaterals,  a  junior  lien  to  Gusdorf  &  Co.  Thus  the  court 
undertakes,  between  rival  attaching  creditors,  in  a  race  of  dili- 
gence, to  marshal  assets,  and  to  take  from  one  what  he  has 
captured,  and  bestow  it  upon  another.  (3)  The  appellees  had 
notice  that  Gusdorf  &  Co.  held,  and  were  collecting  the  collat- 
erals before  the  property  seized  was  sold.  By  timely  notice  to 
the  sheriff,  he  could  have  been  compelled  to  pay  the  proceeds  of 
the  sale  into  the  law  court,  or  to  pay  the  same  out  under  orders 
of  the  court ;  and  appellees'  right  to  this  fund  could  have  been 
settled. — 44  Ala.  554.  But  having  let  this  opportunity  pass, 
appellees  lost  their  chance  at  law  against  the  sheriff.  They  can 
now  have  no  remedy  against  Gusdorf  &  Co. — Kelly  v.  MeCaiOy 
29  Ala.  227.     But  see  29  Am.  Dec.  p.  582.     (4)  Although  a 
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lien  creditor  has  the  riglit  to  the  aid  of  a  court  of  equity  to 
compel  a  prior  lien  creditor,  having  other  security,  to  exhaust 
that  other  security  first,  yet,  when  he  waits  until  the  prior  lien 
has  appropriated  the  common  security,  he  is  without  remedy 
in  a  court  of  equity.  He  is  too  late. — 1  Story's  Eq.  §§  633, 
642  ;  28  Am.  Dec.  p.  622 ;  29  Am.  Dec.  p.  582,  and  authori- 
ties cited  ;  6  Ohio,  163  ;  13  Ohio,  197.  "  The  right  to  marshal 
will  never  be  applied  to  the  detriment  of  either  clainiant,  or  of 
the  person  against  whom  the  claim  lies." — 1  Story's  Eq.  §§ 
559-60;  Mc Arthur  v.  Martin,  23  Minn.  74;  Marr  v.  Lewis^ 
31  Ark.  203 ;  Taylor's  ajypeal,  81  Pa.  St.  460'. 

White  &  White,  contra. — (1)  When  complainants'  attach- 
ment was  levied  on  the  goods  of  Lehman,  it  became  and  was  a 
lien  from  that  time  on  the  same,  subject  alone  to  the  prior  lien 
in  favor  of  Gusdorf  &  Co.  for  the  payment  of  their  judgment. 
Code,  1876,  §  3280.  This  lien  could  not  be  divested  by  the 
levy  of  a  subsequent  attachment  or  garnishment. — 1  Brick. 
Dig.,  p.  162,  §  105 ;  Johnson  v.  Burnett,' I'i  Ala.  743..  (2)  Gus- 
dorf &  Co.  having  received  $743.40  on  choses  in  action 
which  were  held  as  collateral  to  their  judgment,  before  the 
sale  by  the  sheriff,  the  law  applied  said  sura  immediately  to 
the  payment  of  the  judgment. —  Webster  v.  Singley,  53  Ala. 
208;  Hunt  v.  Nevers,  15  Pick.  500;  Dismukes  v.  Wright, 
3  Dev.  &  Bat.  (N.  C.)  78 ;  Ware  v.  Russell,  57  Ala.  43.  It 
follows  that,  in  not  crediting  the  judgment  with  said  sum,  Gus- 
dorf &  Co.  received  that  much  more  of  the  proceeds  of  the 
sheriff's  sale  than  they  were  entitled  to,  and  which  belonged 
and  should  have  been  paid  to  the  complainants.  This  is  just 
as  true  as  if  Lehman  had  paid  Gusdorf  &  Co.  that  much 
money  on  the  judgment  before  they  received  any  thing  fron) 
the  sheriff.  (3)  When  said  sum  was  realized  by  Gusdorf  h  Co. 
out  of  these  collaterals,  it  M'as  their  duty  to  the  complainant  to 
apply  it  to  the  satisfaction  of  their  judgment ;  and  a  court  of 
equity,  considering  as  done  that  which  they  ought  to  have 
done,  will  compel  them  to  account  to  the  complainants  for  the 
surplus,  after  their  debt  has  been  fully  satisfied.  They  had  no 
right  or  power  over  this  fund,  except  to  apply  it  to  the  payment 
of  the  judgment  for  which  they  held  it  in  trust;  and  they 
could  not  decline  to  execute  that  trust  to  the  prejudice  of  com- 
plainants.— Schiffer  V.  Feagiii,  51  Ala.  337 ;  Hicks  v.  Bingham, 
1 1  Mass.  300 ;  Toomer  v.  Randolph,  60  Ala.  360 ;  Sanders 
V.  Knox,  57  Ala.  81 ;  Donald  v  Heioitt,  33  Ala.  548.  The 
parties  being  before  the  court,  and  the  fund  being  in  possession 
of  Gusdorf  &  Co.,  equity  will  lay  its  hands  upon  it,  and  en- 
force the  lien  and  right  of  the  complainants,  especially  as  this 
can   be  done  without  prejudice  or  injury   to  Gusdorf  &  Co. 
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The  coiTlplainants  did  not  lose  their  right  to  this  money  be- 
cause Gusdorf  &  Co.  wrongfully  received  it  from  the  sheriff. 
Westmoreland  v.  Foster^  60  Ala.  455 ;  Cawthorn  v.  McCraw^ 
9  Ala.  519;  Abraham  v.  Hall,  59  Ala.  391.  (4)  The  com- 
plainants' right  to  this  fund  is  not  a  legal  claim  on  which  they 
could  have  sued  at  law.  It  was  neither  jus  in  re  nor  jus  ad 
rem  •  but  a  mere  lien,  a  right  to  have  it  applied  to  the  payment 
of  their  debt,  which,  under  the  authorities  cited  supra,  could 
only  be  enforced  in  equity.  Complainants  can  no  more  main- 
tain an  action  at  law  for  this  money  than  they  could  have 
maintained  detinue  or  trover  for  the  goods,  if  they  had  gone 
into  the  hands  of  Gusdorf  &  Co.  after  the  levy  and  before 
the  sale.  Webster  v.  Singley,  supra,  and  Hurt  v.  Redd,  64 
Ala.  87,  distinguished.  The  sheriff  having  paid  the  money 
over,  in  obedience  to  the  mandate  of  the  execution,  com- 
plainants' remedy  at  law  against  him  is  gone,  and  it  remains 
only  for  a  court  of  equity  to  follow  up  the  fund  and  to  enforce 
complainants'  lien  upon  it. —  Crenshaw  v.  Harrison,  8  Ala. 
342 ;  Patton  v.  Hamner,  28  Ala.  618  ;  Mason  v.  Watts,  7  Ala. 
703.  Even  if  an  action  at  law  would  lie,  this  is  one  of  those 
cases  of  trust,  a  claim  to  equitable  relief,  which  will  support  a 
bill  in  equity.— PWce  v.  Pickett,  21  Ala.  743 ;  60  Ala.  455. 

(5)  We  cite  the  following  authorities  to  show  complainants' 
right  to  the  money  in  controversy^  and  that,  if  they  had  the 
legal  title  and  not  a  mere  lien,  they  could  have  brought  as- 
sumpsit for  it. — Sher7'od  v.  Hampton,  25  Ala.  652;  Knox  v. 
Abercrombie,  11  Ala.  997;  Chenaidt  v.   Walker,  22  Ala.  275. 

(6)  The  subsequent  agreement  between  Lehman  and  Gusdorf 
&  Co.  as  to  the  application  of  the  funds  realized  from  the  col- 
laterals, was  a  fraud  on  complainants'  rights. — 2  Watts,  228 ; 
53  Ala.  211 ;  27  Am.  Dec.  301,  305-6 ;  11  Am.  Dec.  795.  It 
became  and  was  the  legal  duty  and  obligation  which  Gus- 
dorf ife  Co.  owed  the  complainants,  to  preserve  the  security 
afforded  by  the  collaterals,  on  which  the  complainants  had  no 
lien  ;  and  if  they  failed  to  do  so,  they  must  account  for  the  re- 
sulting injury. — Cheesebrough  v.  Millard,  1  Johns.  Ch.  409, 
412-13;  'Gordon  v.  Bell,  50  Ala.  213;  2  Am.  Lead.  Cases, 
261-2;  Porr  v.  Shaw,  4  Johns.  Ch.  17;  Henderson  v.  Huey, 
45  Ala.  275.  The  rights  of  the  complainants  were  not  affected 
by  said  agreement.  This  point  discussed  at  length.  (7)  The 
position  that  a  court  of  equity  w'ill  not  marshal  assets  except 
in  favor  of  a  party  holding  a  contract  lien,  is  not  sound.  The 
remedy  lies  in  favor  of  a  judgment  creditor. — Dorr  v.  Shaw, 
4  Johns.  Ch.  17;  1  Story's  Eq.  Jur.  634.  And  an  attaching 
creditor  can  file  a  creditor's  bill. — 13  Cal.  026;  16  ]S'.  J.  Eq. 
300;  6  Cal.  376;  13  Cal.  76;  4  Sandf.  Ch.  565. 
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BRICKELL,  C.  J. — The  appellants,  Gusdorf  &  Co.,  were 
judgment  creditors  of  Solomon  Lehman,  and  caused  an  execu- 
tion issuing  upon  their  judgment  to  be  levied  upon  personal 
property  of  value  sufficient  to  satisfy  it.  At  the  time  of  the 
judgment  and  levy,  they  had  also  choses  in  action  transferred  to 
them  by  the  judgment  debtor,  as  collateral  security  for  their 
debt.  The  appellees  were  general  creditors  of  Lehman,  and, 
on  the  day  succeeding  the  levy  of  the  execution,  they  caused 
an  attachment  to  issue,  which  was  levied  upon  the  same  per- 
sonal property  on  which  the  execution  was  levied.  The  attach- 
ment suit  was  duly  and  successfully  prosecuted  to  judgment  in 
favor  of  the  appellees.  The  personal  property  was,  or  the  pro- 
ceeds of  sales  were  more  than  sufficient  to  satisfy  the  execution 
of  Gusdorf  &  Co.,  and  were  by  the  sheriff  applied  to  its  satis- 
faction. Before  this  application  of  the  proceeds  of  sales  was 
made,  Gusdorf  6z  Co.  had  made  collection  of  the  collaterals  to 
the  amount,  as  alleged  in  the  original  bill,  of  seven  hundred 
and  forty-three  41-100  dollars,  which  yet  remains  in  their 
hands;  and  the  purpose  of  the  original  bill  is  to  compel  them 
to  apply  that  sum  in  satisfaction  of  their  execution,  exonerating 
the  proceeds  of  the  sales  of  the  property  to  that  extent  from 
liability  to  the  execution,  for  the  benefit  of  the  appellees,  and 
the  satisfaction  of  their  junior  lien.  This,  of  course,  involves  a 
decree  compelling  them  to  pay  that  sum  to  the  appellees.  The 
equities  of  the  appellees  and  of  Gusdorf  &  Co.,  upon  this  state 
of  facts,  we  first  propose  to  consider. 

The  general  principle,  upon  which  the  equity  of  the  bill  is 
founded,  is,  that  if  one  creditor  has  a  lien  upon,  or  interest  in,  or 
the  security  of  two  funds  for  a  debt,  and  another  creditor  of  the 
same  debtor  has  a  lien  upon,  or  interest  in,  or  the  security  of 
one  only  of  the  funds  for  another  debt,  the  latter  has  the  right 
in  equity  and  good  conscience  to  compel  the  former  iirst  to  re- 
sort for  satisfaction  to  the  fund  on  which  he  alone  has  the  lien, 
interest,  or  security,  if  that  course  is  necessary  for  the  satisfac- 
tion of  both  debts,  whenever  it  will  not  trench  upon  his  rights, 
or  operate  to  his  prejudice. — 1  Story's  Eq.  Jur.  §  633 ;  JSehon 
V.  Dunn,  15  Ala.  501  ;  ChajTtnan  v.  Hamilton,  19  Ala.  121. 
"  The  nature  of  the  property  which  constitutes  the  double 
fund  does  not  affect  the  operation  of  the  principle;  and  it 
applies  whenever  a  paramount  creditor  holds  collateral  security, 
or  can  resort  collaterally  to  other  real  or  personal  property  for 
the  satisfaction  of  the  debt." — 2  Lead.  Eq.  Cases  (Part  1),  262. 
In  DePeysterv.  Hildreth,  2  Barb.  Ch.  109,  a  creditor  had  a  judg- 
ment which  was  a  lien  upon  real  estate,  and  upon  which  execu- 
tion had  issued  and  was  levied  upon  personal  property  sufficient 
for  the  payment  of  the  judgment;  and  it  was  held,  he  was 
bound  to  exhaust  the  levy,  in  exoneration  of  the  real  estate  for 
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the  relief  of  mortgaojees  taking  a  mortgage  subsequently 
to  the  judgment.  And  in  Ingalls  v.  Morgan,  6  Selden  (10  N. 
Y.),  178,  a  judgment  creditor  having  a  lien  on  real  estate  which 
was  sold  by  the  debtor,  and  notes  for  the  purchase-money  taken 
and  transferred  to  the  creditor,  it  was  held  he  was  bound  to 
collect  and  apply  the  notes  in  satisfaction  of  the  judgment. 
Without  losing  all  recourse  upon  the  lands  in  the  hands  of  a 
subsequent  purchaser,  he  could  not  surrender  the  notes  to  the 
debtor  from  whom  he  received  them.  The  court  said  :  •"  The 
facts  present  a  case  where  the  creditor  has  a  lien  upon  twa 
funds  for  the  security  of  his  debt,  and  another  party  has  an 
interest  in  one  only  of  these  funds,  without  any  right  to  resort 
to  tiie  other.  In  such  a  case,  equity  will  compel  the  creditor 
to  take  his  satisfaction  out  of  the  fund  upon  which  he  alone 
has  an  interest,  so  that  both  parties  may,  if  possible,  escape 
without  injury."  There  are  numerous  cases  to  be  found  in  the 
books  in  which  a  court  of  equity  has  intervened  and  applied 
this  doctrine,  without  inquiry  or  distinction  whether  the  prop- 
erty constituting  the  two  funds  or  securities  was  of  the  same 
nature;  whether  the  one  was  real,  and  the  other  personal ;  or, 
if  both  were  personal,  whetlier  the  one  was  visible,  tangible, 
capable  of  actual  possession,  and  the  other  a  chose  resting  in 
action.  Tlie  distinction  can  only  be  made,  when  a  necessity 
for  it  may  be  shown  to  exist,  to  prevent  the  operation  of  the 
principle  from  working  to  the  prejudice  of  the  paramount 
creditor. —  Goss  v.  Lester,  1  Wisconsin  51.  The  whole  founda- 
tion of  the  principle,  it  is  said,  is  the  natural  equity  and  benev- 
olence which  requires  every  one  to  exercise  his  rights,  so  far  as 
he  can  without  inconvenience  to  himself,  in  a  way  that  will 
avoid  causing  loss  to  others. — 1  Story's  Eq.  Jur.  §  633. 

An  attachment  is  a  statutory  process;  and  its  purpose  is,  that 
the  jurisdiction  of  the  court,  in  the  ulterior  proceedings,  may 
be  tlie  more  effectual,  and  that,  security  for  the  judgment  ob- 
tained may  be  afforded  to  the  plaintiff.  From  the  day  it  is 
made,  the  levy  creates  a  lien,  taking  precedence  of  all  subse- 
quent alienations,  or  of  subsequent  incumbrances,  made  or 
created  by  the  debtor,  and  of  subsequent  liens  acquired  by 
other  creditors  by  the  operation  of  law,  or  of  legal  process. 
The  lien,  it  is  true,  is,  primarily,  incipient,  inchoate,  and  con- 
ditional, operating  only  on  the  particular  property  which  is  the 
subject  of  the  levy,  and  will  be  defeated  if  judgment  is  not 
obtained,  upon  which  process  can  issue  for  the  subjection  of 
the  property  to  sale.  And  it  is,  of  consequence,  as  is  insisted 
by  counsel,  less  stringent,  frailer,and  more  uncertain  than  the 
lien  of  an  execution. — Phillips  v.  Ash,  63  Ala.  414.  But 
that  the  lien  is  of  statutory  derivation,  and  the  mode  of  its 
enforcemerjt  is  prescribed  by  8tatute,is  not  of  itself  an  objection 
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to  compelling  a  creditor  having  prior  liens  so  to  use  them,  that 
the  attaching  creditor,  after  lie  has  obtained  judgment,  shall 
not  be  defeated.  Real  estate  is  by  statute  subjected  to  the 
satisfaction  of  legal  process,  and  liens  of  judgments  or  execu- 
tions operating  upon  it  are  derived  wholly  from  statutes  de- 
claring them.  A  court  of  equity,  in  this  country,  does  not 
more  often  exercise  its  jurisdiction  to  marshal  assets,  and  in 
the  exercise  of  the  jurisdiction  compelling  creditors  or  others 
to  exhaust  funds  or  securities  to  which  they  alone  can  resort, 
than  in  the  exoneration  of  lands  for  the  benefit  of  creditors 
having  liens  upon  them  by  judgment,  or  by  execution  derived 
from  statute.  The  existence  of  the  jurisdiction,  and  the  pro- 
priety of  its  exercise,  have  not  been  questioned.  A  mechanic's 
lien  is  the  creature  of  statute,  and  yet,  in  the  application  of 
this  doctrine,  it  has  been  regarded  as  standing  upon  eqiial 
ground  with  a  mortgage,  affecting  to  the  same  extent  legal  and 
equitable  rights. — Hamiltfm  v.  Schwekr,  34  JMd.  108  ;  Kenny 
V.  Gage,  33  Vt.  302.  Whether  the  court  would  intervene  to 
marshal  assets,  and  to  apply  this  doctrine,  at  the  instance  of  an 
attaching  creditor,  before  he  had  by  judgment  perfected  the 
lien  of  the  attachment;  or  vi^hether,  in  such  case,  intervention 
would  not  be  limited  to  a  preservation  of  things  and  of  the 
rights  of  the  parties  in  statu  quo,  if  it  could  be  done 
without  injustice  to  the  prior  creditor,  is  not  a  question 
now  arising.  The  appellees  had  perfected  their  lien  by 
judgment  before  exhibiting  the  bill.  The  prior  creditors  had 
notice  of  the  levy  of  the  attachment,  and,  so  far  as  they  could 
without  inconvenience  to  themselves,or  without  trenching  upon 
the  rights  of  others,  were  bound  in  good  conscience  so .  to  em- 
ploy their  prior  lien  upon  the  property  levied  upon,  and  the 
collaterals  they  had  received  as  security  for  their  debt,  as  not 
to  disappoint  and  defeat  the  levy  in  the  event  it  was  perfected 
by  judgment. 

The  collaterals,  the  choses  in  action  transferred  to  Gusdorf 
&  Co.,  were  intended  by  the  debtor,  and  were  by  them  re- 
ceived, as  a  source  or  fund  from  which  the  debt  reduced  to 
judgment  siiould  be  paid.  It  is  true  that,by  taking  the  collaterals, 
the  right  to  proceed  by  execution  on  the  judgment  was  not  in- 
tended to  be  delayed  or  postponed,  and  the  creditor  had  the 
right  to  retain  the  collaterals,  while  pursuing  legal  remedies 
upon  the  judgment,  and,  if  necessary  to  his  full  security  and 
satisfaction,  would  not  have  been  interfered  with,  or  compelled 
to  resort  to  the  one  in  preference  to  the  other.  But  having 
realized,  b}'  collection  from  the  collaterals,  the  sum  now  in 
controversy,  before  satisfaction  was  obtained  through  the  me- 
dium of  the  execution,  that  sum  was  by  operation  of  law  im- 
mediately applied  to  the  satisfaction  of  his  debt,  extinguishing 
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it  pro  tanto.  A  payment  to  him  by  the  debtor  of  a  like  sum, 
at  that  instant  of  time,  would  not  have  been  for  that  purpose 
more  effectual.  The  source  or  fund  from  which  moneys  are 
derived  often  directs  and  controls  their  appropriation.  And 
when  a  creditor  receives  moneys,  derived  from  sources  or 
funds  which  have  been  devoted  to  particular  purposes,  he  is 
without  right  to  appropriate  them  to  other  uses. — 1  Am.  Lead. 
Cases,  341  ;  ScM:ffer  v.  Feagin^  51  Ala.  335  ;  Wehster  v.  Sing- 
ley,  53  Ala.  208! 

But  it  is  said  that  after  the  levy  of  the  execution  and  the 
transfer  of  the  collaterals,  there  was  an  agreement  between  the 
debtor  and  the  creditor, that  there  should  be  no  appropriation  of 
the  moneys  derived  from  thecollaterals,  until  it  was  ascertained 
that  the  proceeds  of  the  sale  of  the  property  levied  on  by  execu- 
tion were  not  sufficient  to  pay  the  debt.  If  any  such  agree- 
ment was  made,  it  was  subsequent  to  the  levy  of  the  attach- 
ment at  the  suit  of  the  appellees,  and  after  debtor  and  creditor 
had  notice  or  knowledge  of  it.  The  levy  created  a  lien,which 
could  not  be  impaired  by  the  subsequent  acts  or  agreements  of 
the  debtor;  and  the  creditor,  having  notice  of  it,  was  disabled 
from  entering  into  any  agreement  by  which  the  equitable  ob- 
ligation to  exhaust  the  moneys  arising  from  the  collaterals, 
before  resorting  to  the  proceeds  of  the  sales  of  the  property 
levied  upon  and  sold  under  execution,  would  be  relieved  for 
the  benefit  of  the  debtor,  and  by  which  he  could  regain  the 
collaterals,  or  acquire  the  moneys  realized  from  them,  dis- 
charged from  both  debts. 

All  that  it  is  needful  to  say  now  in  reference  to  the  subsequent 
garnishments  at  the  suit  of  Hellman  &  Herman  and  Keifer  & 
Brothers  is,  that  there  was  not  a  debt  owing  from  Gusdorf  & 
Co.,  the  garnishees,  to  Lehman,  the  debtor  in  attachment.  A 
garnishment  is  a  species  of  attachment,  and  like  it  is  strictly  a 
statutory  remedy.  It  lies  only  for  the  subjection  of  debts,  or 
demands,  upon  which  the  defendant  in  attachment  can  in  his 
own  name  and  right  recover  at  law  in  an  action  of  debt,  or  of 
indebitatus  assuTnmit.  There  was  no  debt  due  or  owing  by 
Ousdorf  &  Co.  to  Lehman,  when  the  garnishment  was  served, 
nor  could  a  debt  arise  from  the  transaction  and  relations 
existing  between  them,  unless  the  money  realized  from  the  col- 
laterals had  exceeded  the  debt  to  the  security  of  which  they 
were  appropriated.  The  money  it  is  intended  by  the  garnish- 
ments to  reach,  is  not  due  or  owing  to  Lehman  ;  it  forms  a 
payment ;  it  is  not  a  debt ;  it  is  an  extinguishment  pro  tanto 
of  the  debt  due  to  Gusdorf  c%  Co.  Of  the  character  of  pay- 
ment it  was  not  deprived  i)ecause  Gusdorf  &  Co.  did  not  make 
an  application  of  it,  retaining  it  in  their  iiands,  separate  from 
the  moneys  received  from  the  sheriff.  The  law,  in  view  of  the 
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source  from  which  it  was  derived,  applied  it  in  payment  of  the 
debt  the  collaterals  from  which  it  was  realized  were  intended 
to  secure.  This  application,  without  infringing  upon  the  equi- 
ties of  the  appellees,  of  which  they  had  notice,  Gusdorf  &  Co. 
could  not  avoid  or  refuse,  converting  themselves  into  debtors  of 
Lehman. 

In  addition,  the  rights  and  equities  of  the  junior  attaching 
creditors  were  subordinate  to  the  rights  and  equities  the  appel- 
lees, as  prior  attaching  creditors,  had  acquired  by  their  supe- 
rior diligence.  Li  courts  of  equity,  as  in  courts  of  law,  after- 
acquired  rights  by  the  employment  of  legal  remedies  yield  pre- 
cedence to  clear  rights  acquired  through  like  remedies. — Her- 
bert V.  Mechanics'  Building  i&  Loan  Association,  17  N.  J. 
Eq.  497.  Upon  the  whole  case,  it  seems  clear  that  Gusdorf  & 
Co.  had  double  security  for  the  payment  of  their  judgment,, 
while  the  appellees  had  a  claim  upon  but  one  species  of  the 
property,  constituting  their  security.  From  the  fund  upon 
which  the  appellees  had  no  claim  or  lien,  Gusdorf  &  Co.  had 
in  their  possession  a  sum  of  money  which  it  was  their  duty  to 
apply  in  satisfaction  of  their  judgment.  If  the  application  had 
been  made,  as  it  could  have  been  without  injury  or  inconven- 
ience, a  corresponding  sum  the  appellees  would  have  realized 
from  the  sales  of  the  property  upon  which  they  had  a  lien,  ju- 
nior to  that  of  Gusdorf  &  Co.  Upon  plain  principles  of  equity 
and  justice,  they  should  be  compelled  to  yield  up  the  money 
derived  from  the  collection  of  the  collaterals,  that  it  may  be 
applied  to  the  satisfaction  of  the  judgment  of  the  appellees. 
Otherwise,  through  mere  wantonness,  or  caprice,  or  from  mere 
indifference  or  favoritism,  they  would  be  permitted  to  work  in- 
jury to  anothei',  of  whose  rights  they  had  notice,  and  to 
whom  they  at  least  owed  good  faith. 

When  a  sheriff,  having  collected  money  under  legal  process, 
is  in  doubt  as  to  its  proper  appropriation,  he  may  give  notice  to 
all  parties  in  interest,  make  a  statement  of  the  facts,  and  apply 
to  the  court  from  which  the  process  issued,  and  to  which  it  is  re- 
turnable, for  its  advice  and  direction. — Henderson  v.  Richard- 
son^ 5  Ala.  349.  The  parties  interested  in  the  distribution  of 
the  money,  or  either  of  them,  may  also  apply  to  the  court  for 
its  directions  to  the  sheriff,  and  for  the  determination  of  their 
respective  rights. — Turner  v  Lawrence,  11  Ala.  426.  In  either 
case,  the  application  is  summary,  addressed  to  the  inherent 
power  of  the  court  to  control  its  own  process,  preventing  its 
misuse  or  abuse,  and  protecting  its  officers  against  the  conflict- 
ing claims  of  suitors.  The  power  has  heretofore  been  exer- 
cised only  when  it  was  necessary  to  determine  between  rival 
claimants  the  priorities  of  legal  liens,  derived  from  legal  pro- 
cess.    In  its  exercise  the  court  has  not  assumed  jurisdiction  of 
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matters  of  purely  equitable  cognizance,  nor  has  it  undertaken 
to  marshal  assets,  adjusting  the  equitable  rights  of  rival  claim- 
ants.—  Williams  v.  Rogers^  5  Jehns.  163  ;  Bruton  v.  Camion, 
Harper  (S.  C.)  389.  The  power  the  court  exercises  is  of  the 
same  nature  and  character  with  that  which  is  exercised  in  set- 
ting aside,  upon  motion,  sales  of  land  made  under  its  process. 
It  is  not  inconsistent  with,  nor  in  deprivation  of  the  jurisdic- 
tion of  a  court  of  equity  to  interfere  and  grant  fuller  and  more 
complete  relief  than  can  be  obtained  in  a  court  of  law. — Hay 
V.  Womhle,  56  Ala.  32  ;  ZocMt  v.  Hurt,  57  Ala.  198.  The 
marshaling  of  assets  is  peculiarly  of  equitable  cognizance,  and 
it  is  in  the  exercise  of  this  jurisdiction  the  court  applies  its  own 
doctrine,  that  a  creditor  having  the  security  of  two  funds  shall 
not  so  exercise  his  rights  as  to  disappoint  another  creditor,  who 
has  the  security  of  only  one  of  them  ;  a  doctrine  it  often  en- 
forces through  subrogation,  which  it  alone  can  decree.  In  the 
present  case,  the  jurisdiction  of  the  court  is  undoubted. 

We  find  no  error  in  the    record,  and  the  decree  of  the  city 
court  must  be  affirmed. 


Long  'i\  Musgrove. 

Action  for  Slander. 

1.  Action  for  slander;  when  complaint  insvfficient. — In  an  action  for 
slander,  if  the  words  used  are  susceptible  of  two  meanings,  the  one 
harmful  and  the  other  innocent,  if  they  be  ambiguous,  or  unmeaning  in 
the  absence  of  other  stated  facts,  or  if  it  be  charged  that  they  were  ut- 
tered in  irony,  the  pleader  must  set  forth  enough  antecedent  or  attend- 
ant facts  to  raise  the  implication  that  the  otiensive  charge  was 
intended  ;  merely  asserting  that  the  utterer  intended  to  charge  a  partic- 
ular crime,  is  not  sufficient,  unless  the  unaided  words  have  that  import. 

2.  Same. — Thus  tested,  it  was  held  that  a  count  in  slander  in  the 
complaint  in  this  case  was  insufficient  on  denuirrer. 

3.  Same;  irhen  chavcfe  free  from  error. — In  an  action  for  slander,  in 
charging  plaintiff  with  the  larceny  of  ballot  boxes,  a  charge  given  at  the 
defendant's  recjuest,  instructing  the  jury  that  "  larceny  means  the  felo- 
nious and  frauilulent  taking  of  another's  property,  with  the  felonious  in- 
tent to  deprive  the  owner  of  the  property,  or  to  convert  it  to  his  own  use; 
and  if  the  jury  believe  that  the  words  spoken  by  the  defendant  were  not 
intended  to  convey,  and  did  not  convey  to  those.wiio  heard  it  the  mean- 
ing that  the  plaintiff  stole  the  ballot  bo.xes  for  such  a  purpose,  and  with 
such  felonious  intent,  then  they  must  find  for  the  deft ndant,"  is  free 
from  any  error  of  which  the  plaintiff  can  complain. 

Ari'p:AL  from  Walker  Circuit  Court. 
Tried  l)efore  Hon.  S.  II.  Spkoit. 

Vol,.    lAXV. 
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The  nature  of  this  action  is  sufficiently  stated  in  tlie  opinion. 
The  third  count  of  the  complaint  is  in  these  words :  "And 
the  plaintiff  claims  of  the  defendant  the  further  sum  of  two 
thousand  live  hundred  dollars,  as  damages  for  falsely  and  ma- 
liciously cliarging  the  plaintiff  with  larceny,  by  speaking  of 
and  concerning  him  in  the  presence  of  divers  persons,  in  sub- 
stance as  follows :  That  on  the  night  the  ballot  boxes  were 
stolen  from  the  slieriff's  office,  he,  defendant,  was  up  in  town 
looking  for  Buddie,  and  thought  he  was  on  the  court  house 
steps,  and  when  he  got  up  there,  or  near  there,  he  saw  T.  J. 
King,  J.  B.  Lollar  and  B.  M.  Long,  meaning  plaintiff,  sitting 
on  the  steps,  about  9  o'clock  at  night,  and  that  the  same  per- 
sons were  seen  at  the  Baptist  church  the  same  night,  about  12 

or  1  o'clock,  to- wit,  on  or  about  the day  of  August,  1882. 

And  plaintiff  avers  that  the  defendant  thereby  intended  to  cre- 
ate in  the  minds  of  the  persons  who  heard  him,  the  impression 
that  the  plaintiff  had  aided  in  stealing  the  said  ballot  boxes 
from  the  sheriff's  office  aforesaid.  And  plaintiff  further  avers 
that  the  said  words,  spoken  by  the  defendant  as  aforesaid, 
were  so  understood  by  the  persons  who  heard  him,  and  by 
many  others  to  whom  they  were  told,  to  the  injury  of  the 
plaintiff  as  aforesaid." 

The  charge  referred  to  in  the  opinion,  given  at  the  defend- 
ant's request,  is  as  follows:  "Larceny  means  the  felonious 
and  fraudulent  taking  of  another's  property,  with  the  felonious 
intent  to  deprive  the  owner  of  the  property,  or  to  convert  it  to 
his  own  use ;  and  if  the  jury  believe  that  the  words  spoken  by 
the  defendant,  Musgrove,  were  not  intended  to  convey,  and  did 
not  convey  to  those  who  heard  it,  the  meaning  that  Long  stole 
the  ballot  boxes  for  such  a  purpose,  and  with  such  felonious 
intent,  then  they  must  tind  for  the  defendant."  To  this 
charge  the  plaintiff  excepted. 

The  rulings  of  the  circuit  court  in  sustaining  a  demurrer  in- 
terposed to  the  third  count  of  the  complaint,  and  in  giving  the 
charge  requested  by  the  defendant,  are  here  assigned  as  error. 

Rice  &  Wiley,  for  appellant.  (1)  The  count  to  which  the 
demurrer  was  interposed  is  sufficient, — Holt  v.  Turpin^  78 
Ky.  433  :  Lemons  v.  Wells,  lb.  117;  Logan  v.  Logan.,  77  Ind. 
558  ;  Feder  v.  Herrick,  43  N.  J.  (L.)  24  ;  Fcroal  v.  Ilallett,  10 
111.  App.  265;  Cam:pbell  v.  Campbell,  54  Wis.  90;.  13  U.  S. 
Dig.  (N.  S.)  pp.  560,  561,  563;  Walker  v.  Flynn,  130  Mass. 
151 ;  Ww^ks  V.  Stevens,  76  Ind.  181.  (2)  The  charge  of  the 
court  to  which  exception  was  taken,  is  certainly  too  exacting  ; 
and  it  certainly  required  more  evidence  or  proof  to  make  out 
a  larceny  than  any  law  book  ever  required.  And  as  the  charge 
is  one  which  this  court  is  unable  to  pronounce  free  from  error, 
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or  in  conformity  to  law,  no  court  can  say  it  did  not  injure 
the  appellant ;  for  no  court  is  able  to  tell  what  effect  such 
charge  had  on  the  jury. 

H.  C.  Tompkins,  with  whom  were  Hewitt  &  Walker, 
and  T.  W.  Coleman,  contra.  (1)  The  words  alleged  in  the 
third  count  as  having  been  uttered  by  the  appellee,  are  harm- 
less, unless  taken  in  connection  with  the  proper  averments,  set- 
ting out  that  the  crime  had  been  committed,  and  the  proper 
coUoqitum,  showing  their  reference  to  the,  larceny  of  the  bal- 
lot boxes.  There  is  no  reference  in  this  count  to  the  allega- 
tions of  any  other  count,  and  taken  by  itself,  it  is  wholly 
insufficient. — Robinson  v.  Drumrrtond.,  24  Ala.  174 ;  Smith  v. 
Gafard,  31  Ala.  45;  2  Add.  on  Torts,  p.  974,  note  k,  and 
authorities  cited.  (2)  There  is  no  error  in  the  charge  given. 
The  definition  of  larceny  there  given  substantially  conforms  to 
the  definition  given  by  the  elementar\'  law  writers  and  with 
the  decisions  of  our  court. — 2  Bish.  on  Grim.  Law  (5th  Ed.), 
§  757;  State  v.  Hav)kins,  8  Port.  461;  Spivey  v.  The  State., 
26  Ala.  90.  There  is  no  slander  unless  the  words  spoken 
charge  the  commission  of  an  indictable  offense,  involving  moral 
turpitude,  or  drawing  after  it  an  infamous  punishment.— 2 
Brick.  Dig.  p.  202.  ^  5  ;  2  Add.  on  Torts,  p.  955  and  notes. 
Here  it  is  alleged  that  the  offense  charged  was  larceny.  Under 
this  complaint,  then,  there  could  be  no  recovery  unless  the  jury 
were  satisfied  that  the  words  used  by  appellee  were  mtended 
to  convey,  and  did  convey  the  imputation  that  Long  had  com- 
mitted the  offense  known  to  the  law  as  larceny,  and  indictable. 
Kirksey  v.  Fike,  29  Ala.  206  ;  2  Add.  on  Torts,  pp.  956-7  and 
notes ;    Wright  v.  Lindsay,  20  Ala.  428. 

STONE,  J. — The  present  was  an  action  for  slanderous 
words,  alleged  to  have  been  uttered  by  appellee,  of  and  con- 
cerning appellant.  In  the  first  and  second  counts,  the  alleged 
words  imp(jrt  a  charge  of  larceny  of  ballot  boxes.  The  words 
charged  in  the  third  count  do  not,  unaided,  impute  the  com- 
mission of  any  indictable  offense.  T.is  count  avers  that  by 
tlie  utterance  of  the  words  charged,  the  defendant  falsely  and 
maliciously  chai-ged  the  plaintiff  with  larceny,  and  that  thereby 
he,  the  defendant,  intended  to  create  in  the  minds  of  the  per- 
sons who  heard  him.  the  impression  that  the  plaintiff  had  aided 
in  stealing  the  ballot  boxes  from  the  sheriff's  office,  and  that 
said  words  were  so  understood  by  the  persons  who  heard  him, 
and  by  many  others,  to  whom  they  were  told.  The  language 
of  this  count  which  immediately  precedes  the  words  alleged  to 
be  slanderous,  is  as  follows :  "  That  on  the  night  the  ballot 
boxes  were  stolen  from  the  sheriff's  office,  he,  the  defendant,'^ 

Vov.  LXXV. 
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etc.  We  have  stated  the  substance  of  all  that  is  charged  in 
the  count,  except  the  words  supposed  to  be  slanderous,  and 
which,  as  we  have  said,  on  their  face  impute  no  crime,  nor  act 
of  moral  turpitude.  There  was  a  demurrer  to  this  count, 
which  the  court  sustained. 

Pleadings  in  actions  of  slander  have  been  greatly  simplified. 
When  the  words  complained  of  import  and  impute  a  crime, 
then  the  complaint  may  be  very  simple  and  brief.  But  the 
slanderer  does  not  always  express  himself  in  direct  terms.  If 
the  words  used  are  susceptible  of  two  meanings,  the  one  harm- 
ful and  the  other  innocent,  if  they  be  ambiguous,  or  unmean- 
ing in  the  absence  of  other  stated  facts,  or  if  it  be  charged 
they  are  uttered  in  irony,  then  the  pleader  must  set  forth 
enough  antecedent  or  attendant  facts  to  raise  the  implication 
that  the  offensive  charge  was  intended.  Merely  asserting  that 
the  utterer  intended  to  charge  a  particular  crime,  is  not 
enough,  unless  the  unaided  words  import  so  much.  Hence 
the  use  of  what  are  called  in  the  books  inducement,  or  occa- 
sion, and  the  colloquum.  These  give  point  and  direction  to 
what  would  otherwise  seem  innocuous.  -Odgrers  on  SI.  &  Lib. 
118. 

In  the  count  we  are  considermg,  there  is  no  averment  that, 
ballot  boxes  had  been  stolen,  or  that  they  were  reputed  to  have 
been  stolen.  Nor  is  there  averment  that  the  sheriffs  office  was 
in  the  court-house.  That  is  its  usual  place,  but  so  important 
a  factor  in  giving  point  to  the  circumstance,  in  itself  innocent, 
of  the  plaintiff's  presence  at  the  court  house  at  9  o'clock  at 
night,  should  not  be  left  to  inference.  Nor  can  we  perceive 
any  connection  between  the  plaintiff's  presence  at  the  Baptist 
church,  at  12  or  1  o'clock  that  night,  and  the  supposed  larceny 
of  the  ballot  boxes.  The  demurrer  to  this  count  was  rightly 
sustained. — Townsend  on  Slander,  §§  132  et  secj^  2  Addison  on 
Torts,  974,  note  k  ;  Campbell  v.  Campbell,  54  W  is.  90. 

The  charge  excepted  to  is  a  fair  definition  of  the  crime 
of  larceny. — Rountree  v.  The  State^  58  Ala.  381  ;  2  Whar. 
Am.  Cr.  Law,  §§  1769  et  se<i.  If  it  declared  the  rule  strictly, 
Avhen  considered  in  connection  M'ith  the  facts,  that  was  a  sub- 
ject for  an  explanatory  charge,  and  presents  no  ground  for 
reversal.  In  one  aspect  the  ciiarge  was  unduly  favorable  to 
the  plaintiff.  It  impliedly  cast  on  Musgrove,  the  defendant, 
the  burden  of  showing  the  words  spoken  "  were  not  intended 
to  convey,  and  did  not  convey  to  those  who  heard  them,  the 
meaning  that  Long  stole  the  ballot  boxes,"  etc.  The  onus 
rested  on  the  plaintiff  to  establish  this  affirmative  feature  of 
his  case. 

Affirmed. 
11 
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May,  Adm'r,  v.  Green. 

Bill  in  Equity  for  Final  Settlement  and  Distrihution  of  De- 
cedents Estate. 

1.  Final  decree;  what  is,  and  vhen  afjpeal  hatred. — A  decree  rendered 
in  a  cause  made  by  a  bill  filed  for  the  final  settlement  and  distribution 
of  a  decedent's  estate,  assuming  jurisdiction  of  the  estate,  removing  the 
administration  from  the  probate  into  the  chancery  court,  ordering  a 
reference  on  the  administrator's  accounts,  and  laying  down  rules  by 
which  they  should  be  stated,  is  final,  within  the  meaning  of  the  statute 
authorizing  appeals  to  this  court ;  and  hence,  assignments  of  error  based 
on  such  decree  can  not  be  considered  on  an  appeal  taken,  more  than 
twelve  months  after  its  rendition,  from  another  decree  rendered  in  the 
cause  on  the  coming  in  of  the  register's  report. 

2.  Liability  of  administrator  for  interest. — An  administrator  who, 
without  sufficient  excuse,  postpones  making  a  final  settlement  and  dis- 
tribution of  the  estate  for  an  unreasonable  period  of  time,  is  liable  for 
interest  on  funds  in  his  hands  Vjelonging  to  the  estate,  which  he  ought 

•  to  have  distributed,  although  he  makes  the  exculpatory  affidavit  author- 
ized by  the  statute  (Code,  1876,  ^  2520). 

3.  Commissions  on  collections  and  disbursements  made  by  administrator 
in  Confederate  money;  how  estimated. — An  administrator  is  not  entitled 
to  full  conmiissions  in  good  currency  on  collections  and  disbursements 
made  by  him,  during  the  late  war,  in  Confederate  money  ;  but  an  equi- 
table and  just  value  of  the  usual  commissions,  reduced  from  a  basis  of 
Confederate  currency  to  that  of  the  present  lawful  currency  of  the 
country,  is  all  that  he  can  demand. 

.4.  Personal  liability  of  administrator  for  purchase-money  of  lands  sold 
by  him. — When  an  administrator  fails  to  take  sufficient  sureties  on  a 
note  for  the  purchase-money  of  land  sold  by  him,  or  becomes  himself 
surety  for  the  purchaser,  he  is  liable  individually  for  the  debt,  and  can 
not  obtain  a  credit  on  his  final  settlement  for  attorney's  fees  and  costs 
incurred  and  paid  by  him  in  collecting  the  deV)t  from  the  purchaser. 

5.  E.itra  compensation  to  administrator;  services  should  be  itemized. 
To  entitle  an  administrator  to  compensation  for  special  or  extraordinary 
services,  proof  should  be  made  of  each  special  service,  and  of  its  par- 
ticular value ;  "  the  whole  should  not  be  aggregated  by  mere  estimate, 
without  being  itemized." 

6.  Decree  against  administrator  and  sureties  in  favor  of  his  wife, 
erroneous. — The  husl)and,  as  the  wife's  trustee  under  the  statute,  is  au- 
thorized to  receive  her  distributive  share  in  a  decedent's  estate;  and 
iience,  the  husl)and  being  adn)inistrat<ir  of  an  estate  of  which  the  wife 
is  one  of  the  distributees,  a  decree  against  him  and  his  sureties  in  her 
favor  for  her  distributive  share,  on  a  final  settlement  of  the  estate  in  a 
court  of  equity,  is  erroneous. 

AiM'KAL  from  Cherokee  Chancery  Court. 
Heard  before  Hon.  N.  S.  Gkaham. 

The  hill   in  this  cause  was  filed  on  19tli  August,  1879,  by 
Jonah   Green  and   others,  "heirs  and    devisees"   of   Hudson 
Vol.  i..\.xv. 


1883.]  OF  ALABAMA.  163 

[May,  Adm'r,  v.  Gr^en.] 

Kirk,  who  died  testate  on  8th  December,  1858,  against  Samuel 
Ji.  May,  as  the  administrator  of  the  estate  of  the  said  Kirk, 
and  the  sureties  on  his  administration  bond,  and  others,  for  the 
purpose  of  removing  the  administration  of  said  estate  from  the 
probate  court  into  the  chancery  court,  and  of  there  finally  set- 
tling the  same.  On  the  21st  April,  ISfeO,  on  a  submission  of 
the  cause  on  the  bill,  the  answers  of  defendants  who  had 
answered,  and  decrees  p7'0  cotifesso  against  those  who  had  not, 
a  decree  was  entered,  taking  jurisdiction  of  the  estate  of  said 
testator,  ordering  the  removal  of  the  settlement  from  the  pro- 
bate court  into  the  chancery  court,  directing  a  reference  to  the 
register  for  the  purpose  of  stating  the  administrator's  accounts, 
and  prescribing  rules  by  which  the  accounts  should  be  stated. 
Under  this  decree  the  administrator  filed  his  accounts  and 
vouchers  for  a  final  settlement,  and  the  settlement  was  had  be- 
fore a  special  register  in  May,  1881.  In  the  account  tiled  by 
the  administrator,  he  did  not  charge  himself  witii  any  interest, 
he  making  and  filing  with  his  account  an  affidavit  that  he  had 
not  used  any  of  the  funds  of  said  estate  for  his  own  benefit. 

It  appears  from  the  record  that  May  was  appointed  adminis- 
trator on  13th  October,  1862.  In  1863,  he  made  a  partial 
settlement  and  distribution ;  but  he  then  neither  claimed  nor 
was  allowed  credit  for  commissions  on  a  large  amount  of 
money  whicii  he  had  collected  and  which  he  tlien  distributed 
in  Confederate  currency.  On  the  final  settlement,  he  claimed 
credit  for  said  commissions  ;  but,  the  item  being  contested,  the 
register  only  allowed  him  one-fifth  of  the  amount  he  claimed, 
which  was  the  usual  commissions  allowed,  it  being  scaled  on 
account  of  the  character  of  the  currency  in  whicii  the  money 
was  collected  and  distributed. 

It  also  appears  from  the  record,  that  on  7th  December,  1868, 
the  administrator  sold,  under  an  order  of  the  probate  court, 
for  distribution,  certain  lands  belonging  to  the  estate,  the  terms 
of  sale  being  one-half  cash,  and  the  balance  at  twelve  months. 
Part  of  these  lands  the  administrator  himself  purchased  for 
$3850,  and  the  balance  was  sold  to  J.  J.  Scroggins  for  $3500, 
the  adm.inistrator  himself  becoming  his  surety  for  the  credit 
installment.  On  the  final  settlement,  on  motion  of  the  devisees 
and  distributees,  the  register  charged  him  with  interest  on  the 
proceeds  of  these  sales  as  follows  :  On  $3675,  one-half  thereof, 
from  the  day  of  sale,  and  on  $3675,  from  the  8tii  December, 
1869,  when  it  became  due  and  payable.  It  also  appears  that 
the  register  charged  the  administrator  with  interest  on  the 
proceeds  of  the  sale  of  other  lands  belonging  to  the  estate, 
which  he  sold,  from  February  11th,  1878,  and  from  same  day 
in  1879,  which  appear  to  be  the  dates  when  the  said  proceeds 
were  collected  ;  and  also  on  a  designated  balance  against  him, 
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as  shown  by  a  partial  settlement  made  by  him  in  1869.  The 
record  fails  to  disclose  any  reason  for  the  delay  in  making  final 
settlement ;  and  the  reason  assigned  by  the  register  for  charging 
the  administrator  with  interest  is,  that  "  the  funds  were  al- 
lowed to  lie  unproductive  for  a  great  length  of  time,  without 
any  sufficient  excuse." 

it  also  appears  from  the  register's  report,  that  Scroggins 
having  made  default  in  paying  for  the  lands  purchased  by  him, 
suit  was  brought  against  him  in  the  circuit  court  for  the  bal- 
ance due  thereon,  "including  a  note  for  §285,  which  was  given 
for  a  portion  of  the  cash  payment  which  was  not  actually 
paid."  The  administrator  having  "failed  to  make  the  money 
in  this  suit,"  he  filed  a  bill  in  the  chancery  court  to  enforce  a 
vendor's  lien  therefor.  On  the  settlement  the  administrator 
claimed  a  credit  for  attorneys'  fees  and  costs  paid  by  him  in 
that  litigation  ;  but,  on  objection  by  the  distributees,  the  credit 
was  refused  by  the  register.  The  register  also  refused  the  ad- 
ministrator credit  for  $50  paid  his  attorneys  "  for  services  in 
assigning  dower  "  to  the  widow.  "  This  is  rejected  by  the  reg- 
ister, with  the  costs  of  the  proceedings,  as  being  properly 
chargeable  to  the  widow."  The  register  allowed  the  adminis- 
trator credits  for  divers  sums  of  money  which  he  had  paid  to 
his  attorneys  for  services  rendered  him  by  them  in  matters  per- 
taining to  the  estate;  but  he  refused  liim  credits  for  amounts 
due  by  him  to  them  for  similar  services,  which  he  had  not 
paid. 

As  further  stated  in  the  report,  "the  administrator  claims 
$500  for  extra  services.  He  testifies  they  were  worth  this; 
that  he  supposed  he  had  made  five  hundred  trips  to  Centre. 
W.  IT.  Kirk  also  swore  that  May  was  the  active  administrator 
[he  having  a  co-administrator],  and  the  estate  had  been  a  good 
deal  of  trouble.  But  as  no  itemized  statement  of  special  ser- 
vices or  expenses  was  made  or  proved,  the  register  has  no  data 
by  which  to  make  an  allowance.  Any  credit  of  this  kind 
would  be  guess-work,  and,  therefore,  no  credit  is  allowed." 

The  other  facts  necessary  to  an  understanding  of  the  points 
decided,  are  given  in  the  opinion.  Exceptions  were  reserved 
by  the  administrator  to  the  register's  report,  saving  the  rulings 
above  noted  for  review  by  the  chancellor.  On  a  submission  of 
the  cause  on  the  report  of  the  register  and  the  exceptions 
thereto,  the  chancellor  caused  a  decree  to  be  entered,  overrul- 
ing the  exceptions,  confirming  the  report,  and  distributing  the 
balance  reported  by  the  register  to  be  due  from  the  adminis- 
trator. The  assignments  of  error  here  made  are  based  on  that 
decree,  and  the  decree  of  2l8t  April,  18S0. 

Walden  &  Son,  Reeves  &  McConnell  and  Waits  &  Son, 
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for  appellants.     (No  brief  came  to  the  hands  of  the  reporter.) 

Aiken  &  Martin  and  Ellis  &  Bradford,  contra. — (1)  The 
decree  of  21st  April,  1880,  was  a  final  decree,  and  would  have 
supported  an  appeal  to  this  court. —  Walker  v.  Craw/ord,  70 
Ala.  567;  Munter  v.  Linn,  61  Ala.  492;  Bradford  v.  Brad- 
l-ey^s  Adm^r,  37  Ala.  453 ;  Waldrop  v.  Carnes,  62  Ala.  374. 
This  decree  having  been  rendered  more  than  twelve  months 
before  the  taking  of  the  appeal,  the  motion  to  strike  out  the 
assignments  of  error  based  thereon  should  be  granted.  (2)  The 
administrator  was  liable  for  interest  as  charged  against  him  in 
the  register's  report,  notwithstanding  the  affidavit  made  by 
him. — Mims  v.  Mims,  39  Ala.  716 ;  Harrison  v.  Harrison^ 

39  Ala.  511 ;  2  Will,  on  Ex'rs,  m.  p.  1567;  Pearson  v.  Dar- 
rington,  32  Ala.  269 ;  Clarlc  v.  Knox,  70  Ala.  607 ;  Nunn  v. 
Nunn,  QQ  Ala.  35.  He  is  liable  on  the  Scroggins  purchase, 
1st,  because  he  failed  to  take  sufficient  surety,  he  being  one  of 
them.  He  is  a  principal  obligor  in  the  note,  and  liable  for  the 
amount  thereof  from  the  day  he  signed  it. — James  v.  Faulk, 
54  Ala.  184;  49  Ala.  599;  64  Ala.  389.  2d.  Because,  by  be- 
coming surety  on  the  note,  he  became  liable  to  the  estate  for 
so  much  cash  as  soon  as  due. —  Cochran  v.  Martin,  47  Ala. 
525  ;  Kennedy  v.  Kennedy,  8  Ala.  391 ;  Childress  v.  Childress, 
3  Ala.  752.  (3)  The  appellant  can  not  complain  of  the  regis- 
ter's ruling  as  to  the  item  for  commissions  for  moneys  distrib- 
uted on  settlement  in  1863.  He  must  take  his  commissions  in 
the  same  kind  of  currency  he  distributes. — Dockery  v.  Mc- 
Dowell, 40  Ala.  480.  Tlie  evidence  shows  that  he  afterwards 
received  about  the  amount  of  the  credit  claimed  in  Confederate 
money,  which  he  allowed  to  die  on  his  hands,  and  with  which 
he  has  not  been  charged.  (4)  Allowance  of  attorneys'  fees 
discussed  with  following  authorities  cited  :  Harris  v.  Martin, 
9  Ala.  895;  Teagiie  v.  Corhett,  57  Ala.  529;  Bates  v.   Vary, 

40  Ala.  421.  (5)  The  register  properly  refused  extra  compen- 
sation to  the  administrator.  The  items  are  not  furnished,  and 
there   was   no   evidence  that   extra    services   were   rendered. 

Wright  v',  Wilkerson,  41  Ala.  273;  Pearson  v.  Darrington,  32 
Ala.  273. 

SOMEK.VILLE,  J. — The  decree  rendered  by  the  chancellor 
in  this  cause,  on  the  21st  April,  1880,  is  obviously  2l  final  decree 
in  every  essential  particular.  It  shows  that  the  cause  was  sub- 
mitted for  disposition  by  final  decree,  that  the  court  assumed 
jurisdiction  of  the  estate  of  the  testator,  as  prayed  by  the  bill, 
ordered  the  removal  of  its  settlement  from  the  probate  to  the 
chancery  court,  referred  the  taking  of  the  account  to  the  regis- 
ter, and  laid  down  the  rules  by  which  the  administrator  was  to 
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be  governed  in  making  a  statement  of  his  account  with  the  es- 
tate and  with  the  distributees.  This  was  a  settlement  by  the 
chancery  court  of  all  the  equities  of  the  case,  leaving  nothing 
to  be  done  but  the  actual  taking  of  the  account  by  the  register. 
The  decree  is,  therefore,  final. —  Walker  v.  Craioford,  70  Ala. 
567  ;  Jones  v.  Wilson,  54  Ala.  50  ;  Garner  v.  Prewitt,  32 
Ala.  18. 

This  appeal  not  having  been  taken  witliin  one  year  from  the 
date  of  its  rendition — the  limit  fixed  by  statute — no  assign- 
ments of  error  can  be  predicated  upon  any  supposed  errors  in 
it.  The  motion  made  to  strike  out  the  assignments  of  error 
having  reference  to  the  rulings  of  the  court  as  appearing  in 
this  decree,  must  be  sustained. 

The  rule  may  now  be  considered  as  firmly  settled  by  the  de- 
cisions of  this  court,  that  when  an  administrator,  without  suffi- 
cient excuse,  procrastinates  making  a  linal  settlement  and  dis- 
tribution of  an  estate  for  an  unreasonable  length  of  time,  he  is 
liable  for  interest  on  funds  of  the  estate  in  his  hands,  and 
which  should  have  been  distributed  by  iiim  to  the  parties  enti- 
tled, although  he  may  make  the  exculpatory  affidavit  required 
by  section  2520  of  the  Code,  expressly  denying  the  fact  that  he 
has  used  such  funds  for  his  own  benefit. — Clai'h  v.  Knox,  70 
Ala.  607  ;  Clark  v.  Hughes,  71  Ala.  163.  It  does  not  appear 
that  the  register  has  been  guilty  of  any  misapplication  of  this 
rule  in  the  charges  of  interest  made  against  the  administrator 
in  the  statement  of  his  account. 

The  administrator  was  not  entitled  to  full  commissions  in 
good  currency  on  the  large  amount  of  Confederate  money  col- 
lected and  distributed  by  him.  The  equitable  just  value  of  the 
usual  two  and  a  half  per  cent.,  reduced  from  a  basis  of  Confederate 
currency  to  that  of  the  present  lawful  money  of  the  country,  is 
all  that  could  be  demanded.  The  register  allowed  one-iifth, 
and  this  is  not  shown'to  be  unreasonable. — Dockery  v.  McDow- 
ell, 40  Ala.  476  ;  Cummings  v.  Bradley,  57  Ala.  224.  The 
evidence  shows,  moreover,  a  balance  of  Confederate  money 
which  fell  as  worthless  in  the  administrator's  hands  at  the  termi- 
nation of  the  war,  which  was  quite  sufficient  to  have  discharg- 
ed these  commissions.  He  is  not  charged  with  this  money  in 
his  account,  and  he  should  have  used  it  in  paying  what  was  due 
himself  by  the  estate.  He  should  not  have  received  a  currency 
from  others  which  he  declined  to  take  himself. 

The  chancellor  properly  refused  to  allow  any  attorneys'  fees 
or  costs  incurred  by  the  administrator  in  his  litigation  with 
Scroggins,  in  which  he  sought  to  enforce  collection  of  the  note 
given  for  the  purchase-money  of  land  sold  under  an  order  of 
the  probate  court.  The  administrator  was  himself  a  surety  on 
this  note,  having  voluntarily  assumed  in  such  capacity  to  guar- 
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antee  its  punctual  payment  to  the  estate  when  due.  The 
judgment  obtained  at  law  proved  fruitless  in  consequence  of 
the  administrator's  failure  to  take  two  good  and  sufficient  sure- 
ties on  the  note,  as  he  was  required  to  do  by  statute. — Code 
1876,  §  2461.  This,  of  itself,  rendered  him  chargeable  with 
the  purchase-money. — Jones  v.  Faulk,  54  Ala.  184  ;  Walls  v. 
Grigshy,  42  Ala.  473.  As  one  of  the  sureties  on  the  note,  the 
administrator's  duty  was  plain.  He  owed  the  debt  as  much  as 
the  principal,  and  he  was  not  entitled  to  expenses  occasioned  by 
his  own  and  his  principal's  default,  or  breach  of  legal  duty. 
He  should  have  charged  himself  with  the  full  amount  of  the 
purchase-money,  with  lawful  interest,  without  burdening  the 
estate  with  the  costs  of  his  own  negligence. 

We  discover  no  error  in  the  amount  allowed  the  administra- 
tor for  attorneys'  fees. 

The  record  fails  to  disclose  any  special  or  extraordinary  ser- 
vices for  which  the  administrator  was  entitled  to  compensation. 
Proof,  moreover,  should  have  been  made  of  each  special  ser- 
vice with  its  particular  value,  and  the  whole  should  not  have 
been  aggregated  by  mere  estimate  without  being  itemized. 

We  are  of  opinion,  however,  that  the  decree  of  the  chancel- 
lor is  erroneous  in  one  particular.  The  appellant,  Samuel  R. 
May,  was  the  husband  of  Martha  F.  May,  who  was  one  of  the 
distributees  of  the  estate  of  Hudson  Kirk,  of  which  he  was  ad- 
ministrator. He,  therefore,  had  a  right  to  collect  for  her,  as 
her  statutory  trustee,  her  distributive  share  of  the  estate.  The 
language  of  the  statute  is  :  "  The  husband  has  power  to  re- 
ceive property  coming  to  his  wife,  or  to  which  she  is  entitled, 
and  his  receipt  therefor  is  a  full  discharge  in  law  and  equity." 
Code  1876,  §  2710.  The  decree  for  two  thousand  and  fifty-one 
25-100  dollars,  rendered  in  favor  of  Mrs.  May  against  her  hus- 
band and  his  sureties  on  the  administrator's  bond,  can  not,  for 
this  reason,  be  sustained.  The  husband  was  authorized  to  re- 
ceive the  amount,  and  his  receipt  of  it  was  a  satisfaction  of  the 
claim.  If  he  converted  it  to  his  own  use  in  violation  of  his 
trust,  the  wife's  only  remedy  was  by  bill  in  equity,  filed  for  the 
purpose  of  removing  him  from  the  trust,  because  of  his  unfit- 
ness or  incapacity  leading  to  his  indiscreet  management  of  her 
property.— Code  1876,  §  2717. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
here  rendered,  adjudging  that  Mrs.  Martha  F.  May  is  entitled 
to  recover  no  portion  of  her  share  of  said  estate  which  went 
into  the  hands  of  her  husband,  the  said  Samuel  R.  May.  And 
a  decree  will,  furthermore,  be  here  rendered,  adjudging  each  of 
the  other  distributees  entitled  to  recover  the  several  sums  ad- 
judged them  by  the  chancellor,  as  set  forth  in  his  decree,  no 
change  being  made  therein  except  as  to  the  share  of  Mrs.  May. 


168  SUPEEME  COURT  [Dec.  Term, 

[Daughfery  v.  American  Union  Telegraph  Co.] 


\ 


Daughtery  v,  American    LTiiion   Tele- 
graph Company. 

Assumpsit  against  Telegi'ajph  Company  to  recover  Damages 
for  Non-Delivery  of  Message. 

1.  Breach  of  executory  contract ;  measure  of  damages. — It  is  a  rule  of 
universal  acceptance,  that  damages  for  the  breach  of  an  executory  con- 
tract, to  be  recoverable,  must  be  the  natural  and  proximate  consequence 
of  the  breach,  not  speculative  or  contingent  ;  that  is,  such  damages  as 
result  in  the  usual  course  of  things,  as  distinguished  from  accidental  or 
collateral  injury,  or  from  such  as  would  spring  out  of  special  circum- 
stances, not  usually  attendant  upon  such  transactions. 

2.  Same  ;  extent  of  recovery  can  not  bej.ested  on  demurrer. — If,  in  such 
an  action,  any  thing  is  recoverable,  demurrer  is  not  the  way  to  test  the 
extent  of  recovery  ;  but  this  should  be  done  by  objections  to  testimony 
and  by  charges. 

3.  Liability  of  telegraph  company  for  faihire  to  deliver  message  ;  meas- 
ure of  damages. — The  proposition  is  fully  sustained  bj'  the  authorities, 
that,  where  a  telegraph  company  receives, and,  for  a  valuable  considera- 
tion, agrees  to  transmit  and  deliver  a  message,  expressed  in  plain  lan- 
guage, directing  the  sale  of  cotton  owned  by  the  sender,  and,  without 
lawful  excuse,  fails  to  transmit  and  deliver  the  message  in  due  time,  the 
sender  can  recover  the  actual  damages  sustained  by  the  fall  in  the  mar- 
ket-price of  the  cotton  between  the  time  it  would  have  been  sold,  if  the 
message  had  not  been  delayed,  and  the  time  it  was  actually  sold ;  quali- 
fied, however,  by  the  further  proposition,  that  so  soon  as  the  sender  dis- 
covers that  his  message  has  not  been  forwarded,  it  becomes  his  duty, 
within  a  reasonable  time,  to  take  the  requisite  steps  to  prevent  further 
loss,  which  is  usually  done  by  repeating  the  order  or  direction  to  sell. 

4.  Same;  measure  of  damages  when  message  in  cipher. — The  liability 
of  the  telegraph  company  not  depending  on  the  knowledge  which  the 
operator  may  have  of  the  contents  of  the  message,  the  same  rule  as  to 
the  measure  of  damages  applies  even  where  the  message  is  in  (iipher, 
and  is  not  explained  to  the  operator,  who  is  ignorant  of  its  purport  and 
object. 

5.  Measure  of  damages;  Hadley  v.  Baxendale,  criticised  and  limited. 
The  rule  for  the  assessment  of  damages  recoverable  on  a  breach  of  con- 
tract, laid  down  in  Hadley  v.  Baxendale,  9  Exch.  341,  that  they  are 
"such  as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it,"  criticised  and  limited. 

6.  Suit  on  contract  by  telegraph  company  for  delivery  of  message. — If  an 
agent,  in  delivering  and  paying  for  the  message  to  be  forwarded,  dis- 
closes the  name  of  his  principal,  for  whom  he  is  acting,  the  contract  for 
the  transrpission  and  delivery  of  the  message  being  oral,  this  makes  it 
the  principal's  contract,  upon  which  he  can,  and  should  sue  in  his  own 
name. 


Appeal  from  Lee  Circuit  Court. 
Tried  before  Hon.  11.  D.  Clayton. 
Tlie  facts  are  stated  in  the  opinion. 
Vol.  lxxv. 
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J.  M.  Chilton,  for  appellant.     (No  brief  came  to  the  hands 
of  the  reporter.) 

W.  H.  Barnes  &  Son  and  John  S.  Bigby,  contra. — (1) 
Among  other  grounds,  the  telegraph  company  insists  that  the 
appellant  can  not  maintain  his  action,  because  the  damages 
claimed  were  not  within  the  contemplation  of  the  company  at 
the  time  the  contract  was  made.  The  message  was  purely  a 
cipher  message,  and  the  company  was  not  informed  of  its 
meaning  or  value,  at  the  time  of  its  delivery  for  transmission. 
The  correct  rule  for  the  measure  of  damages  is  laid  down  in 
Hadley  v.  Baxendale.,  9  Exch.  353,  and  is  as  follows:  Where 
two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach,  should  be  such  as  may  fairly  and  rea- 
sonably be  considered,  as  either  arising  naturally,  i.  e.,  according 
to  the  natural  course  of  things,  from  the  breach  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  This  rule  has  been  ap- 
proved in  the  following  cases:  Griffin  v.  Col'ver,  16  N.  Y.  491; 
Baldwin  v.  V.  S.  Tel.  Co..,  45  N.  Y.  744,  and  cases  cited  ; 
Landsherger  v.  Tel.  Co..,  32  Barb.  530  ;  British  Columbia  S. 
M.  Co.  V.  Nettleship,  3  L.  R.  C.  P.  499  ;  Home  v.  Midland 
R.  Co.,  7  Ih.  590;  8  /J.  131;  Cory  v.  Thames  Iron  Co.,  3 
L.  R.  Q.  B.  190 ;  Hohhs  v.  London  E.  Co.,  10  Ih.  Ill  :  11 
Eng.  R.  181;  Elhinger  v.  Armstrong,  11  Ih.  127;  Simjp- 
8on  V.  London  &  N.  W.  B.  Co.,  16  Ih.  330  ;  Candee  v.  W. 
U.  Tel.Co.,  34  Wise.  471  ;  17  Am.  Rep.  452  ;  Sanders  v.  Stuart, 
17  Eng.  R.  268 ;  Bryant  v.  Am.  Tel.  Co.,  1  Daly,  575 ; 
Leonard  v.  Tel.  Co.,  41  K.  Y.  544.  See  also  Abbott's  New 
Cases,  pp.  155-165  ;  Shields  v.  Washington  Tel.  Co.,  (La. 1852), 
Allen  Tel.  Cas.  5  ;  Lane  v.  Montreal  Tel.  Co ,  (Canada,  1857), 
Ih.  61  ;  Kinghorne  v.  Montreal  Tel.  Co.,  (Canada,  1859),  Ih. 
98  :  Dorgan  v.  Tel.  Co.,  (U.  S.  Cir.  Ct.  Southern  Dist.  Ala., 
April,  1874),  1  Am.  L.  T.  R.  N.  S.,  Sept.  1874,  p.  407  ;  Beau- 
prev.P.d;A.  Tel.  Co.,  21  Minn.  155;  U.  S.  Tel.  Co.  v. 
Gildersle&De,  29  Md.  232  ;  Behrn  v.  W.  U.  Tel.  Co.,  U.  S. 
Cir.  Ct.,  Jan'y,  1878  ;  Hord  v.  W.  U.  Tel.  Co.,  (Sup.  Ct.  Cin- 
cinnati, 1878),  Cin.  Law  Bulletin,  Feb'y,  1878,  p.  147  ;  Barnes- 
mile  Bank  v.  W.  U.  Tel.  Co.,  30  Ohio  St.,  p.  555  ;  Mackay 
V.  IF.  Tel.  Co.,  16  Nev.  222  ;  W.  U.  Tel.  Co.  v.  Martin,  9 
Bradwell,  587 ;  Wood's  Mayne  on  Dam.  (Ist  Am.  Ed.)  p.  40, 
§  35.  (2)  The  rule  which  requires  damages  recoverable  to 
have  been  within  the  actual  contemplation  of  the  parties,  is  to 
be  strictly  construed  in  favpr  of  telegraph  companies,  which 
are  not  voluntary  contracting  parties. — Breese  v.  .  L  .    S.    Tel. 
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Co.,  45  B^rb.  274 ;  s.  c.  48.  N.  Y.  132  ;  Belger  v.  Binsmore, 
51  lb.  166  ;  Home  v.  Midland  R.  Co.,  7  L.  R.  C.  P.  590; 
8.  c.  8  L.  R.  C.  P.  135  ;  Smeed  v.  Foord,  1  Ell.  &  Ell.  616  ; 
British  C.  Saw  Mill  Co.  v.  JYettleship,  3  L.  R.  C.  P.  505. 

STONE,  J. — In  suits  such  as  this,  to  authorize  recovery,  the 
damages  must  be  the  natural  and  proximate  consequence  of  the 
breach.  Speculative  or  contingent  damages  can  not  be  recov- 
ered. What  is  meant  by  the  phrase,  "natural  consequence,'^ 
is  the  damage  which  would  result  in  the  usual  course  of  things, 
as  distinguished  from  accidental  or  collateral  injury,  or  such  as 
would  spring  out  of  special  circumstances,  not  usually  attend- 
ant upon  such  transactions.  The  foregoing  rules  are  of  univer- 
sal acceptance,  and  are  invoked  in  almost,  or  quite  every  judi- 
cial contention,  growing  out  of  breaches  of  executory  con- 
tracts. 

The  present  suit  is  an  action  of  assumpsit,  brought  by  the 
appellant  against  the  appellee,  telegraph  company,  to  recover 
damages  for  the  non-delivery  of  a  message,  which  the  latter 
received,  and,  for  a  consideration,  promised  to  deliver.  The 
message  was  in  cipher,  and  did  not  disclose  to  the  uninitiated 
what  its  meaning  and  purpose  were.  Though  expressed  in 
letters  of  the  English  alphabet,  and  susceptil)le  of  being  ren- 
dered into  sound,  they  were  but  symbols,  not  understood,  and 
not  intended  to  be  understood,  save  by  those  instructed  in  the 
secret  art.  They  were  not  explained  to  the  telegraphic  opera- 
tor, and  he  was  ignorant  of  the  purport  and  object  of  the  mes- 
sage. It  was  addressed  to  a-well  known  firm  of  cotton  brokers 
in  the  city  of  New  York,  and  the  complaint  alleges  that  if  it 
had  been  transmitted  and  delivered  to  that  firm  according  to 
the  usual  course  of  telegraphy,  they  would  have  understood  it, 
and  acted  on  it ;  that  its  true  import  was  a  direction  to  the 
brokers  to  sell  three  hundred  bales  of  cotton  previously  pur- 
chased by  plaintiff  in  that  city,  one  hundred  bales  to  be  deliv- 
ered in  that  month — January,  1881 — and  the  remaining  two 
hundred  bales  to  be  delivered  in  the  month  of  May  following  ; 
that  if  the  message  had  been  transmitted  and  delivered  in  due 
time,  the  brokers  would  have  made  the  sale,  and  thus  realized 
to  him,  the  sender,  one  hundred  dollars  profit  in  the  purchase 
and  resale  ;  that  in  consequence  of  the  non-delivery  of  the 
nicssage,  the  cotton  was  not  sold,  but  remained  on  hand  ;  and  that 
when,  several  days  afterwards,  it  became  known  and  necessary 
to  send  another  direction  to  sell,  in  consequence  of  the  non- 
delivery of  the  first,  the  price  of  cotton  had  materially  declined  ; 
and,  on  a  sale  then  made,  plaintiff  sustained  a  loss  of  a  thousand 
dollars.  Plaintiff  claims  this  sum,  as  damages  suffered  by  tlie 
defendant's  breach  of  contract.     Several  grounds  of  demurrer 

Vol.  lx.w. 


1883.]  OF  ALABAMA.  171 

[Daughtery  v.  American  Union  Telegraph  Co.] 

were  interposed  by  the  defendant,  and  the  circuit  court  sus- 
tained them  all.  The  fourth  ground  is  in  the  following  lan- 
guage: ''The  complaint  shows  that  the  dispatch  sent  was  a 
cipher  dispatch,  unintelligible  to  the  operator — agent — that 
sent  the  same,  and  it  fails  to  show  that  the  said  agent  was  in- 
formed as  to  the  importance  and  value  of  the  said  dispatch,  or 
that  it  was  of  any  importance." 

The  ruling  of  the  circuit  court  on  this  ground,  or  cause  of 
demurrer,  is  sought  to  be  maintained  by  the  following  argu- 
ment :  That  in  suits  for  breach  of  contract,  only  such  damages 
can  be  recovered,  as  were  within  the  contemplation  of  the  par- 
ties when  the  contract  was  entered  into;  that  the  telegram 
attempted  to  be  sent  in  this  case,  being  in  cipher  and  its  con- 
tents and  purpose  unknown  to  the  company's  operator,  it  is 
impossible  the  damages  claimed  could  have  been  within  the 
contemplation  of  the  telegraph  company,  or  its  operator.  On 
this  ground  it  is  claimed  that  only  the  price  paid  for  the  tele- 
gram can  be  recovered.  This  concession  itself  shows  that  this 
ground  of  demurrer  should  not  have  been  sustained.  If  any 
thing  was  recoverable,  demurrer  is  not  the  way  to  test  the  ex- 
tent of  recovery.  That  is  done  by  objections  to  testimony,  and 
by  charges.  But,  aside  from  the  right  to  recover  the  cost  of 
the  message,  whenever  there  is  an  unwarranted  breach  of  con- 
tract, some  damages  may  be  recovered — nominal  damages,  at 
least.  The  argument  here  urged  has  a  wider  and  deeper  scope, 
and  denies  the  right  of  the  plaintiff  to  recover  the  loss  sustained 
in  tlie  delayed  sale  of  his  cotton. 

The  authorities  fully  sustain  the  proposition,  that  if  the  tele- 
gram had  l)een  expressed  in  plain  language,  directing  the  sale 
of  plaintiff's  cotton,  and  the  telegraph  company,  without  law- 
ful excuse,  failed  to  transmit  and  deliver  it  in  due  time,  then 
the  plaintiff  can  recover  the  actual  damage  he  sustained  by  the 
fall  in  the  market  price  of  cotton,  between  the  time  it  would 
have  been  sold  if  the  message  had  not  been  delayed,  and  the 
time  it  was  actually  sold.  Of  course,  this  is  qualified  by  another 
principle,  namely :  That  as  soon  as  the  plaintiff"  discovered  his 
message  had  not  been  forwarded,  it  became  his  duty,  within  a 
reasonable  time,  to  take  the  requisite  steps  to  prevent  further 
loss.  This  is  usually  done  by  repeating  the  order  or  direction 
to  sell.  The  following  authorities  support  the  proposition  as- 
serted above :  Squire  v.  W.  U.  Tel.  Co.^  98  Mass.  232 ;  Leonard 
V.  N.  r.,  A.  cfc  B.  Magn.  Tel.  Co.,  41  N.  Y.  544;  True  v. 
Int.  Tel.  Co.,  60  Me.  9;  N.  Y.  dh  W.  Fr.  Tel.  Co.  v.  Dryburg, 
35  Penn.  St.  298;  U.  S.  Tel.  Co.  v.  Wenger,  55  Penn.  St.  262; 
W.  (&  N.  O.  Tel.  Co.  V.  Hohson,  15  Gratt.  122 ;  W.  U.  Tel.  Co. 
V.  Ward,  23  Ind.  377;  Ti/ler  v.  W.  U.  Tel.  Co.,  60  111.  421; 
Mafiville  V.  W.  U.  Tel.  Co.,  37  Iowa,  214 ;    Turner  v.  Ilav^k- 
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eye  Tel.  Cfb.,  41  Iowa,  458 ;  Elwood  v.  W.  U.  Tel.  Co.,  45  N. 
Y.  549;  W.  V.  Tel.  Co.  v.  Blanchard,  68  Ga.  299 ;  s.  c.  45  Am. 
Rep.  480.  In  many  of  these  cases  the  messages  were  not  self- 
explaining. 

In  support  of  the  main  ground  of  demurrer  under  considera- 
tion, appellee  relies  on  the  following  authorities:  Landsherger 
V.  Magn.  Tel.  Co.,  32  Barb.  530 ;  Baldwin  v.  U.  S.  Tel.  Co., 
45  N.  Y.  744;  U.  S.  Tel.  Co.  v.  Gildersleeve,  29  Md.  232 ;  Banh 
V.  W.  U.  Tel.  Co.,  30  Ohio  St.  555 ;  Candee  v.  W.  U.  Tel.  Co., 
34  Wis.  471 ;  Beaupre  v.  Pac  &  All.  Tel.  Co.,  21  Minn.  155 ; 
Mackay  v.  W.  11.  Tel.  Co.,  16  Nev.  222 ;  Uobhs  u.  L.  &  S.  W. 
Ry.  Co.,  10  L.  R.  (Q.  B.)  111.  The  following  cases,  cited  from 
Allen's  Telegraph  Cases  (the  reports  are  not  in  our  library),  are 
also  relied  on :  Shields  v.  Wash.  Tel.  Co.,  p.  5  ;  Lane  v.  Mont. 
Tel.  Co.  (Canada),  p.  61 ;  Stevenson  v.  Mont.  Tel.  Co.,  p.  71 ; 
Kinghorne  v.  Mont.  Tel.  Co.,  p.  98.  Some  of  these  rulings 
were  made  on  cipher  telegrams  ;  others  are  messages  which,  un- 
explained, did  not  disclose  the  extent  or  full  import  of  any 
transaction  had  in  contemplation  by  the  parties;  and  in  all, 
substantial  damages  were  refused,  because  neither  the  messages, 
nor  other  information  given,  made  known  to  the  operator  what 
was  contemplated.  Hence,  it  was  ruled  that  plaintiffs  could 
not  recover  of  the  telegraph  company  what,  not  understanding, 
it  could  not  have  contemplated  as  the  effect  of  a  miscarriage  or 
other  failure.  These  authorities  sustain  the  argument  they  are 
cited  to  support.  Several  of  the  cases,  however,  rest,  not  on 
cipher  telegrams,  but  on  messages  which,  by  their  brevity,  or 
for  some  other  reason,  failed  to  give  full  information  of  their 
import.  They  are  not  reconcilable  with  several  of  the  cases 
above  cited  by  us,  in  which  plaintiffs  recovered. 

The  question  we  are  considering,  in  reference  to  cipher  or 
obscure  telegrams,  is  of  comparatively  modern  presentation. 
The  oldest  adjudication,  asserting  the  doctrine  contended  for, 
is  little  more  than  a  dozen  years  old.  The  telegraph  itself  is  a 
new  invention,  and,  of  course,  special  rules  adapted  to  it  must 
be  modern.  Possibly  the  oldest  case,  which  withheld  damages 
because  the  dispatch  was  unintelligible  to  the  operator,  was  a 
nisi prhis  ruling  in  Louisiana,  in  the  case  of  Shields  v.  Wash- 
ington i&  JV.  O.  Tel.  Co.,  reported  in  1  Livingston's  Law  Mag. 
69  ;  4  Amer.  Law  Jour.  (N.  S.)  311.  We  have  no  access  to 
the  full  report  of  this  case,  and  can  not  tell  by  what  authorities 
it  was  supported.  Landsherger'' s  case,  from  32  Barber,  was  not 
in  cipher,  but  was  obscure.  Relief  was  denied  on  the  ground 
that  the  damages  claimed  were  too  remote.  That  case  was 
decided  in  1860.  Baldwin^ s  case,  45  N.  York,  744,  Gilder- 
sleeve's  case,  29  M.d.  232,  Lane's  case,  Allen  Tel.  Cas.  61,  Steven- 
son? s  case,  Ih.  71,  Kmghorne' s  case,  Ih.  98,  and  Beauirri s  case. 
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21  Min.  155,  were  all  similar  eases  of  obscurity  in  the  message — 
not  self-explaining.  Candee's  case^  34  Wis.  471,  and  Mackaifs 
case,  16  Nev.  222,  are  all  cipher  dispatches.  We  can  perceive 
no  reason,  however,  for  a  different  rule,  as  applicable  to  the 
two  classes.  If  it  be  essential  in  case  of  a  cipher  telegram  that 
its  contents  and  object  be  explained,  what  reason  can  be  urged 
for  a  different  rule,  when  the  dispatch,  though  legible,  is  yet  so 
brieliy  and  obscurely  expressed,  that  no  one  can  understand  its 
import  or  magnitude,  save  the  sender  and  receiver?  If  the 
information  be  material  in  the  one  case,  it  must  be  in  the 
other. 

As  we  have  seen,  the  argument  on  which  the  decisions  under 
discussion  have  been  rested,  is  that  they  are  too  remote,  not 
being  within  the  contemplation  of  the  parties.  Iladley  v. 
Baxendale,  9  Exch.  341,  is  relied  on  as  declaring  the  underly- 
ing principle,  which  supports  all  these  rulings.  This  case  was 
decided  in  1854  by  a  very  able  bench,  after  great  deliberation, 
and  is  everywhere  regarded  as  a  leading  case.  Plaintiffs  were 
proprietors  of  a  mill  in  Gloucester,  which  was  propelled  by 
steam,  and  which  was  engaged  in  grinding  and  supplying  meal, 
flour,  etc.,  to  customers.  The  shaft  of  the  engine  got  broken, 
and  it  became  necessary  that  the  broken  shaft  be  sent  to  an 
engineer  or  foundery-man  at  Greenwich,  to  serve  as  a  model  for 
casting  or  manufacturing  another  that  would  fit  into  the  ma- 
chinery. The  broken  shaft  could  be  delivered  at  Greenwich  on 
the  second  day  after  its  receipt  by  the  carrier.  It  was  delivered 
to  the  defendants,  who  were  common  carriers  engaged  in  that 
business  between  these  points,  and  who  had  told  plaintiffs  it 
would  be  delivered  at  Greenwich  on  the  second  day  after  its 
delivery  to  them,  if  delivered  at  a  given  hour.  The  carriers 
were  informed  the  mill  was  stopped,  but  were  not  informed  of 
the  special  purpose  for  which  the  broken  shaft  was  desired  to 
be  forwarded.  They  were  not  told  the  mill  would  remain  idle 
until  the  new  shaft  would  be  returned,  or  that  the  new  shaft 
could  not  be  manufactured  at  Greenwich  until  the  broken  one 
arrived  to  serve  as  a  model.  There  was  delay  beyond  the  two 
days  in  delivering  the  broken  shaft  at  Greenwich,  and  a  corre- 
sponding delay  in  re-starting  the  mill.  Xo  explanation  of  the 
delay  was  offered  by  the  carriers.  The  suit  was  brought  to 
recover  damages  for  the  lost  profits  of  the  mill,  caused  by  the 
delay  in  delivering  the  broken  shaft.  The  judgment  of  the  court 
was  pronounced  by  Baron  Alderson.  He  said  :  "  We  think 
the  proper  rule  in  such  a  case  as  this  is — where  two  parties 
have  made  a  contract  which  one  of  them  has  broken, — the  dam- 
ages which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally,  i.  e.,  according  to  the 


174  SUPREME  COURT  [Dec.  Term. 

[Daughter}'  v.  American  Union  Telegraph  Co.] 

usual  ceurfee  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonabl}'  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.  Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made, 
were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably  con- 
template, would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circum- 
stances, so  known  and  communicated.  But  on  the  other  hand, 
if  tliese  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be  sup- 
posed to  have  had  in  his  contemplation  tlie  amount  of 
injury  which  would  arise  generally,  and  in  the  great  multitude 
of  cases  not  affected  by  an}'  special  circumstances,  from  such  a 
breach  of  contract.'- 

Tlie  first  thought  which  suggests  itself  in  a  perusal  of  the 
foregoing  language  is,  that  it  declares  two  rules  for  the  assess- 
ment of  damages  for  a  breach  of  contract.  First,  where  there 
are  no  special  circumstances  in  the  case,  to  distinguish  it  from 
the  great  mass  of  contracts  of  the  same  kind.  In  all  such 
cases,  the  damages  recoverable  are  such  as  naturally  and  would 
generally  result  from  such  breach,  ''  according  to  the  usual 
course  of  things."  The  sliipment  in  this  case  was  of  a  broken 
casting,  usually  valuable  as  old  iron,  to  be  recast  into  some- 
thing else.  It  was  not  the  case  of  a  commodity,  whose  form, 
appearance  and  condition  indicated  nothing.  Its  natural  ap- 
pearance— that  which  would  strike  the  general  beholder — was, 
that  it  was  useful,  and  only  useful  as  old  iron.  Thus  consid- 
ered, its  only  appreciable  value  was  its  marketal)le  quality  ;  and 
the  damage  the  shipper  would  suffer  from  delay  in  its  delivery 
would,  according  to  the  usual  course  of  things,  be  the  delay  in 
realizing  its  proceeds,  and  a  fall  in  the  market  price,  if  the 
market  should  give  way  between  the  time  it  should  have  been 
delivered  according  to  contract,  and  the  time  it  was  actually 
delivered.  This  is  a  rule  of  very  general  application  in  com- 
mercial dealings;  a  rule  for  the  assessment  of  damages,  in  very 
many  breaches  of  contract.  Of  course,  it  has  exceptions.  If 
the  injury,  or  alleged  lost  profits  be  speculative,  or  so  conting- 
gent  tliat  no  reasonably  certain  rule  can  be  declared  for  their 
measurement,  then  they  can  not  be  recovered  on  that  account. 
W.  U.  Tel.  Co.  V.  Shatter,  (Ga.)  18  Cen.  Law  Jour.  p.  230, 
(Mar.  21,  1884). 

The  second  rule  is,  wliere  there  are  special  circumstances  in 
the  contract  and  its  observance,  which  take  it  out  of  the  usual 
course  of  things.     Very  many  contracts  have  this  character. 
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The  following  are  of  this  class :  III.  Cen.  R.  R.  Co.  ».  Cohh., 
64  111.  128 ;  Booth  v.  Spiiyten  Duyvil  R.  M.  Co.,  60  N.  Y. 
487 ;  Randall  v.  Rajyer,  Ellis,  B.  &  E.  (Q.  B.)  84 ;  Borradaile 
V.  Brunton.  8  Taunt.  535 ;  Passinger  v.  Thorhurn.,  34  N.  Y. 
634;  Flick  v.  Wetherhee,  20  Wise.  412;  Smeed  v  Foord,  1  E. 
&  E.  (Q.  B.)  602 ;  Borne  v.  Midland  Rw'y  Co.,  7  L.  E.  C.  P. 
583  ;  s.  c.  8  L.  E..  C.  P.  131.  If  these  special  circumstances 
be  unknown — riot  communicated, — then  they  are  not  the  natu- 
ral result  of  the  breach,  for  they  did  not  result  from  it  in  the 
usual  course  of  things.  If,  however,  they  are  communicated, 
they  become  an  implied  element  of  the  contract,  and  parties  are 
presumed  to  contract  in  reference  to  such  special  circumstances. 
Many  illustrations  of  this  rule  might  be  given.  We  will  name 
but  a  few.  A  carrier  receives  a  package  for  transportation, 
having  the  appearance  of  being  of  but  little  value  ;  nothing  about 
it  to  show  it  requires  special  care,  or  tender  handling.  If  he 
give  it  such  attention  as  such  packages  usually  require  for  their 
preservation,  he  will  not  be  liable  for  the  unknown,  extra 
value  it  may  possess.  An  agent  receives  money  to  be  depos- 
ited in  bank,  the  object  being  to  meet  a  paper  maturing.  It  is 
necessary,  to  avoid  protest,  that  the  money  be  in  bank  by  a 
given  hour,  but  the  agent  is  not  informed  of  it.  He  fails  to 
deliver  the  money  in  time,  the  paper  goes  to  protest,  and  the 
credit  of  his  principal  is  ruined.  The  agent  is  not  responsible 
for  the  loss,  for  he  neither  expressly  nor  impliedly  contracted 
in  reference  to  the  duty,  which  alone  could  have  prevented  the 
injury. 

What  is  here  last  said,  is  our  understanding  of  the  second 
rule  declared  in  Hadley  v.  Baxendale.  The  two  rules  are 
distinct,  operate  in  different  fields,  and  to  treat  them  together 
necessarily  leads  to  confusion.  In  a  very  carefully  prepared, 
learned  note  to  the  7th  edition  of  Sedgwick  on  Dam.  vol.  1, 
226,  is  this  language  :  "The  rule  in  Hadley  v.  Baxendale,  as 
we  have  seen  in  the  text,  is  that  the  plaintiff  is  entitled  to  re- 
cover, (1)  such  damages  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  i.  e.,  according  to  the  usual  course 
of  things,  from  the  breach  of  the  contract  itself ;  or  (2)  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach." 

The  rule,  or  rather  rules,  declared  in  Hadley  v.  Baxendale, 
as  interpreted  in  the  note  to  Sedgwick,  is  not  difficult  to  be 
understood.  It  furnishes  a  standard  of  measurement  in  ordi- 
nary transactions — those  marked  by  no  special  circumstances. 
The  subject  of  the  contract,  or  nature  of  the  service  contracted 
for,  generally  suggests  the  use  for  the  one,  or  the  purpose  of 
the  other.     The  damage  which  would  suggest  itself  as  the  nat- 
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nral  result — according  to  the  usual  course  of  things — of  a 
breach  of  such  contract,  would  be  the  loss  of  the  one,  and  the 
failure  to  enjoy  the  other,  as  they  tlius  appeared.  Suppose, 
however,  there  be  special  circumstances,  which  impart  to  the 
subject  or  service  a  value  and  importance  their  appeai  unce 
does  not  indicate.  This  is  outside  of  the  usual  course  of  things, 
and  falls  within  Baron  Alderson's  second  rule,  which  requires 
that  the  party  sought  to  be  charged  shall  have  had  notice  of 
such  special  circumstances  when  he  entered  into  the  contract, 
A  builder  undertakes  to  erect  and  complete  a  dwelling  by  a 
named  day.  If  no  special  circumstances  are  communicated  to 
him  when  he  enters  into  the  contract,  the  measure  of  liability 
to  which  he  will  be  exposed,  if  he  fails  to  complete  the  house 
by  the  day  named,  is  tlie  value  of  the  lost  use  the  employer 
suffers  by  the  delay,  if  such  damages  can  be  shown  by  any  rule 
of  proximate  certainty.  Suppose,  however,  the  house  has  been 
agreed  to  be  let  for  a  term  on  a  valuable  lease,  on  agreement  to 
let  in  the  tenant  on  the  named  day,  and  the  contractor  has 
notice  of  such  lease.  If  he  fail  to  complete  the  house  by  the 
day  named,  and  the  landlord  thereby  lose  his  tenant  and  the 
profits  of  his  lease,  the  contractor  will  be  liable  for  such  lost 
profits.  This,  bj'  reason  of  the  special  circumstances  commu- 
nicated. 

In  Hadiey  v.  Baxendale,  it  is  said  of  damages  that  may  be 
recovered  on  a  breach  of  contract,  that  they  "  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising  natu- 
rail}',  i.  6.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been   in  the  contemplation  of  the  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of 
it."     What  is  meant  by  the  words,  m  contemplation  of  tlce  jKir- 
ties?     It  would  seem  that  contracting  parties — certainly  hon- 
est ones — do   not  contemplate  the  breach  of  their  contracts 
when  they  enter  into  them,  and,  hence,  can   not  contemplate 
the  consequences  of  a  breach.     Martin,  one  of  the  Barons  of 
the  Exchequer  who  participated  in  the  decision  in  Iladley  v. 
Baxeiidale,  in  the  later  case  of  Wilson  v.  Newport  Dock  Co.y 
1  L.  II.  Court  of   Exch.  177,  used  this  language:     "I  do  not 
adopt  the  qualifications  mentioned  by  Mr.  Baron  Alderson  in 
the  judgment  in  Iladley  v.  Baxendale^  as  applicable  to  every 
case.     They  may  have  been  perfectly  right  there,  but  they  are 
not  of  universal  application.         .....        And 

he  [Baron  Alderson]  proceeds  to  say,  'such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.'  Now  this  may  properly  enough  be  taken  into 
consideration  in  the  case  of  carriers  and  their  customers,  but  in 
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the  bulk  of  broken  contracts  it  has  no  application  whatever. 
Parties  entering  into  contracts  contemplate  that  thej  will  be 
performed,  and  not  broken ;  and  in  the  infinite  majority  of  in- 
stances, the  damages  to  arise  from  the  breach  never  enters  into 
their  contemplation  at  all."  So,  in  Collins  v.  Stephens,  58  Ala. 
543,  we  said  :  "  The  measure  of  damages  in  a  suit  for  a  breach 
of  contract  ...  is  the  injury  which  results  proxi- 
mately from  the  breach.  And  whether  the  parties,  at  the 
making  of  the  contract,  contemplated  or  had  in  view  the  dam- 
ages to  result  from  a  breach  of  such  contract,  or  not,  does  not 
in  the  least  vary  the  question,  or  the  measure  of  recovery." 
To  test  the  question,  let  us  suppose  that  in  a  suit  for  a  breach 
of  contract,  the  plaintiff  makes  proof  of  damage,  reasonably 
certain  as  to  amount,  which  is  the  natural  result — that  is,  the 
result  according  to  the  usual  course  of  things — of  the  breach 
of  contract.  Would  any  one  attempt  to  defend  on  the  ground 
that  such  damages  were  not,  in  fact,  in  contemplation  of  the 
parties,  when  they  entered  into  the  contract? 

Mr.  Baron  Alderson's  language  should  be  interpreted  in  the 
light  of  the  facts  he  was  dealing  with.  Plaintiffs  were  claim- 
ing a  recovery,  based  on  circumstances  that  were  special  and 
exceptional.  Those  circumstances  were  not  suggested,  nor 
likely  to  be  suggested,  by  the  appearance  or  nature  of  the  arti- 
cle which  was  the  subject  of  the  contract.  Hence,  the  injury 
complained  of  would  not  arise  in  the  natural,  or  usual  course 
of  things.  If  the  special,  ulterior  purposes  were  disclosed, 
they  would  then  become  an  element  of  the  duty  imposed  by 
the  contract.  The  thing  of  apparently  little  value — the  trans- 
action of  apparently  minor  importance — would  thus  be  raised 
to  great  value  and  commanding  importance.  This  enhanced 
value,  this  stimulated  diligence.  Baron  Alderson,  as  we  think, 
attempted  to  describe,  as  being  the  danjages  resulting  from  a 
breach,  "within  the  contemplation  of  the  parties."  Is  it  not 
rather  a  bringing  within  the  contemplation  of  the  parties  the 
special  facts  which  magnify  the  transaction,  and,  as  a  conse- 
quence, the  injury  likely  to  ensue  from  a  breach  of  the  con- 
tract ? 

We  are  aware  that  the  language,  or  phrase  we  have  been 
criticising,  has  been  repeated  and  re-repeated  in  ujany  judicial 
opinions.  It  has  come  to  be  almost  a  stereotyped  phrase;  bo 
general,  that  it  may  appear  to  be  temerity  in  us  to  question  its 
propriety.  We  think,  however,  it  is  in  itself  inapt  and  inaccu- 
rate, and  that  its  import  has  been  greatly  and  frequently  mis- 
understood. It  is  often  employed  in  apposition  to,  or  as  the 
synonym  of  that  other  qualifying  clause — the  natural  result  of, 
or  in  the  usual  course  of  things.  We  think  this  a  great  de- 
parture from  the  sense  in  which  Baron  Alderson  intended  it 
12 
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should  be  understood.  Altogether,  we  think  it  obscure  and 
misleading,  and  that  an  attempt  to  install  it  as  one  of  the 
canons,  has  caused  many,  very  many  erroneous  rulings. 

But  even  if  we  retain  the  expression  we  have  been  com- 
menting on,  as  a  qualifying  property  of  recoverable  damages, 
it  is  a  rule  by  no  means  of  universal  application.  Speaking 
of  the  decision  in  Hadley  v.  Baxendale,  Ch.  B.  Pollock,  in 
Nev^port  Dock  Co.  v.  Wilson,  1  L.  R.  (Exchr.)  177,  said :  "  It 
is  quite  true  that  the  case  is  not  applicable  to,  and  does  not 
decide  every  case.  N^t>  rule,  no  formula  could  do  that.  .  .  , 
Xo  precise,  positive  rule  can  embrace  all  cases."  It  may  be, 
and  doubtless  is  well  adapted  to  cases  like  Hadley  v.  Baxen- 
dale,  where  the  subject  of  the  contract,  relatively  insigniiicant 
in  its  primary  aspect  and  apparent  purpose,  was  yet,  by  special 
circumstances,  magnified  into  much  greater  dimensions.  This 
rule  was  properly  applied  in  that  case,  because  a  knowledge  of 
the  extrinsic  facts  would  naturally  stimulate  diligence.  Can 
such  a  rule,  with  any  propriety,  be  applied  to  transactions  or 
lines  of  dealing,  in  which  the  same  measure  of  diligence  is  re- 
quired in  each  act  or  function,  without  regard  to  the  quantum 
of  interest  to  be  affected  by  it  {  Legal  dogmas  should  rest  on 
some  principle,  which  can  be  appreciated. 

The  telegraph  is  a  modern  discovery.  Speedy  communica- 
tion is  its  boasted  merit,  the  object  of  its  use.  It  is  much 
more  expensive  than  communications  by  mail,  and  therefore 
would  not  be  resorted  to,  if  time  were  not  of  its  very  essence. 
Its  tariif  of  rates  is  graduated  by  the  number  of  words  em- 
ployed, not  by  the  pecuniary  value  of  the  telegram,  nor  by  the 
magnitude  of  the  interests  it  concerns.  With  few  exceptions, 
imposed  by  public  exigency,  it  is  governed  by  the  law  of  the 
mill.  Messages  must  be  sent  in  the  order  of  their  handing  in, 
without  favor  or  partiality,  without  delay,  and  without  refer- 
ence to  the  value  of  the  interests  to  be  affected. — Shear,  ct 
Kedf.  on  Neg.  §  557 ;  Barren  v.  Lake  Erie  Tel.  Co.,  1  Amer. 
Law  Regr.  685  ;  Birney  v.  N.  Y.  d^  W.  Tel.  Co.,  18  Md.  341 ; 
W.  U.  Tel.  Co.  V.  Ward,  23  Ind.  377;  Leonard  v.  ^\  Y.,  A. 
<&  B.  Tel.  Co.,  41  N.  Y.  (2  Hand)  544;  Smiire  v.  W.  U.  Tel. 
Co.,  98  Mass.  232;  Parks  v.  Alta  Cal.  Tel.  Co.,  13  Cal.  422. 
A  failure  from  uncontrollable  causes,  such  as  electrical  storms, 
etc.,  would  excuse  the  company's  delay  in  delivery;  but  no 
such  excuse  is  shown  here.  In  Scott  &  Jarnigan's  note  to  sec- 
tion 166,  Law  of  Telegraph,  commenting  on  Shields  v.  W.  cfe 
H.  O.  Tel.  Co.,  is  this  language:  "Why  has  the  operator  any 
right  to  know  what  the  message  refers  to  ?  Or,  why  the 
necessity  of  drawing  inferences  or  conjectures  in  reference 
thereto '.  IIow  will  such  knowledge  aid  him  in  the  discharge 
of  his  obligation  to  send  the  message  correctly  i     What  differ- 
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once  does  it  make,  in  this  respect,  whether  the  message  '  con- 
veyed an  order  to  purchase,  or  an  account  of  sales  V  Would 
such  knowledge  aid  him  in  the  correct  transmission  of  the 
message  ?"  They  thought  the  view  taken  in  Shield' s  case  "  was 
not  the  correct  one."  We  fully  concur  with  Messrs.  Scott  vfe 
Jarnigan.  and  hold  that  the  liability  of  the  telegraph  com- 
pany does  not  depend  on  the  knowledge  the  operator  may  have 
of  the  contents  of  the  message. 

The  fifth  ground  of  demurrer  is,  "That  the  complaint  shows 
that  the  dispatch  was  in  relation  to  a  future  contract  in  cotton, 
in  which  the  parties  did  not  comtemplate  the  delivery  of  cot- 
ton, but  at  the  time  appointed  for  delivery,  the  transaction 
should  be  closed  upon  the  basis  of  the  then  market  price  of 
the  cotton,  the  losing  party  paying  the  difference."  We  do 
not  think  the  complaint  shows  there  was  to  be  no  delivery,  and 
consequently  we  need  not,  and  do  not  consider  the  question 
attempted  to  be  raised  by  this  ground  of  demurrer. 

The  first  three  grounds  of  demurrer  raise  the  sam.e  question, 
and  deny  the  right  of  the  plaintiff  to  maintain  the  action  in 
his  own  name.  We  think  this  ground  of  demurrer  was  also 
improperly  sustained.  The  point  of  this  objection  to  the 
complaint  is,  that  Renfro  Brothers  are  shown  to  have  made 
the  contract  with  the  telegraph  company  in  their  own  name; 
and  the  contract  not  being  for  the  payment  of  money,  the 
suit  should  have  been  brought  in  their  name.  This  point  is 
certainly  well  taken,  if  the  proper  construction  of  the  com- 
plaint is  that  which  is  contended  for. — Code  of  1876,  §  2890 ; 
Johnson  v.  Martin,  54  Ala.  271 ;  Masterson  v.  Gibson,  56  Ala. 
56  ;  Agnew  v.  Zeath,  63  Ala.  345.  It  is  certainly  true  that  the 
message  proposed  to  be  sent,  as  copied  in  the  complaint,  is 
signed  Ren  fro  Bros.  But  the  message  is  not  the  contract  de- 
clared on.  The  complaint  avers,  in  substance,  that  the  plaintiff 
made  the  contract  through  his  agents,  Renfro  Bros.  The  con- 
tract declared  on  we  suppose  was  oral.  It  is  not  averred  that 
it  is  in  writing.  If,  in  delivering  and  paying  for  the  message 
to  be  forwarded,  the  Renfro  Bros,  disclosed  the  name  of  their 
principal,  for  whom  they  were  acting,  that  constituted  it 
plaintiff's  contract,  upon  which  he  can,  and  should  sue  in  his 
own  name.  Such  proof  is  admissible  under  the  complaint  as 
framed,  and,  if  made,  will  sustain  the  averment.  This  ground 
of  demurrer  was  not  well  taken. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 
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Abbott,  Downing  &  Co.  *;.  Gillespy. 

Action  against  Sheriff  and  Sureties  on  O^cial  Bond  for  Fail- 
ure to  make  Money  on  Execution. 

1.  Action  against  sheriff  for  failure  to  make  money  on  execution  ;  meas- 
ure of  damages. — In  an  action  against  a  sheriff  and  the  sureties  on  his 
official  bond  for  failing  to  make  the  money  on  an  execution,  the  actual 
Injury  sustained  is,  in  the  absence  of  statutory  regulation,  the  measure 
of  damages  ;  and  hence,  it  is  competent  for  the  defendants  to  show  that 
the  plaintiff  has  sustained  no  injury. 

2.  San)e  ;  \fhat  may  he  shown  in  defense. — It  is  competent  for  the  de- 
fendants, in  defense  of  such  an  action,  to  show  that  the  defendant  in  ex- 
ecution had  no  property  subject  to  levy  and  sale  under  execution  at  law  ; 
or  that  his  property  was  encumbered  by  mortgage  or  other  lien,  of  the 
existence  of  which  the  plaintiff  was  chargeable  with  notice. 

3.  Same  ;  wlien  prior  e.vecution  no  defense. — But  it  is  no  defense  to 
such  an  action,  tliat  the  sheriff  had  in  his  hands  another  and  prior  exe- 
cution against  the  debtor,  unless  that  execution  had  been  actually  levied. 

4.  Same  ;  failure  to  levy  on  e.rempt  property. — While  the  statute  does 
not  make  it  the  absolute  and  imperative  duty  of  a  sherifi"  to  levy  upon 
exempt  property,  where  the  debtor  has  failed  to  file  his  declaration  and 
claim  in  the  office  of  the  probate  judge,  it  is  the  safer  policy  for  him  to 
make  the  levy,  thereby  enabling  the  creditor  to  contest  the  claim  of  ex- 
emption under  the  pi'ovisions  of  the  statute, -as,  on  his  failure  or  refusal 
to  levy  upon  such  property,  when  shown  to  have  been  in  the  debtor's 
possession,  he  assumes  the  burden  of  proving  that  it  was  in  fart  exempt. 

5.  Same ;  admissibility  of  evidence. — A  sheriff,in  an  action  against  him 
for  failing  to  make  the  money  on  execution,  may  testify  as  a  witness  for 
himself,  that  he  made  diligent  search  for  property  belonging  to  the  de- 
fendant in  execution,  and  found  none ;  but  he  can  not  testify  that  he  re- 
turned several  executions  against  such  defendant  "  no  property  found," 
unless  he  first  lays  a  proper  predicate  for  the  introduction  of  secondary 
evidem^e  of  the  existence  and  contents  of  the  executions. 

6.  Same  ;  proof  of  insolvency. — The  insolvencj^  of  the  defendant  in 
execution,  in  such  case,  can  not  be  testified  to  as  a  collective  fact,  it 
being  a  legal  conclu.sion  dedu(-ible  from  facts  and  circumstances  in  evi- 
dence ;  but  it  may  be  shown  by  evidence  of  the  issue  of  executions  (m 
other  judgments  against  the  defendant  in  execution,  and  of  the  returns 
thereon  of  "  no  property  found." 

7.  Same  ;  irhctt  no  defense. — It  is  no  defense  to  an  action  against  a 
sheriff  for  failing  to  make  tlie  money  on  execution,  that  he  declined  to 
levy  nil  property  in  the  p  tssession  of  the  execution  debtor,  because  he 
honestly  believed  tliat  it  was  exempt;  and  hence,  evidence  of  that  fact  is 
inadmissible  for  him. 

8.  Same  ;  irhen  claim  of  e.cemption  admissible  far  sheriff. — In  such 
actit)n,  a  claim  of  exemption,  properly  verified  and  filed  in  office  of  pro- 
bate judge  after  the  issue  of  the  execution,  but  before  any  levy  is  made, 
by  the  defendant  in  execution,  covering  all  the  property  found  in  his 
possession,  is  competent  evidence  for  the  defendant  ;  as  such  claim  is 
made  l>y  statute  prima  facie  evidence  of  its  correctness  as  against  the 
debtor's  creditors. 
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Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

Abbott,  Downing  &  Co.,  a  partnership,  brouglit  this  action 
against  James  Gillespy  and  others,  to  recover  damages  for  the 
alleged  bi*each  of  the  condition  of  the  official  bond  of  the  de- 
fendant Gillespy,  as  shei'iff  of  Talladega  county  (the  other  de- 
fendants being  his  sureties  thereon),  in  negligently  failing  to 
make  the  money  on  divers  writs  of  execution  issued  on  a  judg- 
ment recovered  by  the  plaintiffs  in  the  circuit  court  of  said 
county  on  26th  October,  1876,  against  James  W.  McMillan. 
The  defendants'  plea  was,  in  substance,  the  general  issue, 
and  on  issue  joined  on  that  plea  the  cause  was  tried,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  defendants. 

The  plaintiffs  proved  the  recovery  of  their  judgment  against 
McMillan,  as  averred  in  their  complaint,  the  election  of  the  de- 
fendant Gillespy  as  sheriff  on  6th  August,  1877,  the  execution 
of  his  official  bond  on  21st  August,  1877,  and  his  continuance 
in  office  during  the  term  for  which  he  was  elected.  It  was 
also  shown  that  prior  to,  and  during  the  said  Gillespy 's  term 
of  office,  executions  were  regularly  issued  on  said  judgment 
from  term  to  term  ;  that  the  executions  issued  thereon  during 
his  term  were  placed  in  his  hands,  and  by  him  returned  "  no 
property  found  ;"  that  in  1878,  1879  and  1880,  while  the  said 
Gillespy,  as  such  sheriff,  had  in  his  hands  executions  on  said 
judgment,  the  said  McMillan  "owned  and  had  in  his  posses- 
sion personal  property,  including  a  growing  crop,''  valued  at 
from  .$1,700  to  $2,000  ;  that  on  several  occasions  when  said 
executions  were  in  the  hands  of  the  said  Gillespy,  the  plain- 
tiffs' attorney  notified  him  "  where  said  property  was,  and  of 
what  it  consisted,"  and  directed  him  to  levy  thereon,  ''which 
he  declined  to  do  ;"  and  that  the  said  McMillan,  during  said 
years,  also  owned  and  resided  on  a  tract  of  land  containing 
about  twenty-two  aci*es,  and  adjoining  the  town  of  Talladega, 
of  the  value  of  $1,.500. 

The  evidence  introduced  on  behalf  of  the  defendants  sliowed 
that,  at  the  spring  term,  18  76,  of  said  circuit  court  (the  term 
preceding  plaintiffs'  recovery  against  McMillan),  one  Cruik- 
shanks,  as  administrator  of  the  estate  of  W.  Y.  Hendrick, 
deceased,  recovered  a  judgment  against  James  W.  McMillan 
for  $5848.53  and  costs  of  suit,  and  that  executions  were  duly 
and  regularh^  issued  on  said  judgment  from  term  to  term,  from 
the  time  of  its  rendition  until  after  the  term  of  office  of  the 
said  Gillespy,  as  sheriff,  had  expired,  which  were  returned  "  no 
property  found."  Their  testimony  tended  to  show  further, 
that  the  twenty-two  acres  of  land  which  said  McMillan  owned, 
referred  to  in  the  plaintiffs'  evidence,  was.  during  the  term  of 
office  of  the  said  Gillespy,  exempt  to  him  as  a  homestead  ; 
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that  he  owned  no  other  real  estate,  but  rented  other  lands 
during  each  of  the  years  in  which  said  Gillespy  had  in  his 
hands  executions  against  him,  which  he  cultivated,  and  on 
which  he  raised  the  crops  referred  to  in  the  plaintiffs'  evidence; 
that  to  enable  him  to  make  said  crops,  he  obtained,  during  each 
of  said  years,  "large  advances  of  money"  from  his  landlord  ; 
and  that  "  at  no  time  while  the  said  Gillespy  held  the  office  of 
sheriff  as  aforesaid,  did  the  personal  property  owned  by  said 
James  AY.  McMillan,  including  the  crops,  growing  or  gath- 
ered, belonging  to  said  McMillan,  exceed  in  value  the  sum  of 
$1000." 

On  cross-examination  of  John  F.  Warwick,  a  witness  ex- 
amined on  behalf  of  the  plaintiffs,  and  who  appears  to  have 
been  Gillespy^s  predecessor  in  office,  the  defendants  asked  the 
witness  whether  he  had  not  had  executions  against  the  said 
McMillan  in  his  hands  during  the  time  he  was  sheriff,  which 
had  been  by  him  returned  "  no  property  found."  To  this 
question  the  plaintiffs  objecled,  but  their  objection  was  over- 
ruled, and  they  excepted.  The  witness  answered  that  while  he 
was  sheriff,  he  received  and  returned  executions  against  the 
said  McMillan  "  no  property  found."  To  this  answer  the 
plaintiffs  objected,  but  their  objection  was  overruled,  and  they 
excepted.  This  witness,  in  response  to  a  question  asked  him  by 
the  defendants,  having  testified  that  he  was  acquainted  with  the 
financial  condition  of  the  said  McMillan  during  the  terms  of 
office  of  hiniself  and  of  the  said  Gillespy,  the  defendants 
asked  him  to  state  whether  the  said  McMillan  was,  during  that 
time,  solvent  or  insolvent.  The  plaintiffs  objected  to  this 
question,  but  their  objection  was  overruled,  and  they  excepted. 
The  witness  answered  that,  during  said  time,  the  said  McMillan 
was  insolvent ;  and  the  plaintiffs  excepted  to  this  answer. 

The  said  Gillespy  was  examined  as  a  witness  on  behalf  of 
the  defendants,  who  testified  that  "  during  the  time  the  execu- 
tions in  favor  of  the  plaintiffs  against  James  W,  McMillan 
were  in  the  hands  of  the  witness  as  sheriff",  and  at  the  different 
times  when  the  attorney  of  the  plaintiffs  pointed  out  the  grow- 
ing crop  and  other  property  of  McMillan  to  be  levied  on,  he 
honestly  believed  that  the  property  was  not  subject  to  levy  or 
sale,  and  for  this  reason  he  declined  to  levy  the  executions." 
To  this  testimony  the  plaintiffs  objected,  but  their  objection 
was  overruled,  and  they  excepted.  This  witness  further  testi- 
fied that  about  21st  November,  1879,  when  he  had  executions 
in  his  hands  against  the  said  McMillan  in  favor  of  the  plain- 
tiffs and  the  said  Cruikshanks,  as  administrator,  he  called  on 
McMillan,  and  informed  him  that  he  had  an  execution  in  favor 
of  the  plaintiffs  against  hin),  and  that  the  plaintiffs'  attorney 
had  pointed  out  his  property  to  be  levied  on,  and  that  witness 
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would  have  to  levy  the  executions,  "  unless  he  rendered  a 
schedule  of  his  property,  and  claimed  what  he  was  entitled 
to  claim  as  exempt  from  sale  under  execution."  To  this  evi- 
dence the  plaintiffs  objected,  but  their  objection  was  overruled, 
and  they  excepted.  The  defendants  were  then  allowed  to  read 
in  evidence,  against  the  plaintiffs'  objection,  a  "  schedule  of 
property"  claimed  by  the  said  McMillan  as  exempt  from  levy 
and  sale  for  the  payment  of  debts,  which  was  duly  verified  by 
affidavit,  and  filed  in  the  oflfice  of  the  judge  of  probate  in  and 
for  Talladega  county,  on  21st  Kovember,  1879  ;  and  to  this 
ruling  the  plaintiffs  excepted.  The  personal  property  claimed 
in  this  "  schedule,"  which  is  averred  to  have  been  all  that  the 
said  McMillan  then  owned,  is  therein  valued  at  $992  ;  and  the 
homestead  therein  claimed  is  valued  at  $1500. 

The  court  charged  the  jury,  ex  msro  inotii.,  among  other 
things,  in  substance,  as  follows:  (1)  That  if  the  jury  believed 
from  the  evidence  that  levies  of  the  executions  in  the  plaintiffs' 
favor  against  James  W.  McMillan,  if  made  by  the  defendant 
Gillespy,  while  they  were  in  his  hands  as  sheriff,  would  have 
been  fruitless,  the  plaintiffs  were  not  entitled  to  recover.  (2) 
That  if  the  jury  believed  from  the  evidence,  that  at  the  time 
when  the  defendant  Gillespy  had  in  his  hands,  as  sheriff,  an 
execution  against  the  said  McMillan  in  favor  of  the  plaintiffs, 
he  also  had  in  his  hands  an  execution  issued  on  the  judgment 
recovered  by  the  said  Cruikshanks,  as  administrator  of  the  es- 
tate of  W.  Y.  Hendrick,  deceased,  against  the  said  McMillan  ; 
and  that  if  plaintiffs'  execution  had  been  levied  on  McMillan's 
property,  and  the  property  so  levied  on  had  been  sold  thereun- 
der ;  and  that  the  proceeds  of  sale  would  have  been  successfully 
claimed  and  applied  to  the  said  execution  in  favor  of  the  said 
Cruikshanks,  as  administrator,  etc. ;  and  that  thereby  the  levy 
would  have  been  fruitless  as  to  the  plaintiff's,  the  plaintiffs  were 
not  entitled  to  recover.  (3)  That  if  the  jury  believed  from  the 
evidence,  that  if  the  defendant  Gillespy  had  levied  either  of 
the  executions  in  plaintiffs'  favor  upon  the  property  of  the  said 
McMillan,  and  that  the  latter  would  have,  in  such  an  event, 
claimed  the  property  levied  on  as  exempt,  and  would  have  suc- 
cessfully maintained  his  claim,  on  a  contest  thereof,  the 
plaintiffs  were  not  entitled  to  recover.  To  these  charges,  and 
to  others  given  at  the  defendants'  request,  not  necessary  to  be 
set  out  in  this  report,  as  they  raise  the  same  questions,  the 
plaintiffs  duly  excepted. 

The  rulings  above  noted  are  here  assigned  as  error. 

John  T.  Heflin,  for  appellants.  (1)  It  is  not  competent  for 
a  witness  to  testify  to  the  insolvency  of  a  person  as  a  fact.  In- 
solvency is  a  legal  conclusion,  to  be  drawn  from  facts  and  cir- 
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cumstances  in  evidence. — Lawson  v.  Orear,  7  Ala.  T86  ;  Brice 
(&  Co.  V.  Zide,  30  Ala.  647  ;  Nuc'kolls  v.  Pinkstmi^  38  Ala. 
618.  (2)  The  objection  to  the  testimony  of  Warwick,  that  he 
had  returned  executions  against  McMillan  "  no  property  found," 
should  have  been  sustained.  That  was  not  legitimate  evidence 
of  insolvency  ;  in  was  res  inter  alios  acta.  Besides,  the  sheriff 
is  as  much  bound  to  levy  on  the  property  of  a  defendant  in 
execution  who  is  insolvent,  as  he  would  be,  if  he  were  solvent.; 
There  being  no  specific  exemptions,  and  no  schedule  filed  as 
provided  by  statute,  to  claim  property  as  exempt  from  levy, 
the  sheriff  is  bound  to  levy  the  execution,  as  he  can  not  know 
in  advance  of  a  levy,  that  the  execution  debtor  will  claim  his 
exemptions  in  the  event  of  a  levy.^ — Hottenberry  v.  Pipes^  53 
Ala.  447  ;  Sheffeij  v.  Davis,  60  Ala.  548 ;  Whitsett  v.  Slater, 
23  Ala.  626.  (3)  The  sheriff's  belief  that  property  is  not  sub- 
ject to  levy  and  sale  under  execution,  was  improperly  admitted 
in  evidence.  His  belief  was  a  mistake  of  law,  for  which  he 
must  suffer  the  consequences. — Jmies  v.  Watkins,  1  Stew.  81  ; 
Gioynn  v.  Hamilton,  29  Ala.  233.  (4)  The  schedule  of  ex- 
emptions read  in  evidence  was  res  inter  alios  acta.  No  notice 
of  it  was  ever  given  to  the  plaintiff.  The  liability  of  the  sher- 
iff had  accrued  before  it  was  filed  ;  and  it  could  have  no  retro- 
active effect.  The  sheriff  also  procured  the  filing  of  this  paper 
in  his  own  wrong,  and  it  is  no  protection  to  him. — Code  of 
1876,  §§  2828  et  seq.  ;  Ih.  §§  2834  etseq.  (5)  The  first  charge 
given  by  the  court,  ex  mero  motu,  was  erroneous.  It  was  the 
duty  of  the  sheriff  to  levy  the  executions,  and  the  existence  of 
the  hypothesis  contained  in  the  charge  does  not  justify  or  ex- 
cuse the  sheriff  in  returning  the  plaintiffs'  executions  "  no 
property  found." — Smith  v.  Hogan,  4  Ala.  93  ;  Bell  v.  King, 
8  Port.  147. 

Jno.  B.  Knox,  contra.  (1)  The  measure  of  plaintiffs'  recov- 
ery was  limited  to  the  damage  sustained.  —  Gay  v.  Burgess,  59 
Ala.  575.  When  it  is  clearly  shown  that  a  levy,  if  made, 
would  have  been  fruitless,  the  failure  to  make  such  levy  does 
not  operate  to  plaintiffs'  injury.  The  sheriff  is  not  required  to 
do  a  useless  thing  ;  and  if  it  appear  that  the  defendant  in  exe- 
cution was  wholly  insolvent,  and  that  a  levy,  if  made,  M'ould 
have  been  unproductive,  he  is  not  liable  for  failing  to  make  the 
levy. —  Wilson  v.  Sti'ohach,  59  Ala.  488.  (2)  Any  evidence  of 
McMillan's  insolvency  was  competent  for  the  sheriff  ;  and  the 
evidence  objected  to  in  this  case  was  to  that  effect.  In  Wilson 
V.  Strohach,  supra,  a  witness  was  permitted  to  testify  that  the 
firm  of  Collins  &  Ramsey  was  insolvent.  (3)  The  claim  of  ex- 
emptions was  competent  for  the  sheriff  upon  the  issue  of  insol- 
vency.— Block  V.  Bragg,  68  Ala.  291. 
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SOMERVILLE,  J. — The  action  is  one  claiming  damages 
against  the  sheriff  and  his  sureties,  for  his  failure  to  make  the 
money  on  an  execution  in  favor  of  the  plaintiff,  against  one 
James  W.  McMillan.  The  gravamen  of  the  action  is  the  al- 
leged negligence  of  the  sheriff  in  failing  to  levy  upon  and  sell 
the  property  of  the  defendant  in  execution,  which  was  subject 
to  levy  and  sale. 

In  actions  of  this  nature,  the  general  rule  as  to  damages,  in 
the  absence  of  statutory  regulation,  is,  that  the  amount  to  be 
recovered  must  be  commensurate  with  the  extent  of  the  injury 
suffered  by  reason  of  the  sheriff's  unintentional  default  or 
breach  of  duty.  The  actual  injury  sustained  by  the  plaintiff 
is,  in  other  words,  the  measure  of  his  damages. — 2  Greenl.  Ev. 
^  599;  Gay  v.  Burgess,  59  Ala.  575  ;  Sedgwick  on  Dam.  634. 

Plence,  it  is  plainly  competent  for  the  defendant  to  show  that 
the  plaintiff  has  not  been  damnified- — that  he  has  sustained  no 
damage  for  which  he  can  justly  claim  compensation.  This 
can  be  done  by  any  legal  proof  showing  that  the  defendant  in 
execution  was  totally  insolvent,  in  the  sense  that  he  owned  no 
property  which  was  liable  by  law  to  be  levied  on  and  sold  for 
the  payment  of  the  particular  debt  reduced  to  judgment,  upon 
which  the  execution  \j'as  issued.  If  the  defendant  in  execution 
owns  no  property  except  such  as  is  exempt  from  levy  and  sale, 
any  effort  by  the  officer  to  execute  the  writ  may  properly  be 
deemed  to  be  fruitless  and  unproductive  of  benefit  to  the 
plaintiff.  The  officer  is  excused  because  the  law  does  not  exact 
of  him  the  doing  of  a  useless  thing. —  Wilson  v.  Strobach,  59 
Ala.  488;  Bell  v.  King,  8  Port.  147  (5  Smith's  Cond. 
Rep.  221). 

So,  if  the  personal  property  of  the  judgment  debtor  is  en- 
cumbered by  a  mortgage  or  landlord's  lien  for  rent,  or  other 
lien,  of  the  existence  of  which  the  plaintiff  was  chargeable 
with  notice,  and  the  amount  of  such  encumbrance  is  shown  to 
be  in  excess  of  the  value  of  the  property,  it  is  equally  mani- 
fest that  no  injury  has  been  sustained,  because  a  sale  of  the 
property  would  have  i-ealized  nothing  which  could  be  applied 
in  satisfaction  of  the  judgment  debt. —  Wilson  v.  Strohach, 
sujyra  ;  2  Greenl.  Ev.  §585;  Smith  v.  Hogan,  4  Ala.  9s. 

It  is,  nevertheless,  the  settled  law  in  this  State,  that  where  a 
sheriff  has  two  executions  in  his  hands,  the  lien  of  the  one  be- 
ing superior  to  that  of  the  other,  in  an  action  against  him  for 
failing  to  make  the  mor.ey  on  the  junior  execution,  he  can  not 
protect  himself  under  a  return  of  nulla  bona  upon  it,  by  show- 
ing the  existence  of  the  superior  lien,  unless  the  execution 
creating  it  was  actually  levied.  This  principle  was  declared  in 
Bell  V.  King,  8  Port.  147,  supra,  more  than  forty  years  ago, 
when  it  was  said  by  the  court :  "It  can  not  be  endured  that  a 
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sheriff  shall  be  allowed  to  excuse  himself  from  one  neo^lect  of 
duty  by  interposing  anotlier."  The  rule  would  obviously  be 
otherwise,  under  the  principle  last  announced,  where  both  exe- 
cutions had  been  simultaneously  levied,  or  where  there  had 
been  a  levy  of  the  older  one. — Smith  v.  Hoyan,  4  Ala.  97,  98. 

The  Code  prescribes  the  manner  in  which  a  claim  to  prop- 
erty exemptions  may  be  asserted.  It  may  be  done,  in  the  first 
place,  prior  to  any  levy  upon  the  property,  or  attempt  to  subject 
it  to  legal  process.  This  is  by  written  "declaration  and  claim,'^ 
stating  the  property  selected  as  exempt  by  proper  description, 
signed  by  the  owmer,  and  verified  by  his  oath — Code,  1876, 
§  2828. 

Where  such  declaration  and  claim  are  made  and  filed  for 
record  in  the  ofllce  of  the  probate  judge  in  the  county  in  which 
the  property  is  situated,  neither  the  sheriff  nor  any  constable 
is  permitted  to  levy  an  execution  or  other  legal  process  upon 
it,  unless  the  debtor's  right  to  such  exemption  is  contested  by 
affidavit,  denying  its  validity  in  the  manner  presci'ibed  by  sec- 
tion 2830  of  the  Code,  and  the  bond,  with  sufficient  security,  as 
therein  required,  is  first  executed  and  approved  by  the  levying 
officer. -Code,  §§  2830,  2828. 

If  no  such  declaration  or  claim  of  exemption,  however,  has 
been  filed  for  record,  it  is  especially  provided  by  the  statute 
that  "  no  action  shall  lie  against  the  officer  inaking  the  levy,  by 
reason  that  the  property  levied  on  is  exem.pt  to  the  defendant, 
or  his  family  under  the  Constitution  or  laws  of  the  State." 
Code,  §  2833.  The  officer  may,  in  other  words,  make  the  levy 
and  force  a  claim  of  exemption  to  be  lodged  with  him,  which 
may  be  contested  by  the  plaintiff  in  execution,  as  provided  for 
by  section  2834  of  the  Code. 

We  can  see  nothing  in  the  statute  which  makes  it  the  abso- 
lute and  imperative  duty  of  the  sheriff  to  levy  upon  exempt 
property,  where  the  debtor  has  failed  to  file  his  declaration  and 
claim  in  the  probate  office.  Prima  fa^ie,  it  may  be  said,  per- 
haps, to  be  his  duty  to  do  so,  as  it  is  competent  for  the  debtor 
to  waive  a  privilege  by  refusing  to  assert  his  right  of  exemp- 
tion.— GresJiam  v.  Walker,  10  Ala.  370.  But  on  this  point, 
prior  to  our  present  system  of  statutory  procedure  regulating 
the  subject,  our  decisions  can  not  be  said  to  be  harmonious. 
Renfro  v.  Heard.  14  Ala.  23  ;  State  v.  Johnson,  12  Ala.  840. 
It  would  certainly  be  the  safer  policy  for  the  sheriff'  to  make 
the  levy,  and  more  just  to  the  execution  creditor,  because  it 
enables  him  to  contest  the  claim  of  exemption  in  a  course  of 
procedure  prescribed  with  great  accuracy  of  detail  by  the 
statute. — Code,  §j^  2834,  2830.  However  this  may  be,  it  is 
very  well  settled,  that,  where  a  sheriff  has  legal  process  in  his 
hands  against  a  defendant,  and  fails  to  levy  it  upon   property 
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shown  to  be  in  his,  the  defendant's,  possession,  or  liaving  levied 
it,  discharges  the  levy  without  selling,  the  omcs  is  shifted  upon 
the  sheriff  to  show  a  legal  excuse  for  not  levying  or  selling,  as 
the  case  may  be. —  Wilson  v.  Broivn,  58  Ala.  62,  and  authoi-i- 
ties  cited,  p.  64;    Whitsett  v  Slater,  23  Ala.  626. 

The  foregoing  principles  are  sufficient  to  determine  this  cause 
upon  another  trial,  which  must  be  ordered  for  several  erroneous 
rulings  on  the  evidence. 

It  was  error  to  permit  the  witness,  Warwick,  to  testify  that 
he,  as  sheriff,  during  his  term  of  office,  had  returned  sundry  ex- 
ecutions against  McMillan,  "  no  property  found."  No  excuse 
was  given  for  not  proving  this  fact  by  the  record,  or  a  certified 
copy  of  it,  as  the  legal  effect  of  the  evidence  was  to  prove  both 
the  existence  and  contents  of  these  executions.  It  is  not  the 
same  thing  as  stating  that,  when  sheriff,  the  witness  made  dili- 
gent search  for  property  belonging  to  defendant  and  found 
none — a  fact  which  it  was  permissible  for  him  to  prove. 
Childsv.  TlieState^  55  Ala.  28;  Ilamesv.  Brovmlee^  71  Ala.  132. 

Nor  should  the  court  have  permitted  the  same  witness  to  be 
asked  whether  McMillan  was  solvent  or  ijisolvent.  Insolvency 
is  a  legal  conclusion  following  from  certain  facts  and  circum- 
stances, from  which  it  may  be  inferred.  It  can  not  be  testified 
to  as  a  collective  fact.  The  circumstance's  or  facts  from  which 
it  is  deducible  must  be  proved. — Brice  v.  Lide^  30  Ala.  647 ; 
Nuckolls  V.  Pinkston,  38  Ala.  615. 

It  was  competent  to  be  proved,  however,  by  evidence  of  exe- 
cutions issued  on  other  judgments  against  McMillan,  with  the 
return  of  "  no  property  found,"  and  the  court  did  not  err  in 
permitting  this  to  be  done. — Loeh  v.  Peters^  63  Ala.  243. 

It  was  no  defense  for  the  sheriff  that  he  declined  to  levy 
upon  property  in  the  possession  of  the  execution  debtor,  be- 
cause he  lionestly  believed  it  to  be  exempt.  When  the  prop- 
erty was  pointed  out  to  him  by  the  plaintiffs'  attorney,  and  he 
declined  to  levy  upon  it,  he  acted  at  his  own  peril.  He  was 
prima  facie  liable  to  the  plaintiffs  for  the  just  value  of  such 
property,  not  exceeding  the  injury  sustained,  without  regard  to 
his  motive  in  refusing  to  execute  the  writ  according  to  its 
mandate.  lie  could  only  protect  himself  by  proving  satisfac- 
torily that  the  property  so  pointed  out  was  exempt  from  levy 
and  sale  under  legal  process,  or  that  it  was  so  encumbered  with 
liens  as  to  render  a  levy  upon  it  fruitless  and  unproductive  of 
any  benefit  to  the  plaintiffs. 

There  was  no  error  in  admitting  in  evidence  McMillan's 
schedule  of  exemptions,  which  he  had  prepared  in  conformity 
to  the  requirements  of  the  statute,  before  any  levy  upon  his 
property.  Such  '•  declaration  and  claim,"  properly  prepared, 
verified  and  liled  for  record,  is  made  by  statute  to  be  prima 
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facie  evidence  of  its  correctness  as  against  all   the  creditors  of 
the  claimant.— Code,  1876,  §  2831.  ^ 

The  judgment  mnst  be  reversed  and  the  cause  remanded. 


TVarreii  v.  Wagner. 

Action  on  Promissory  Note. 

1.  Married  woman  relieved  of  disabilities  of  coverture;  capacity  to  make 
lease  of  lands. — A  married  woman  who  has  been  relieved  of  the  disabili- 
ties of  coverture  mider  the  statute  (Code,  1876,  §  2731),  has  the  capacity, 
in  conjunction  with  her  husband,  to  make  a  valid  lease  of  lands  belong- 
ing to  her,  as  her  statutory  estate,  for  a  term  of  years. 

2.  Same;  when  may  sue  alone  for  rent  of  lands. — Where  a  married 
woman  who  has  been  relieved  of  the  disabilities  of  coverture  under  the 
statute  (Code,  1876,  §2731),  executed,  in  conjunction  with  her  husband,  a 
lease  of  lands  belonging  to  her  as  her  statutory  separate  estate,  for  a 
term  of  years,  and,  by  the  terms  of  the  lease,  the  rent  was  made  i^ayable 
to  her,  she  may  sue  alone  for  the  recovery  of  the  rent. 

3.  Admissibility  of  evidence. — When  evidence  is  ofTered  as  a  whole, 
parts  of  which  are  inadmissible,  the  primary  court  may,  without  error, 
exclude  the  whole. 

4.  Lease;  when  lessee  not  bound  to  repair  or  rebuild. — An  express  stip- 
ulation in  a  lease,  binding  the  lessee  to  surrender  the  premises,  at  the 
expiration  of  the  term,  "in  as  good  order  and  condition  as  the  same  now 
are,  reasonable  use  and  wear  and  tear  excepted,"  is  merely  the  expres- 
sion of  an  obligation  which  the  law  would  imply  in  its  absence,  and  does 
not  impose  upon  the  lessee  a  liability  to  repair  or  to  restore,  in  the  event 
of  a  destruction  of  the  premises,  or  a  material  part  thereof,  during  the 
term,  by  fire,  or  other  unavoidable  accident. 

5.  Motion  to  exclude  illegal  evidence;  when  may  be  made. — A  motion  for 
the  exclusion  of  evidence,  which  is  not  merely  secondary,  but  in  itself 
illegal  or  irrelevant,  may  be  entertained  at  any  stage  of  the  cause  prior 
to  the  retirement  of  the  jury. 

6.  Liability  of  lessee  for  rent  in  event  of  destruction  of  premises  ;  excep- 
tion to  general  rule. — A  lessee  of  premises  destroyed  dunng  the  terra  by 
unavoidable  accident  is  not  excused  from  the  performance  of  an  express 
provision  or  covenant  to  i)ay  rent  for  the  term,  unless  he  has  protected 
him.self  b}'  an  express  stipulation  for  the  cessation  of  rent  in  that  event, 
or  the  landlord  has  covenanted  to  repair  or  rebuild  ;  but  there  is  an  ex- 
ception to  this  general  rule,  that  the  destruction  must  not  be  of  the  entire 
subject-matter  of  the  lease,  leaving  nothing  capable  of  holding  and  en- 
joyment by  the  lessee. 

7.  Same. — Where  the  lease  is  of  lands  and  tenements,  with  the  right 
of  quarrying  stone  during  the  term,  a  destruction  of  a  limekiln  located 
on  the  lands  does  not  excuse  the  lessee  from  payment  of  the  rent  for  the 
balance  of  the  term,  although  the  use  of  the  kiln  may  have  been  the 

})rincipal  consideration  moving  the  lessee  to  enter  into  the  lease,  and 
rom  it  he  may  have  exjiected  to  have  derived  his  principal  profits. 

8.  Eviction  of  tenant ;  what  constitute.^,  and  what  are  its  effects. — The 
eviction  of  a  tenant  consists  in  the  disturbance  of  his  possession,  his  ex- 
jiuision  or  amotion,  by  title  paramount,  or  by  the  entry  and  act  of  the 
landlord,  depriving  him  of  the  enjoyment  of  the  demised  premises,  or  a 
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portion  thereof,  and  operating,  partially  or  wholly,  a  bar  to  the  right  of 
the  landlord  to  demand  rent  falling  due  in  the  future. 

9.  Same;  mere  treHpasH  hij  landlord  does  not  amount  to. — A  mere  tres- 
pass by  the  lan<llord  upon  the  demised  premises,  not  intended  by  him  as 
a  permanent  amotion  or  expulsion  of  the  tenant,  or  to  deprive  him  of 
the  possession  and  enjoyment  of  the  premises,  may  entitle  the  tenant  io 
damages,  but  does  not  amount  to  an  eviction. 

10.  Same;  wheii  partial  and  irhea  entire;  effect  on  rents  due  in  future. 
If  the  landlord,  by  himself,  or  by  the  act  of  another,  which  he  author- 
ized, or  to  which  he  assents,  enters  upon,  and  takes  possession  of  a  ma- 
terial portion  of  the  demised  premises,  the  entry  and  possession  consti- 
tute, at  the  election  of  the  tenant,  an  eviction  from  the  whole,  authoriz- 
ing an  abandonment  of  the  lease,  and  absolving  the  tenant  from  the  pay- 
ment of  rent  falling  due  in  the  future,  or  a  partial  eviction  only,  discharg- 
ing the  rent  pro  tanto.  Nothing,  however,  less  than  an  entire  abandon- 
ment or  surrender  will  operate  a  dissolution  of  tiie  tenancy,  and  a 
suspension  or  discharge  of  the  whole  rent. 

11.  Same;  refusal  to  restore  no  element  of  eviction. — When  the  landlord 
enters  upon,  and  takes  possession  of  the  demised  premises,  thfere  is  no 
duty  resting  upon  the  tenant  t<>  demand  of  the  landlord  restoration,  and, 
of  consequence,  there  can  be  no  necessity  for  a  i-efnsal  to  restore,  as  an 
element  of  eviction. 

12.  Same;  proof  of  consent  or  antlioritij  of  the  wife,  when  effected  hy 
husband. — When  the  act  of  the  husband  is  relied  on  as  an  eviction  of  the 
wife's  tenant,  his  agency,  or  her  assent  to  his  act  may  be  proved  by  cir- 
cumstantial evidence,  and  may  be  inferred  from  his  employment  in  the 
transaction  of  her  business,  her  acquiescence  in  his  former  acts  in  refer- 
ence to  the  leasing  of  the  premises,  their  relationship,  and  the  nature 
and  character  of  the  act  imputed  to  him  ;  the  inference,  however  in  such 
case,  is  one  of  fact,  to  be  drawn  by  the  jury,  and  not  one  of  law. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

Tliis  was  an  action  by  IVIrs.  Mary  J3.  Wagner  against  B.  B. 
Warren,  on  two  promissory  notes,  each  for  §80,  'dated  13th 
April,  1878,  and  payable  to  the  plaintiff's  order,  one  on  1st 
December,  1880,  and  the  other  on  1st  January,  1881  ;  and  was 
commenced  on  28th  January,  1881.  The  defendant  filed  six 
pleas.  The  averments  of  the  first  plea  are,  in  substance,  that 
the  plaintiff  is,  and  was  on  29th  August.  1877,  a  married 
woman,  the  wife  of  Charles  G.  Wagner ;  that  at  the  date  last 
named  she  was,  by  the  chancellor's  decree,  duly  relieved  of  the 
disabilities  of  coverture  to  the  extent,  and  in  the  manner 
authorized  by  the  statute  ;  that  on  13th  April,  1878,  the  plain- 
tiff, her  husband  and  the  defendant  executed  a  lease,  a  copy  of 
which  is  exhibited  with  the  plea  ;  and  that  the  iu)tes  sued  on 
were,  with  others,  given  for  the  rent  of  the  property  embraced 
in  the  lease.  As  shown  by  the  lease,  the  demised  premises 
consisted  of  a  certain  '•  piece,  parcel,  or  lot  of  laud,"  in  Shelby 
county,  in  this  State,  ''  together  with  the  limekiln  and  mill- 
house  attached,  and  all  and  every  building  whatever,  to  the 
said  lot  of  land  in  any  wise  appertaining  and  belonging,  in- 
cluding the  six  cabins  now  used  and  occupied  by  the  workmen,'^ 
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and  certain  machinery,  tools,  etc.;  and  also  the  right  to  qnarrj 
rock  and  to  cut  and  use  timber  for  the  purpose  of  making  lime 
at  the  kiln.  The  lease  was  for  the  term  of  three  years,  and 
the  rent  was  payable  to  the  plaintiff  in  monthly  installments  of 
eighty  dollars  each,  evidenced  by  defendant's  promissory  notes. 
The  other  provisions  of  the  lease  material  to  this  report  are 
stated  in  the  opinion.  The  defenses  set  up  in  the  other  pleas 
may  be  briefly  stated  as  follows:  (2)  Want  of  consideration  ; 
(3)  Failure  of  consideration;  {4:)  Non-assumjmt ;  (5)  That  the 
defendant  was  induced  to  execute  the  lease  by  false  representa- 
tions touching  his  liability  in  the  event  any  of  the  property 
was  destroyed  by  Are,  without  fault  on  his  part,  made  by  plain- 
tiff's husband,  who  acted  as  her  agent  in  the  njatter,  and  who 
was  a  lawyer  in  whom  the  defendant  had  a  "  peculiar  trust  and 
confidence  ;"  and  (6)  Defendant's  eviction  from  the  premises 
by  plaintiff,  she  acting  by  and  through  her  husband  and  agent. 
To  the  tirst  plea  the  plaintiff  demurred,  and  her  demurrer  was 
sustained.  The  cause  was  then  tried  on  issues  joined  on  the 
other  pleas,  the  trial  resulting  in  a  verdict  and  judgment  for 
the  plaintiff. 

On  the  trial  the  plaintiff  introduced  the  notes  sued  on  in 
evidence,  and  rested  his  case.  Thereupon,  the  defendant  read 
in  evidence  the  lease  exhibited  with  his  first  plea,  and  intro- 
duced proof  showing  that  the  limekiln  and  machinery  de- 
scribed in  the  lease  were  destroyed  by  fire  in  June,  1880;  that 
the  consideration  of  the  notes  sued  on  was  rent  under  the  lease 
for  months  subsequent  to  the  fire  ;  and  that  Charles  (4.  Wagner, 
plaintiff's  husband,  drafted  the  lease,  and  acted  for,  and  repre- 
sented her  in  the  negotiations  for  it,  and  in  procuring  its  execu- 
tion by  the  defendant.  The  defendant  was  exatnined  as  a 
witness  in  his  own  l)ehalf,  and  his  testimony,  which  is  set  out 
at  length  in  the  bill  of  exceptions,  may  be  summarized  as  fol- 
folows :  The  negotiations  for  the  lease  were  had  with  the 
plaintift"'s  husband,  who  was  a  lawyer  by  profession,  friendly 
to  the  defendant,  and  in  whom  he  had  confidence,  etc.  In  the 
spring  of  1878,  when  he  first  spoke  to  the  said  Charles  G. 
Wagner  about  renting  the  property,  the  latter  told  him  that  he 
could  rent  it,  unless  one  T.  G.  Holt,  with  whom  he  was 
then  negotiating  for  a  lease  of  the  property,  should  take  it.  A 
few  days  afterwards,  the  said  Wagner  sent  for  defendant,  and 
told  him  lie  would  not  rent  to  Holt,  and  that  defendant  could 
have  the  place  on  the  same  terms  on  which  it  had  been  offered 
to  Holt ;  and  that  lie  had  prepared  a  lease  for  Holt  with  great 
care  and  trouble,  wliich  he  would  read  to  defendant.  He  then 
read  the  lease  to  defendant,  and  when,  in  reading,  he  came  to 
the  clause  (set  out  in  the  opinion)  providing  that  the  property 
should  be  returned  at  the  end  of  the  term  in  as  good  condition 
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as  it  then  was,  with  the  exception  of  the  ordinary  wear  and 
tear,  ho  remarked  that  Holt  had  objected  to  this  clause  on  the 
ground  that  the  property  might  be  destroyed  by  iire,  or  other 
cause,  and  that  he,  Holt,  would  be  held  responsible ;  and,  in 
this  connection,  he  also  said  to  defendant  that  "  if  the  property 
was  destroyed,  there  would  be  an  end  to  the  whole  matter,  un- 
less done  through  the  negligence  of  the  tenant ;''  and  that  he 
had  satisfied  Holt  on  this  point,  but  that  they  disagreed  as  to 
other  matters.  Defendant,  relying  on  the  construction  and  ex- 
planations of  the  lease  made  to  him  by  the  said  "Wagner,  executed 
the  lease  ;  but,  before  doing  so,  he  carried  it  home,  and  read  it 
over  carefully,  and  had  a  talk  with  Holt  about  it.  The  de- 
fendant further  testified  that  he  would  not  have  signed  the  lease 
and  the  notes,  if  it  had  not  been  for  said  construction  and  ex- 
planations of  it ;  that  he  complied  with  the  terms  of  the  lease, 
and  paid  the  rent  promptly,  until  the  lire,  including  the  install- 
ment which  matured  in  June,  1880  ;  that  shortly  after  the  fire 
he,  having  heard  that  said  Wagner  intended  to  try  to  make  him 
responsible  for  the  rent  and  the  property  destroyed  by  the  fire, 
made  a  written  tender  to  him  of  all  the  property  not  destroyed 
by  the  fire,  and  afterwards  failed  and  refused  to  pay  the  rent 
accruing  under  the  lease ;  that  he  did  not  use  the  houses  on 
the  premises  after  he  discovered  the  extent  of  the  destruction 
of  the  limekiln  property  by  the  fire,  except  a  stable  and  buggy 
shed,  which  he  used  occasionally  for  a  few  months  after  the 
fire  ;  that  "  the  fire  utterly  destroyed  the  entire  value  of  the 
property  as  limekiln  property,  the  only  use  for  which  it  was 
valuable,  or  for  which  it  was  rented,  but  left  the  stables,  crib 
and  a  good  many  houses  that  were  used  for  the  hands  at  the 
limekiln,  on  the  premises  uninjured."  The  evidence  intro- 
duced on  behalf  of  the  defendant  further  tended  to  show  that 
the  fire  was  not  caused  by  his  negligence  or  fault  ;  that  a  short 
time  after  the  fire  the  said  Charles  G.  Wagner  "caused  a  col- 
ored won)an,  the  cook  of  said  Wagner  and  family,  to  be  put 
in  one  of  the  houses  included  in  the  lease,  and  ordinarily  used 
by  the  employees  at  the  limekiln  ;"  and  that  a  few  days  after 
the  fire  the  said  Wagner  also  caused  to  be  removed  from  the 
leased  premises  a  few  designated  articles  of  personal  property, 
included  in  the  lease,  to  his  dwelling. 

T.  G.  Holt  was  examined  as  a  witness  on  behalf  of  the  de- 
fendant, and  he  testified  that  the  lease  in  evidence  was  "  the 
same,  in  substance,  as  the  draft  of  a  lease  which  had  been 
offered  for  his  acceptance  by  said  Wagner  some  few  days  or 
weeks  before  the  date  of  the  lease;"  and  that  a  few  days  after 
witness  had  refused  to  rent,  and  before  the  defendant  had 
signed  the  lease,  he  had  a  conversation  with  defendant  in  refer- 
ence to  it.     "Thereupon   the  defendant  offered  to  prove  by 
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said  Holt  that  in  said  conversation  Holt  informed  witness  tliat^ 
whilst  the  said  offer  by  said  C.  G.  Wagner  to  Holt  of  a  lease, 
according  to  the  terms  of  the  said  draft  above  referred  to,  was 
pending,  Holt  objected  to  the  provisions  in  the  said  draft  to  the 
effect,  that  the  leased  premises  and  property,  at  the  end  ui  the 
lease,  should  he  returned  to  the  lessor  in  as  good  order  and 
condition  as  the  same  were  at  the  time  of  making  the  lease, 
reasonable  use  and  wear  thereof  excepted  ;  and  that  the  said  C. 
G.  Wagner  removed  this  objection  by  convincing  Holt,  by  as- 
sertions and  argument,  that  said  provision  would  not  impose 
any  liability  upon  the  tenant  for  any  of  the  leased  premises  or 
property  destroyed  by  tire,  or  other  like  cause  during  the  term, 
without  the  negligence  of  the  tenant ;  and  that  the  tenant 
would  only  be  liable  for  such  property  as  was  destroyed  by  his 
negligence."  The  court  refused  to  allow  the  defendant  to 
make  this  proof,  and  to  this  ruling  he  excepted. 

After  the  defendant  had  closed  his  testimony,  the  court,  on 
motion  of  the  plaintiff,  excluded  from  the  jury  the  testimony 
of  the  defendant  touching  what  Wagner  had  said  to  him  as  to 
the  legal  effect  and  operation  of  the  clause  in  the  lease,  provid- 
ing that  the  property  should  be  returned  at  the  end  of  the 
term  in  as  good  condition  as  it  then  was,  with  the  exception  of 
the  ordinary  wear  and  tear ;  and  also  that  portion  of  his  testi- 
mony in  which  he  stated  that  he  believed  what  said  Wagner 
said  to  him  in  relation  to  such  legal  effect  and  operation,  and 
that  he  would  not  have  signed  the  same  and  the  notes,  if  it  had 
not  been  for  the  construction  and  explanation  of  the  lease, 
made  by  said  Wagner.    To  this  ruling  the  defendant  excepted. 

The  plaintiff"  then  introduced  evidence,  in  rebuttal,  tending  to 
show  that  he  never  placed  his  cook  in  any  house  on  the  leased 
premises,  before  or  after  the  tire,  and  that  he  never  authorized 
any  one  else  to  do  so  for  him  ;  that,  during  the  term  of  the 
lease,  he  never  interfered  in  any  way  with  any  of  the  personal 
property  embraced  in  the  lease ;  but,  on  the  contrary,  he  con- 
stantly refused  to  interfere  with,  or  exercise  any  control  over 
any  of  said  property,  real  or  personal,  until  after  the  termina- 
tion of  the  lease,  on  13th  April,  1881 ;  and  that  ''none  of  the 
personal  property  delivered  to  defendant  Warren  under  the 
lease  was  ever  returned  by  him."  As  recited  in  the  bill  of 
exceptions,  "  it  was  admitted  by  both  parties  on  the  trial  of 
the  cause,  as  evidence  in  the  cause,  that  the  plaintiff"  had  been 
continuously  the  wife  of  said  Charles  G.  Wagner  from  a  time 
anterior  to  1875  down  to  tiie  present  time,  and  that  the  plain- 
tiff, in  1876,  became  the  owner  of  a  statutory  separate  estate, 
including  the  aforementioned  leased  premises  and  property." 
The  decree  relieving  the  plaintiff  from  the  disabilities  of  cov- 
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erture,  and  the  other  proceedings  relating  thereto,  were  also 
read  in  evidence. 

The  court  charged  the  jury,  ex  rnei'o  motu^  among  other 
things,  as  follows:  1.  "  If  the  destruction  by  fire  of  the  leased 
premises,  proved  in  this  case,  was  not  an  entire  destruction  of 
such  premises  so  leased,  then  there  is  not  a  failure  of  consider- 
ation." 2.  "  If  the  plaintiff,  or  her  duly  authorized  agent 
took  possession  of  some  of  the  leased  property  after  the  fire,  in 
June,  1880,  and  the  defendant  knew  this,  and  did  not  object, 
but  remained  in  possession  of  the  leased  property  not  destroyed 
by  fire,  except  that  in  possession  of  plaintiff,  and  long  after 
this  continued  in  possession  of  the  same,  and  without  any  ob- 
jection to  such  possession  on  the  part  of  the  plaintiff,  then  the 
jury  could  look  to  this  as  an  implied  assent  on  the  part  of  the 
defendant  to  such  possession."  To  each  of  these  charges 
the  defendant  duly  excepted,  and  also  to  the  following  charges 
given  at  the  request  of  the  plaintiff:  3.  "Although  the  jury 
may  believe  that  Mr.  Wagner,  the  husband  of  plaintiff",  ordered 
his  cook  to  be  moved  into  one  of  the  houses  on  the  leased 
premises,  yet,  unless  they  also  find  from  the  evidence  that  Mr. 
Wagner  was,  in  doing  that  act,  acting  as  the  agent  of  his  wife, 
or  was  authorized  by  her  to  do  it,  or  did  it  with  her  consent, 
then  that  act  would  not  be  an  eviction  ;  and  they  must  find  a 
verdict  for  the  plaintiff  for  the  amount  of  the  notes  sued  on 
and  interest."  4.  "  Although  the  jury  may  believe  from  the 
evidence  that  Mr.  Wagner  put  one  of  his  servants  in  the  pos- 
session of  one  of  the  houses  on  the  leased  premises,  yet,  if  they 
also  believe  from  the  evidence  that  Mr.  Warren  knew  that 
such  servant  was  occupying  such  house,  and,  after  knowing 
that,  kept  a  horse  or  horses  in  tiie  stable  on  the  leased  premi- 
ses, and  kept  a  part  of  the  personal  property  leased,  then  he 
can  not  set  up  an  eviction  as  a  defense  in  this  case ;  and  the 
jury  must  find  a  verdict  for  the  plaintiff  for  the  amount  of  the 
notes  sued  on,  with  interest  thereon."  5.  "  The  burden  of 
proving  an  eviction  of  Warren  by  Wagner  from  the  premises 
leased  is  upon  AVarren  ;  and,  unless  the  testimony  offered  by 
him  upon  that  question  is  satisfactoi'y  to  the  minds  of  the  jury, 
that  Mrs.  Wagner,  the  plaintiff  in  this  cause,  did  actually  evict 
Warren  from  the  premises,  by  taking  possession  thereof,  and 
denying  and  refusing  Warren  the  right  to  use  or  occupy  said 
premises  under  the  lease,  then  they  must  find  for  the  plaintiff." 

The  defendant  also  duly  reserved  exceptions  to  the  refusal 
of  the  court  to  give  the  following  charges  requested  by  him  in 
writing:  1.  In  substance,  that  if  the  subject  of  the  lease  was 
substantially  destniyd  by  fire  in  June,  1880,  without  the  fault 
or  negligence  of  the  defendant,  if  that  destruction  went  to  the 
extent  of  rendering  the  leased  premises  without  value  for  the 
13 
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only  purpose  for  which  they  were  leased,  the  plaintiff  is  not 
entitled  to  recover.  2.  "  If  the  jury  believe  all  the  evidence 
in  this  case,  the  plaintiff  is  not  entitled  to  a  verdict,"  5.  In 
substance,  that  if  there  had  been  a  total  failure  of  the  consider- 
ation for  the  notes  sued  on,  the  plaintiff  is  not  entitled  to  re- 
cover. 7.  "  The  authority  of  Charles  G.  Wagner  to  act  for  his 
wife  in  the  matter  of  the  leased  property  need  not  be  proved 
by  positive  evidence,  if  the  jury  believe,  from  all  the  facts  and 
circumstances  which  have  been  proved  to  the  satisfaction  of 
the  jury,  that  he  was  authorized  to  act  for  his  wife."  8.  "The 
authority  of  Charles  G.  Wagner,  as  the  agent  of  the  plaintiff, 
Mary  B.  Wagner,  may  be  implied  from  his  previous  employ- 
ment in  similar  acts,  or  from  subsequent  acquiescence,  and  by 
circumstantial  evidence." 

The  rulings  above  noted  are  here  assigned  as  error. 

Rice  &  Wiley,  for  appellant.  (1)  A  married  woman  can 
not  make  a  valid  lease  of  her  estate,  and  become  entitled  to  sue 
for,  and  recover  the  rents,  issues  and  profits  thereof,  by  virtue 
of  a  decree  rendered  by  the  chancellor,  duly  made  under  sec- 
tion 2731  of  the  Code  of  1876,  relieving  her  of  the  disabilities 
of  coverture,  '"  so  far  as  to  invest"  her  with  "  the  right  to  buy, 
sell,  hold,  convey  and  mortgage  real  and  personal  property,  and 
to  sue  and  be  sued  as  a  feme  soleP  Such  decree  fixes  and  es- 
tablishes her  condition,  status  and  rights,  by  the  affirmative  de- 
scription or  enumeration  of  her  rights.  This  affirmative  de- 
scription or  enumeration  must  be  construed  negatively  as  to  all 
rights  not  enumerated  or  affirmatively  described.  This  rule  of 
construction  as  to  such  affirmative  description  or  enumeration 
is  universally  applicable.     See  cases  cited  in  note  to  Ex  parte 

Vallandigham,  1  Wall.  252.  A  like  rule  is  uniformly  ap- 
plied by  this  court  in  construing  our  statutory  provisions  as  to 
the  capacities  of  married  women  in  respect  to  their  estate. 
Every  such  statutory  provision  is  uniformly  held  to  be  "  nar- 
rowly enabling ;"  and  not  to  give  to  such  married  women  any 
right  not  expressed  in  so  many  words,  or  by  inevitable  impli- 
cation.— Shulman    v.  Fitzpatrick,    62   Ala.    571 ;  Drefus   v. 

Wolffe,  65  Ala.  496.  The  word  "  convey  "  is  sometimes  used 
as  a  generic  term,  and  is,  therefore,  broad  enough  to  embrace 
a  mortgage,  lease,  and  every  other  species  of  conveyance ;  but 
that  it  was  not  used  in  any  such  generic  sense  in  the  statute 
under  consideration,  is  demonstrated  by  the  fact,  that  the  legis- 
lature used,  not  only  the  word  "convey,"  but  also  the  word 
"  mortgage."     It  is  a  general   and   reasonable  rule,  that  more 

f^eneral  words  shall  be  restrained   by  other  expressions  more 
imited  in  the  same  instrument. — Hailey  v.  Falconer,  32  Ala. 
539,  and  authorities  there  cited.    Even  if  it  were  conceded  that 
Vol.  lxxv. 
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a  lease  is  a  sale  of  an  interest  in  land,  it  would  by  no  means 
follow,  that  the  word  sell,  as  used  in  said  statute,  was  used 
in  its  broad  and  generic  sense,  and,  therefore,  included  the 
right  to  make  the  lease.  An  administrator  of  an  insolvent  es- 
tate was  authorized  to  sell  /  yet  he  could  not  lease  ;  and  so  it  is 
with  a  married  woman. — Long  v.  McD&ugald,  23  Ala.  413. 
(2)  As  to  the  admissibility  of  the  evidence  tending  to  show 
that  the  lease  was  procured  by  false  representations,  see  10 
Searg.  &  Rawle,  290  ;  6  Ih.  471  ;  16  lb.  424 ;  1  II.  464  ;  6 
Wharton,  303 ;  Dixon  v.  Barclay,  22  Ala.  370.  (3)  "  The 
charges  given  by  the  court,  ex  rnero  motu,  and  the  charges 
given  at  request  of  plaintiff,  severally  call  for  a  reversal  of  the 
judgment.  They  are  severally  manifestly  erroneous.  And  so 
it  is  of  each  refusal  to  charge  as  asked  by  defendant" 

Tkoy  &,  Tompkins  and  Wilson  &  Wilson,  contra.  (1)  Both 
before  and  after  the  removal  of  the  disabilities  of  coverture 
under  the  statute,  husband  and  wife  can  execute  a  valid  lease 
of  lands  belonging  to  the  wife  as  her  statutory  separate  estate. 
Such  a  power  is  clearly  contemplated  by  section  2706  of  the 
Code  of  1876  ;  and  any  other  construction  would  make  the  law 
an  absurdity  ;  it  would  require  them  to  use  and  occupy  such 
property  themselves,  or  lose  the  use  of  it.  Again,  that  section 
gives  the  husband  the  rents  of  the  wife's  property,  thus  clearly 
contemplating  that  such  a  thing  as  rents  might  accrue  from 
such  property.  The  well  accepted  definition  of  rents  is  "  a 
yearly  profit  in  money,  provisions,  chattels,  or  labor,  issuing 
out  of  lands  and  tenements,  in  retribution  for  its  use."  Hence, 
rents  can  not  exist,  unless  there  is  a  lease,  express  or  implied, 
a  parting  with  the  use  of  the  lands. — 3  Kent's  Com.  460.  Sec- 
tion 2707  of  the  Code  gives  the  husband  and  wife  jointly,  and 
section  2731  gives  the  wife  alone,  power  to  sell  and  convey  her 
property,  the  latter  section  conferring  the  power  on  her  as  if  she 
was  a  feme  sole.  A  sale  may  be  defined  as  an  agreement  by 
which  one  person  parts  with  property,  or  with  an  interest  in 
property,  and  the  title  thereto,  and  receives  therefor  a  price  in 
money.  This  is  recognized  both  by  statute  and  authority. 
Code;  1876,  §  2121,  subd.  5  ;  Riddle  v.  Brown,  20  Ala.  412  ; 
Ricks  V.  Dilla/iunty,  8  Port.  140-1 ;  StocTcwell  v.  Hunter,  45 
Am.  Dec.  222.  A  parting  with  a  term  of  years  in  land  is  a 
sale  of  an  interest  in  such  land.  "  A  lease  is  properly  a  con- 
veyance of  any  lands  or  tenements,  made  for  life,  for  years,  or  at 
will ;"  and  it  may  be  made  by  any  person  seized  of  any  estate 
in  the  lands,  the  only  qualification  being,  that  the  term  can  not 
endure  longer  than  the  estate  of  the  lessor. — 2  Black.  Com. 
318  ;  4  Kent's  Com.  106  ;  1  Bright's  Hus.  &  Wife,  194  ;  2  Bou. 
Law  Die.  title,  "  Lease  ;"  Pickett  v.  Buchier,  45  Miss.  226  ; 
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Jones  V.  Marks,  47  Cal.  243.  Counsel  for  appellant  seem  to 
misconceive  the  opinion  of  this  court  on  the  power  of  a  mar- 
ried woman  who  has  been  relieved  of  the  disabilities  of  cover- 
ture. The  true  rule,  as  settled  by  these  decisions,  is  this :  She 
has  no  powers  except  such  as  are  given  by  statute,  namely,  to 
buy,  sell,  hold,  convey  and  mortgage  real  and  personal  proper- 
ty ;  but  in  the  exercise  of  these  powers,  she  may  do  any  thing 
that  a  feme  sole  could  do.  She  can  make  any  sale  or  convey- 
ance that  any  other  person  can  make,  though  she  may  not  be 
able  to  bind  herself  personally. — Holt  v.  Agnew,  67  Ala.  360 ; 
Winn  V.  Wailes  [not  reported].  (2)  There  was  no  error  in 
excluding  the  testimony  of  Warren  as  to  Wagner's  statements 
to  him  touching  the  legal  effect  and  operation  of  the  lease. 
Toimisend  v.  Cowles,  31  Ala.  437  ;  s.  c.  37  Ala.  77 ;  Kerr  on 
Fraud  &  Mis.  90  ;  2  Chitty  on  Con.  1041  ;  Starr  v.  Bennett,  5 
Hill,  303  ;  Flatt  v.  Scott,  6  Black.  389  ;  Russell  v.  Branham, 
8  rb.  277 ;  9  Ind.  488  ;  33  111.  238  ;  2  Dev.  Eq.  393  ;  16  Ala. 
789  ;  3  Stew.  451.  (3)  The  leased  property  consisted  of  the 
limekiln,  various  other  houses,  and  about  forty  acres  of  land, 
besides  personal  property.  The  destruction  of  the  limekiln 
before  the  lease  expired  had  no  effect  upon  defendant's  liability 
for  the  rent  accruing  thereafter. —  Chamberlain  v.  Godfrey,  50 
Ala.  530 ;  McClellan  v.  Cook,  Minor,  257  ;  Zinn  v.  Ross,  36 
Am.  Dec.  95;  Hallett  v.  Wylie,  3  Am.  Dec.  457;  Gates  v. 
Oreen,  27  lb.  68.  (4)  There  was  no  evidence  whatever  of  an 
eviction  by  Mrs.  Wagner.  Even  if  her  husband  liad  placed  a 
woman  in  one  of  the  houses,  she  could  not  be  affected  there- 
by, as  there  was  no  evidence  that  she  had  been  infoi-med  of 
this,  or  that  she  had  ever  consented  to  it.  He  liad  no  power  to 
bind  her,  his  power  as  trustee  having  terminated  wiien  the  de- 
cree of  the  chancellor  was  rendered  in  1877  ;  and  the  jur}' 
would  have  no  right  to  infer  that  he  was  then  acting  as  her 
agent,  from  former  acts  of  agency.  This  was  done,  if  done  at 
all,  more  than  two  years  after  the  lease  was  executed  ;  and 
between  those  dates  tliere  is  no  proof  of  a  single  act  in  which 
Wagner  assumed  even  to  act  as  his  wife's  agent. — Holt  v.  Ag- 
nev),  supra ;  2  Oreenl.  on  Ev.  §  64;  Scarborough  v.  Rei/nolds, 
12  Ala.  252  ;  Brunson  v.  Brooks,  68  Ala.  248.  (5)  The  prin- 
ciple laid  down  in  Crommelin  v.  Thiess  &  Co.,  31  Ala.  421, 
that  any  act  of  the  landlord,  depriving  the  tenant  of  the  enjoy- 
ment of  the  rented  premises  to  the  full  extent  secured  by  the 
lease,  is  an  eviction,  and  would  authorize  the  tenant  to  aban- 
don the  premises,  and  thereby  exonerate  himself  froin  liability 
to  pay  rent,  but  if  he  fails  to  abandon,  or  does  any  act  inconsist- 
ent with  the  right  to  abandon,  he  thereby  waives  the  right,  is  the 
principle  asserted  by  the  charges  given  on  the  question  of  evic- 
tion, and  is  supported  by  all  tlie  authorities. — Chamberlain  v. 
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Godfrey^  supra.     Rice  v.  Dudley,  65  Ala.  70  ;  Bou.  Law  Die. 
title,  "  Eviction." 

BRICKELL,  C.  J. — A  married  woman,  having  a  statutory 
separate  estate,  is  relieved  of  the  disabilities  of  coverture  by 
decree  of  the  chancellor,  rendered  in  pursuance  of  the  statute 
(Code  of  1876,  §  2731).  Subsequently,  with  the  concurrence 
of  her  husband,  manifested  by  his  joining  in  the  execution  of 
the  lease,  she  leases  her  lands  for  a  term  of  years,  taking  notes 
payable  to  herself  alone,  for  the  installments  of  rent  as  they 
accrue  according  to  the  lease.  Two  questions  are  raised  upon 
this  state  of  facts :  First,  is  the  lease  valid ;  secondly,  can  the 
wife  in  her  own  name  maintain  an  action  at  law  for  the  re- 
covery of  the  rents  as  they  fall  due. 

The  effect  of  the  statute,  and  of  the  decree  of  the  chancellor 
rendered  in  conformity  to  it,  has  been  of  frequent  considera- 
tion in  this  court ;  and,  as  is  insisted  by  counsel  for  appel- 
lant, the  statute  has  been  regarded  as  enabling  the  wife,  as 
enlarging  her  capacity  to  contract,  and  her  capacity  to  sue  and 
be  sued  alone,  only  to  the  extent,  and  for  the  purposes  speciiied. 
It  has  not  been  construed  as  conferring  a  capacity  to  contract 
generally ;  nor  a  capacity  of  suit,  otherwise  than  as  it  may 
result  from  her  contracts  or  engagements,  entered  into  in  the 
exercise  of  the  right  with  which  she  is  invested. — Dreyfus  v. 
Wolfe,  65  Ala.  496  ;  Holt  v.  Agnew,  67  Ala.  360  ;  Ashford 
V.  Watkins,  70  Ala.  156.  The  right  or  power  with  which  she 
is  invested,  in  the  words  of  the  statute,  is,  "to  buy,  sell,  hold, 
convey  and  inortgage  real  and  personal  property,  and  to  sue 
and  be  sued  as  a  jeme  soleP  Though  the  right  or  power  to 
lease  lands  is  not  in  express  words  conferred,  a  construction  of 
the  words  sell  and  convey,  which  would  not  include  it,  would 
be  exceedingly  narrow  and  illiberal,  rendering  the  statute  an 
abridgment,  rather  than  an  enlargement  of  the  power  over 
her  lands,  which  the  wife,  in  conjunction  with  her  husband, 
could  exercise,  either  at  the  common  law,  or  under  the  pre- 
existing statutes,  M'hich  disable  the  husband  from  taking  title 
to  her  property  of  any  kind,  and  confer  upon  her  capacity  to 
hold  it  as  if  she  were  -a  feme  sole. 

The  common  law,  upon  marriage,  "  without  the  birth  of 
issue,  casts  upon  the  husband  an  estate  in  all  the  wife's  real 
property  in  possession,  whether  of  inheritance  or  of  freehold 
for  life,  during  the  joint  lives  of  himself  and  wife." — 1  Bish. 
Mar.  Women,  §  529.  The  death  of  the  wife,  or  the  death  of 
the  husband  terminated  the  estate.  If  there  was  issue  born 
alive  of  the  marriage,  capable  of  inheriting  the  estate,  the 
estate  of  the  husband  endured  for  his  own  life.  Without  the 
concurrence  of  the  wife,  the  husband  could  bargain,  sell  and 
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convey  his  estate  in  her  lands  ;  and  the  larger  power  included 
the  less  of  leasing  them,  reserving  the  rents  to  himself  alone. 
The  term  created  by  the  lease  conld  endure  only  during  the 
continuance  of  his  estate ;  for  the  principle  of  the  common 
law  was  inflexible,  "that  no  man  could  grant  a  lease  to  continue 
beyond  the  period  at  which  his  own  estate  was  to  determine." 
4  Kent,  116.  The  wife  was  incapable  of  leasing  her  lands, 
and  her  lease,  like  her  conveyance  in  fee,  was  voicl^  not  voida- 
ble, as  was  the  lease  of  an  infant ;  void,  not  only  because  the 
present  interest  was  in  the  husband,  but  because  coverture  dis- 
abled her  from  binding  her  estate,  or  binding  herself  personally. 
In  the  absence  of  statutes  authorizing  a  lease  of  the  lands  of 
the  wife  by  husband  and  wife  jointly,  they  could  join  in  a 
lease,  and,  during  the  continuance  of  the  estate  of  the  husband, 
it  was  valid  and  operative.  Upon  the  expiration  of  his  estate, 
the  lease  was  voidable,  not  void  i  the  wife  surviving,  or,  in  the 
event  of  her  death  her  heirs,  had  the  election  to  affirm  or  dis- 
affirm it ;  an  acceptance  of  rent  was  an  affirmance. — 1  Bish. 
Mar.  Women,  §§  538-45.  Statutes,  expressed  in  general 
terms,  empowering  husband  and  wife  to  convey  her  lands,  in- 
cluded the  power  of  leasing  them  ;  and  a  lease,  executed  in  the 
mode  prescribed  by  the  statutes,  was  binding  upon  the  wife,  or 
her  heirs,  after  the  death  of  the  husband  and  the  expiration  of 
his  estate. — 1  Bish.  Mar.  Women,  §  549  ;  JacTi^on  v.  Holloway^ 
7  Johns.  81 ;  George  v.  Goldshy,  23  Ala.  326.  In  Jackson  v. 
HoUoway,  supra,  said  Thompson,  J.:  "The  wife  may,  during 
coverture,  part  with  the  whole,  or  any  portion  of  her  interest 
in  real  estate,  if  the  deed  be  acknowledged  in  the  mode  pre- 
scribed by  the  statute,  concerning  the  proof  of  deeds.  The 
words  of  the  act  are  general,  extending  to  any  estate  of  the 
feme  covert^ 

The  statute  creating  and  defining  the  separate  estates  of  mar- 
ried women,  and  the  provisions  of  the  Constitution  preserve  to 
the  wife  the  capacity  of  taking  and  of  holding  property,  not- 
withstanding coverture,  and  operate  to  deprive  the  husband 
of  the  right  he  had  by  the  common  law  of  taking  and  of  hold- 
ing property  owned  by  her  at  the  time  of  marriage,  or  to  which 
she  subsequently  became  entitled.  In  very  general  terms,  it  is 
declared  :  "  The  property  of  the  wife,  or  any  part  thereof,  may 
be  sold  by  the  husband  and  wife,  and  conveyed  by  them  jointly, 
by  instrument  of  writing,  attested  by  two  witnesses."  The 
acknowledgment  of  the  conveyance  before  an  officer  author- 
ized to  take  acknowledgments  of  conveyances,  is  the  equivalent 
of  an  attestation  by  two  witnesses. — Code  of  1876,  §§  2707-08. 
The  statute  has  not  been  construed  as  empowering  husband  and 
wife  to  mortgage  the  estate  of  the  wife ;  for  a  power  simply  to 
sell  and  convey,  does  not  include  a  power  to  mortgage,  unless 
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there  is  "something  added  over  and  above,  showing  that  the 
power  of  sale  is  not  to  be  taken  in  its  primary  sense,  but  means 
a  power  to  mortgage." — Bloomer  v.  Waldron^  3  Hill,  361.  It 
is  not  an  absolute,  unconditional  sale,  a  sale  outright,  which  is 
authorized  ;  a  conditional  sale  is  equally  within  the  meaning  of 
the  statute. — Peeples  v.  Stolla,  57  Ala.  53.  A  lease  is  a  sale 
and  conveyance  of  a  partial,  qualified,  limited  interest  in  lands. 
It  is  defined  as  "  a  species  of  conveyance  for  life,  for  years,  or 
at  the  will  of  one  of  the  parties,  usually  containing  a  reserva- 
tion of  rent  to  the  lessor." — Taylor's  Land,  and  Ten.  314.  There 
can  be  no  good  reason  assigned  for  compelling  husband  and 
wiie  to  a  sale,  absolute  or  conditional,  of  the  entire  estate  or 
interest,  when  a  lease  for  a  term,  conveying  a  limited  interest, 
the  reversion  remaining  in  the  wife,  would  be  more  beneficial 
to  them.  The  lease  for  a  term  that  may  possibly  endure 
beyond  the  life  of  husband  and  wife,  may  be  necessary  to  pre- 
serve the  estate  from  waste,  or  to  make  it  a  source  of  in- 
come. The  estate,  as  is  the  fact  in  reference  to  the  premises, 
the  subject  of  present  lease^  may  be  fitted  and  adapted  to  uses 
requiring  an  outlay  of  capital,  or  skill  and  experience  to 
manage  and  operate  them  profitably.  Neither  husband  nor 
wife  may  have  the  skill  and  experience,  or  they  may  not  have 
the  capital,  or,  if  they  have  it,  may  be  unwilling  to  appropriate 
it  to  these  uses.  The  interests  of  the  wife,  the  preservation  of 
her  real  estate,  will  often  be  best  promoted  by  leasing  it, 
rather  than  by  sale,  converting  it  into  some  other  species  of 
property.  All  principles  of  just  construction  require  that  the 
general  words  of  the  statute,  authorizing  a  sale  and  convey- 
ance of  the  wife's  statutory  estate,  should  be  interpreted  as 
comprehending  a  lease,  which  is  a  sale  and  conveyance  of  a 
qualified,  partial  interest,  in  contradistinction  of  a  sale  and 
conveyance  of  the  entire  estate. 

Construing  the  statute  investing  a  married  w^oman  relieved 
of  the  disabilities  of  coverture  with  the  right  to  buy,  sell,  hold, 
convey  and  mortgage  real  and  personal  property,  as  similar 
statues  are  construed,  we  must  hold,  that  she  has  capacity,  in 
conjunction  with  her  husband,  to  make  a  valid  lease  of  her 
lands  for  a  term  of  years.  If  the  statute  were  not  so  construed, 
though  its  plain  purpose  is  to  enable  the  wife  to  enlarge  her 
capacity  of  contracting,  and  of  conveying  her  property,  it 
would  operate  an  abridgment  of  a  power  she  could  have  exer- 
cised at  common  law  and  under  pre-existing  statutes.  The  ca- 
pacity of  the  wife  to  sue  and  be  sued  alone  is  co-extensive  with 
her  capacity  to  contract  or  convey,  as  it  is  defined  by  the  stat- 
ute. Having  authority  to  make  the  lease  in  conjunction  with 
her  husband,  the  rents  could  properly  be  reserved  to  her  alone, 
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and  for  them  she  maj  sue  alone,  not  joining  her  husband. 
The  demurrer  to  the  first  plea  was  properly  sustained. 

It  has  repeatedly  been  decided  that  when  a  party  offers  evi- 
dence as  a  whole,  parts  of  which  are  admissible,  and  parts  in- 
admissible, the  court  may,  without  eri-or,  overrule  the  entire 
proposition.  The  duty  of  separating  and  distinguishing  the 
admissible  from  the  inadmissible  parts  can  not  be  cast  upon  the 
court  without  its  consent. — 1  Brick.  Dig.  887,  §  1202.  There  is 
much  of  the  evidence  of  the  witness  Holt,  proposed  to  be  in- 
troduced, which  consists  of  conversations  between  himself  and 
the  defendant,  not  parts  of  the  res  gesUe,  and  had  in  the  ab- 
sence, and  without  the  knowledge  of  the  plaintiff.  These  con- 
versations were  plainly  inadmissible  ;  if  it  be,  that  there  are 
other  parts  which  are  admissible,  they  were  not  pointed  out  in 
the  circuit  court,  and  an  offer  made  to  introduce  them  sepa- 
rately. 

The  representation  of  the  husband,  pending  the  negotiations 
for  the  lease,  and  prior  to  its  execution,  seems  to  have  been  lim- 
ited to  the  legal  effect  and  operation  of  a  particular  clause  or 
covenant,  and  not  to  the  lease  taken  in  its  entirety.  The  clause 
or  covenant  to  which  the  representation  related,  was  that  by 
which  the  lessee  stipulates  that  he  would  "deliver  up  the  said 
leased  premises,  with  all  the  machinery  and  other  things  men- 
tioned in  the  schedule  hereunto  attached,  to  the  said  Mary  B. 
Wagner,  her  heirs  or  assigns,  and  quietly,  at  the  expiration  of 
the  said  term  of  three  years,  in  as  good  order  and  condition  as 
the  same  now  are,  reasonable  use  and  wear  and  tear  excepted." 
The  representation  was,  that  this  clause  or  covenant  did  not 
impose  a  liability  upon  the  lessee  to  repair  or  to  restore,  if  there 
was  by  fire,  or  other  unavoidable  accident,  a  destruction  of  the 
premises,  or  a  material  part  thereof,  during  the  term.  If  the 
representation  was  (as  we  are  now  bound  to  regard  it)  confined 
to  the  legal  effect  of  this  particular  clause,  and  was  without 
reference  to  the  lease  in  its  entirety,  it  was  not  untrue.  In  all 
leases  it  is  implied,  if  it  be  not  expressed,  that  the  lessee  will  pay 
the  rent  as  it  accrues,  will  make  tenantable  repairs,  will  avoid 
the  exposure  of  the  premises  to  ruin  or  destruction  by  acts  of 
omission  or  commission,  and,  on  the  expiration  of  the  term, 
will  quietly  surrender  possession.  In  the  absence  of  an  express 
C(yve7iant,  he  is  not  amenable  because  of  the  deterioration  of 
the  premises  from  the  ordinary'  loear  and  tear  incident  to  their 
reasonable  i^se;  nor,  if  by  unavoidable  accident,  or  by  the  act 
of  God,  or  by  the  act  of  a  public  enemy,  there  is  injury  to,  or 
a  destruction  of  the  premises,  is  he  bound  to  repair  or  restore. 
Taylor's  Land.  &  Ten.  §  343 ;  Nave  v.  Berry,  22  Ala.  382 ;  U. 
S.  V.  Bostvnck,  94  U.  S.  53  ;  Warner  v.  llHchim,  5  Barb.  ^^^. 
A  covenant  on  tlie  jiart  of  the  lessee,  like  ihat  we  are  now  con- 
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sidering,  that,  upon  the  expiratipn  of  the  term,  he  will  return 
or  surrender  possession  of  the  premises  in  the  same  condition 
they  were  when  he  entered  into  possession,  the  usual  or  natural 
wear  and  tear  excepted,  is  not  a  covenant  to  repair  or  rebuild  ; 
it  is  but  the  expression  of  the  implied  i:»bligation  or  duty  rest- 
ins:  upon  him. — Authorities  supra  ^  Maggort  v.  Hansbarger^ 
8  Leigh,  532 ;  Iloxmth  v.  Anderson,  25  Texas,  557.  In  this 
view,  there  was  no  tnisrepresentation,  and  the  evidence  was 
irrelevant.  It  is  the  settled  practice  to  entertain  a  motion  for 
the  exclusion  of  evidence,  which  is  not  merely  secondary,  but 
in  itself  illegal,  or  irrelevant,  at  any  stage  of  the  cause  before 
the  retirement  of  the  jury.— 1  Brick.  Dig.  p.  887,  §§  1190,  1197. 
Whether  the  lease  talken  in  its  entirety  contains  any  covenant 
binding  the  lessee  to  rebuild  or  restore,  if  there  was  injury  to, 
or  destruction  of  the  premises,  without  fault  or  neglect  on  his 
part,  is  not  a  question  now  presented.  If  such  obligation  is 
imposed,  and,  as  is  most  probable,  the  representation  of  the 
husband  had  reference  to  the  lease  in  its  entirety,  whether  it 
was  the  expression  of  an  opinion  upon  matter  of  law,  as  distin- 
guished from  the  representation  of  matter  of  fact ;  and  if  it  be 
the  representation  of  matter  of  law,  whether  it  was  not  fraudu- 
lent, as  proceeding  from  a  party  having  superior  means  of  in- 
formation, professing  a  superior  knowledge  of  the  law,  upon 
which  the  lessee  relied,  in  ignorance  and  in  confidence,  trusting 
to  the  truthfulness  of  the  husband,  and  thereby  enabling  the 
lessor  to  gain  an  unconscionable  advantage,  are  not  inquiries 
now  involved.  Nor  do  we  see  that  they  can  arise  in  this  cause, 
or  unless  there  should  be  an  eifort  to  enforce  the  clause  or  cov- 
enant of  the  lease,  which  imposes  the  obligation.  There  is  no 
possible  aspect  of  the  case  in  which  the  evidence  was  not  irrele- 
vant, and  it  was  properly  excluded. 

A  lessee  of  premises  destroyed  during  the  term  by  unavoida- 
ble accident  is  not  excused  from  the  performance  of  an  express 
provision  or  covenant  to  pay  rent  for  the  term,  unless  he  has 
protected  himself  by  an  express  stipulation  for  the  cessation  of 
rent  in  that  event,  or  the  landlord  has  covenanted  to  repair  or 
rebuild.— 3  Kent,  603  ;  Taylor's  Land.  &  Ten.  §§  372-75,  377  ; 
Chamberlain  V.  Godfrey,  50  Ala.  530.  A  limitation,  or  rather 
an  exception  to  the  general  rule,  which  seems  to  obtain,  and 
has  been  specially  applied  to  leases  of  apartments  in  a  tenement, 
or  to  leases  of  tenements  for  particular  uses,  is,  that  the  de- 
struction must  not  be  of  the  entire  subject-matter  of  the  lease ; 
there  must  be  remaining  something  capable  of  holding  and  en- 
joyment by  the  lessee.  The  value  of  the  premises  may  be 
diminished ;  they  may  be  rendered  incapable  of  yielding  the 
benefit  it  was  expected  to  realize  from  their  use  and  occupation. 
So  long  as  the  thing  is  capable  of  holding  under  the  lease,  the 
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obligation  and  duty  of  paying  the  rent  continue. —  Charriber- 
lain  V.  Godfrey,  supra',  McMillan  v.  Solomon,  42  Ala.  356. 
Whether  this  limitation  or  exception  to  the  general  rule,  hold- 
ing a  lessee  to  liability  upon  his  express  and  unconditional 
promise  or  covenant  to  pay  rent,  is  not,  as  it  has  been  usually 
applied,  confined  to  a  lease  of  tenements  for  particular  pur- 
poses, or  to  the  apartments  of  a  tenement,  and  can  not  be  extend- 
ed to  a  lease  of  lands  and  tenements,  is  not  now  of  importance. 
This  lease  is  of  lands  and  tenements,  accompanied  with  the 
right  of  quarrying  stone  upon  the  lands  during  the  term.  The 
only  injury  or  destruction  upon  the  premises  was  of  the  lime- 
kiln, the  use  of  which,  it  may  be,  was  the  principal  considera- 
tion moving  the  lessee  to  enter  into  the  lease,  and  it  was  proba- 
bly the  thing  from  which  it  was  expected  the  principal  profit 
would  issue.  The  lands  and  the  tenements  remain,  capable  of 
use  and  enjoyment,  and  the  right  of  quarrying  stone  continues. 
It  would  be  a  latitudinous  construction  of  the  exception,  not 
warranted  by  authority,  that  would  draw  this  case  within  its 
influence.  There  is  no  error  in  the  several  rulings  of  the  cir- 
cuit court  upon  this  point. 

The  eviction  of  a  tenant  consists  in  the  disturbance  of  his 
possession,  his  expulsion  or  amotion  depriving  him  of  the  en- 
joyment of  the  premises  demised,  or  any  portion  thereof,  by 
title  paramount,  or  by  the  entry  and  act  of  the  landlord.  The 
eviction  may  operate  a  bar,  partially  or  wholly,  to  the  right  to 
demand  rent  falling  due  in  the  future. — Taylor's  Land.  &  Ten* 
§§  378-88.  If  it  be  from  a  part  only  of  the  premises,  by  title 
paramount,  the  rent  is  discharged  partially,  in  proportion  to  the 
value  of  the  premises  of  which  the  tenant  is  dispossessed.  But 
if  the  eviction  is  the  act  of  the  landlord,  the  entire  rent  is  sus- 
pended during  its  continuance,  for  the  reason  that  a  man  can 
not  apportion  his  own  wrong,  and  the  landlord  shall  not  so 
apportion  his  tortious  act  and  entry,  as  to  compel  the  tenant  to 
pay  rent  for  the  part  of  the  premises  upon  which  he  does  not 
enter. — Roycev.  Guggenheim,  106  Mass.  201  (8  Am.  Eep.  322); 
DeWitt  V.  Pierson,  112  Mass.  8  (17  Am.  Rep.  58,  note); 
Crommelin  v.  Thiess,  31  'Ala.  412  ;  Chamberlain  v.  Godfrey,  50 
Ala.  530.  A  mere  trespass  by  the  landlord  upon  the  premises, 
not  intended  by  him  as  a  permanent  amotion  or  expul- 
sion of  the  tenant,  or  to  deprive  him  of  the  possession 
and  enjoyment  of  the  premises,  may  entitle  the  tenant  to 
recover  damages,  but  it  will  not  amount  to  an  eviction. 
Taylor's  Land.  '&  Ten.  §  380  ;  Lounshery  v.  Snyder,  31  N.  Y. 
514  ;  Edgerton  v.  Page,  20  N.  Y.  281 ;  Lynch  v.  Bald-win,  69 
111.  210.  If  the  damages  are  capable  of  legal  measurement  by 
a  pecuniary  standard,  as  if  they  consist  only  of  the  value  of 
use  and  occupation  during  the  continuance  of   the  trespass, 
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they  would  form  proper  matter  of  set-off  to  an  action  by  the 
landlord  for  the  recovery  of  rent. —  Cage  v.  Phillips,  38 
Ala.  382 ;  Holley  v.  Yoimge,  27  Ala.  203 ;  Kannady  v.  Lam- 
bert, 37  Ala.  57.  Or  if  the  damages  are  unliquidated,  and  not 
capable  of  legal  measurement  by  a  pecuniary  standard,  they 
will  form  matter  for  recoupment  in  an  action  by  the  landlord 
for  the  recovery  of  rent. — Lynch  v.  Baldwin  supra  /  Matter- 
man  V.  Pie7xe,  3  Hill,  171.  The  eviction,  or  the  trespass,  may 
be  the  act  of  the  landlord  in  person,  or  it  may  be  the  act  of  a 
servant  or  agent,  for  which  he  is  answerable  upon  the  general 
doctrine  holding  a  principal  liable  for  the  misfeasances  or  torts 
of  a  servant  or  agent. — Story  on  Agency,  §  452.  Direct  or  posi- 
tive evidence  that  the  wrongful  act,  whether  it  be  of  eviction 
or  of  trespass,  was  done  under  the  authority,  or  by  the  consent 
of  the  landlord,  is  not  necessary.  Such  evidence  is  not  often 
attainable,  and  the  fact,  like  any  other  controverted  fact,  is 
capable  of  proof  by  circumstances.  The  nature  and  character 
of  the  act,  taken  in  connection  with  the  relation  of  the  land- 
lord to  the  actor ;  his  employment  or  agency  in  the  business  of 
the  landlord  ;  and  the  acquiesence  of  the  latter  in  former  acts, 
accompanied  by  circumstances  indicative  of  his  knowledge  that 
the  act  was  done,  or  continued,  and  the  absence  of  objection 
upon  his  part,  are  facts  which  must  be  considered  by  the  jury, 
whose  business  it  is  to  determine  the  inquiry,  whether  he 
authorized  or  assented  to  the  act  complained  of  as  wrongful. 
Mc Clung  V.  Spotswood,  19  Ala.  165  ;  ICrehs  v.  C  Grady,  23 
Ala.  726  ;  Gimon  v.  Terrell,  38  Ala.  208.  When  the  landlord 
enters  and  dispossesses  the  tenant  of  a  part  of  the  premises,  a 
discharge  of  the  entire  rent  will  not  result,  unless  it  be  shown 
that  the  tenant  surrendered  or  abandoned  possession  entirely. 
Nothing  less  than  an  entire  abandonment  or  surrender  will 
operate  a  dissolution  of  the  tenancy,  and  a  suspension  or  dis- 
charge of  the  whole  rent.  The  rent  is  discharged  only  pro 
tanto,  to  the  extent  of  the  value  of  the  use  and  occupation  of 
the  part  of  the  premises  *of  which  the  tenant  is  dispossessed, 
if  he  remains  in  undisturbed  possession  of  the  residue. —  Croin- 
melin  v.  Thiess,  31  Ala.  412  ;  Chamberlain  v.  Godfrey,  50 
Ala.  530  ;  Willard  v.  Tillman,  19  Wend.  358. 

The  fifth  instruction  to  the  jury,  given  at  the  request  of  the 
plaintiff,  in  view  of  the  rules  we  have  stated,  is  misleading  in 
its  tendency,  if  not  in  all  respects  erroneous.  It  must  be  ad- 
mitted, as  is  affirmed  in  the  instruction,  that  the  burden  of 
proving  an  eviction  rested  upon  the  tenant.  It  is  affirmative 
matter  of  defense,  the  onus  of  proving  which  rests  upon  the 
party  pleading  or  relying  upon  it,  in  discharge  of  a  legal  obli- 
gation. When  the  law  casts  upon  a  party  the  burden  of  prov- 
ing a  fact,  for  all  the  purposes  of  a  particular  case,  the  fact  can 
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not  be  supposed  to  exist,  if  the  evidence  of  its  existence  does 
not  satisfy  the  minds  of  the  jnry.  This  is  not  the  only  propo- 
sition the  instruction  embodies  and  affirms ;  it  proceeds  to  de- 
clare that  the  jury  must  be  satisfied  "that  Mrs.  Wagner,  the 
plaintiff  in  this  cause,  did  actually  evict  Warren  from  the 
premises,  by  taking  possession  thereof,  and  denying  or  refus- 
ing Warren  the  right  to  use  or  occupy  the  said  premises  under 
the  lease."  Instructions  giv'en  or  refused  must  be  taken  and 
<;onstrued  in  connection  with  the  evidence,  for  it  is  to  the  evi- 
dence the  jury  are  expected  to,  and  will  apply  them.  The 
eviction,  or  trespass,  whichever  it  may  be  ascertained  is  its 
true  character,  the  evidence  tends  to  prove,  was  not  the  per- 
sonal act  of  Mrs.  Warren,  but  of  her  husband,  and  her  responsi- 
bility for  it  is  to  be  traced  to  the  fact  (if  the  fact  be  shown) 
that  she  authorized  or  assented  to  it.  The  only  interepretation 
of  the  instruction,  in  view  of  the  evidence,  is  that  her  personal 
act  only,  not  the  act  of  another,  authorized  or  assented  to  by 
her,  will  amount  to  an  eviction.  An  eviction  is  not  necessarily 
an  actual,  forcible  taking  possession  of  the  demised  premises, 
or  any  part  thereof,  nor  does  it  necessarily  consist  in  the  expul- 
sion of  the  tenant ;  nor  need  it  be  attended  with  a  denial  or 
refusal  to  permit  the  tenant  longer  to  occupy  under  the  lease. 
Lounsbery  v.  Snyder,  31  N.  Y.  514 ;  Edgerton  v.  Page^  20 
N.  Y.  281 ;  Taylor's  Land.  &  Ten.  §  381.  The  duty  and  obli- 
gation of  the  tenant  to  pay  rent  result  from  his  beneficial  en- 
joyment of  the  premises,  unmolested  by  the  landlord.  There 
is  molestation,  relieving  him  from  the  duty  and  obligation, 
whenever  the  landlord,  personally,  or  through  the  act  of 
another,  howev^er  quietly,  enters  upon,  and  possesses  himself 
of  the  premises,  or  any  part  thereof.  The  possession  itself, 
taken  and  continued,  though  it  may  be  in  the  absence,  and 
without  the  knowledge  of  the  tenant,  is  inconsistent  with  his 
possession  and  beneficial  enjoyment,  which  the  landlord  is 
bound  not  only  to  abstain  from  molesting,  but  to  maintain. 
There  is  no  duty  resting  upon  the  tenant  to  demand  of  the 
landlord  restoration,  and,  of  consequence,  there  can  be  no  ne- 
cessity for  a  refusal  to  restore,  as  an  element  of  eviction.  Yet, 
such  is  the  irresistible  inference  from  the  instruction.  If  the 
landlord,  by  himself,  or  by  the  entry  of  another,  which  he 
authorized,  or  to  which  he  assents,  enters  upon,  and  takes  pos- 
session of  a  material  portion  of  the  premises,  the  entry  and 
possession,  at  the  election  of  the  tenant,  is  an  eviction  from  the 
whole,  authorizing  an  abandonment  of  the  lease,  and  absolving 
the  tenant  from  the  payment  of  rent  falling  due  in  the  fu- 
ture. But  if  the  tenant  elects,  he  may  remain  in  possession  of 
tlie  residue  of  the  premises,  and  if  he  makes  the  election,  the 
tenancy  is  dissolved  only  partially,  and  the  discharge  of  rent 
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is  only  partial.  The  entry  and  possession  of  the  landlord,  or 
of  another  by  his  authority,  or  with  his  assent,  though  there  is 
no  actual,  or  forcible,  or  physical  expulsion  of  the  tenant,  is  of 
itself  an  eviction.  AVhile  the  tendency  of  the  instruction  is- 
misleading,  we  do  not  say  that,  of  itself,  it  should  operate  a  re- 
versal of  the  judgment ;  perhaps,  the  defendant  ought  to  have 
asked  an  explanatory  charge,  obviating  the  misleading  ten- 
dency. 

The  seventh  and  eighth  instructions,  requested  by  the  de- 
fendant and  refused  by  the  circuit  court,  affirm  only  the  prop- 
ositions which  we  have  heretofore  stated,  that  the  agency  of 
the  husband,  or  the  assent  of  the  wife  to  his  act  may  be  proved  by 
circumstances,  and  that  it  may  be  inferred  from  his  employment 
in  the  transaction  of  her  business,  and  her  acquiescence  in  his 
foriner  acts  in  reference  to  the  leasing  of  the  premises,  their 
relationship,  and  the  nature  and  character  of  the  act  imputed 
to  him.  The  inference,  or  implication  is  of  fact,  to  be  drawn 
by  the  jury  ;  it  is  not  an  inference  or  implication  of  law.  It  is 
the  province  of  the  jury  to  determine  whether  the  facts  show 
the  agency  or  authority  of  the  husband,  or  the  assent 
of  the  wife  to  his  act.  The  facts  and  circumstances  are 
competent  evidence  for  their  consideration  in  determining 
the  existence  of  either  or  both  facts ;  whether  it  be  sufficient 
rests  in  their  judgment.  The  errois  to  which  we  have  adverted 
compel  a  reversal  of  the  judgment. 

Reversed  and  remanded. 


Blake  v-.  Harlan. 

Motion  to  Establish  Bill  of  Exceptions. 

1.  Probate  court ;  term  of. — While  a  term  of  the  probate  court  may  be 
kept  open  from  day  to  day,  even  after  the  active  business  of  the  term 
has  been  disposed  of,  for  the  purpose  of  signing  a  bill  of  exceptions,  the 
power  of  the  court  to  keep  the  term  open  can  not,  in  the  nature  of  things, 
extend  beyond  the  next  regular  term. 

2.  Motion  to  establish  bill  of  exceptions  ;  when  refused. — Where  a  bill 
of  exceptions  in  a  contested  will  case  in  the  probate  court,  as  prepared 
and  presented  to  the  presiding  judge  in  term  time,  was  faulty  and  inac- 
curate, not  truly  stating  the  point,  charge,  or  decision,  wherein  the  court 
was  supposed  to  have  erred,  with  such  a  statement  of  the  facts  as  was 
necessary  to  make  it  intelligible,  and  its  errors  were  not  corrected  until 
after  the  expiration  of  the  term  of  the  court  at  which  the  trial  was  had, — 
hi'ld,  on  motion  in  this  court  to  establish  the  bill,  there  being  no  consent 
or  agreement  of  counsel  in  writing,  that  it  should  be  signed  in  vacation. 
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that  the   moveants  failed  to  make  a  case  which  authorized  this  court  to 
establish  the  bill. 

Appeal  from  Cleburne  Probate  Court. 
Tried  before  Hon.  Thomas  J.  Burton. 

This  was  a  motion  in  this  court  by  the  appellant  to  establish 
a  Inll  of  exceptions.     The  facts  are  stated  in  the  opinion. 

STONE,  J. — This  was  a  contested  will  case,  tried  before  a 
jury  in  the  probate  court.  The  trial  was  commenced  on  Thurs- 
day, the  6th  day  of  January,  1881,  and  continued  until  the 
next  Thursday,  the  IHth.  This  necessarily  included  a  regular 
term  of  the  probate  court,  which  is  required  to  be  held  on  the 
second  Monday  in  each  month.  The  second  Monday  was  10th 
January,  1881,  The  next  regular  term  of  the  probate  court 
was  the  second  Monday  in  February,  which,  in  that  year,  fejl 
on  the  14th  day  of  the"  month.— Code  of  1876,  §  701.' 

We  will  not  deny  the  right  of  the  probate  judge  to  keep  the 
court  open  from  day  to  day,  even  after  the  active  business  of 
the  term  is  disposed  of.  This  might  frequently  become  neces- 
sary, and,  notably,  when  a  lengtiiy  bill  of  exceptions  is  to  be 
prepared.  These,  to  be  available,  must  be  prepared  and  signed 
in  term  time,  "  unless  by  consent  or  agreement  of  counsel  in 
writing,"  further  time  is  allowed. — Code  of  1876,  §  3113  ; 
Ex  parte  Mayfield,  63  Ala.  203.  But  the  power  of  the  court 
to  keep  one  term  open  can  not,  in  the  nature  of  things,  extend 
beyond  the  next  regular  term.  So,  in  this  case,  the  January 
term  must  needs  have  closed  before  February  14th.  To  hold 
otherwise,  would  be  to  hold  that  two  terras  of  one  and  the  same 
court  could  be  in  session  at  one  and  the  same  time. 

There  was  no  consent  or  agreement  of  counsel,  in  writing, 
entered  into  in  this  case,  and  the  bill  of  exceptions  tendered  for 
signature,  allowing  the  longest  possible  time  the  court  could 
have  been  kept  open,  did  not  truly  state  the  point,  charge, 
opinion,  or  decision,  wherein  the  court  wa?  supposed  to  have 
erred,  with  such  statement  of  the  facts  as  was  necessary  to  make 
it  intelligible.  So  far  from  this  being  the  case,  the  bill  tendered 
is  shown  to  have  been  faulty  and  inaccurate.  Not  until  several 
days  after  February  14th,  was  it  so  corrected,  that  it  truly 
presented  the  points  sought  to  be  reviewed.  In  this,  we  are 
borne  out  by  all  the  testimony.  The  moveants  have  failed  to 
make  a  case,  which  will  authorize  us  to  establish  the  bill  of  ex- 
ceptions.— Ex  parte  Mayfield^  63  Ala.  203  ;  Posey  v.  Beale, 
69  Ala.  32  ;  Garlvngton  v.  Jones,  37  Ala.  240. 

Motion  denied. 
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Ward,  Adm'r,  v.  Patton. 

Bill  in  Equity  hy  Judgnnent    Creditor  for  Redemption  of 
Lands. 

1.  Amendment  of  hill  in  equity;  office  of. — The  office  of  an  amended 
bill,  when  it  is  not  employed  under  the  statute  for  the  purpose  of  intro- 
ducing supplemental  matter,  facts  occurring  after  the  filing  of  the  origi- 
nal bill,  is  the  curing  of  defects  in  the  original  bill,  and  not  the  introduc- 
tion of  new  matter,  varying  substantially  the  relief  prayed,  or  the  right 
in  which  it  is  claimed. 

2.  Bill  in  double  aspect ;  relief  in  either  aspect  must  he  the  same. — While 
a  bill  in  equity  may  be  framed  originally  in  a  double  aspect,  or  in  the  al- 
ternative, or,  if  not  so  framed  originally,  may,  by  amendment,  be  con- 
verted into  a  bill  of  that  character,  this  does  not  authorize  the  introduc- 
tion into  the  bill  as  originally  filed,  or  as  amended,  several  inconsistent 
claims  to  relief,  founded  on  different  states  of  fact,  either  of  which,  if 
true,  would  entitle  the  complainant  to  relief  of  a  wholly  different  char- 
acter ;  but  each  alternative  must  be  the  foundation  for  like  relief,  or  for 
relief  of  the  same  character. 

3.  When  amendment  a  departure  from  original  bill. — A  bill  having  been 
filed  by  a  judgment  creditor  of  F.  against  P.  and  others,  to  redeem  lands 
which  had  been  purchased  by  P.  at  sheriff's  sale,  and  afterwards  re- 
deemed from  him  by  another  judgment  creditor  of  F.,  it  was,  by  amend- 
ments, converted  into  a  bill  for  the  enforcement  of  a  trust  concerning  the 
lands,  alleged  to  have  arisen  from  an  agreement  into  which  the  com- 
plainant, P.  and  the  other  judgment  creditor  of  F.  had  entered  ;  and  af- 
terwards, by  another  amendment,  all  the  parties  were  stricken  out  ex- 
cept P.,  and  the  bill  reduced  to  a  demand  for  the  recovery  of  damages 
from  P.,  because,  by  an  alienation  to  a  stranger  pending  the  suit,  he  had 
incapacitated  himself  from  executing  the  trust,  or  performing  the  agree- 
ment. Held,  that  the  amendments  departed  entirely  from  the  case  made 
by  the  original  bill,  and  that  there  was  no  error  in  the  decree  of  the 
chancerj'  court  sustaining  a  demurrer  thereto. 

Appeal  from  Madison  Chancery  Court. 

Heard  before  Hon  N.  S.  Graham. 

The  facts  are  sufficiently  stated  in  the  opinion. 

WArrs  &  Sons,  D.  P.  Lewis  and  Cabaniss  &  Ward,  for 
appellant. 

Humes,  Gordon  &  Siieffey,  contra. 

BEICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 
pellant as  a  judgment  creditor  of  Robert  Fearn,  to  be  let  in  to 
redeem,  under  the  statute,  certain  lands  the  appellee  had  pur- 
chased at  sheriff's  sale,  and  which  were  subsequently  redeemed 
from  him  by  George  P.  Beirne,  as  administrator  of  Charles 
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H.  Patton,  another  judgment  creditor  of  Fearn,  Subsequent 
amendments  converted  the  bill  into  a  bill  for  the  enforcement 
of  a  trust  concerning  the  lands,  supposed  to  arise  from  an 
agreemant  into  which  the  appellant,  the  appellee  and  Beirne 
had  entered.  The  last  amendment,  to  which  a  demurrci-  was 
sustained,  all  other  parties  defendant  having  been  stricken  out, 
reduced  the  bill  to  a  demand  for  the  recovery  of  damages  from 
the  appellee,  because,  by  an  alienation  to  a  stranger  pending 
the  suit,  he  had  incapacitated  himself  from  executing  the  trust, 
or  performing  the  agreement. 

The  amendment  of  a  bill  is  not  the  institution  of  a  new  suit ; 
it  is  the  mere  continuation  of  the  original  suit.  When  it  is  not, 
under  the  statute,  employed  for  the  purpose  of  introducing 
supplemental  matter,  facts  occurring  since  the  filing  of  the 
original  bill,  the  office  of  an  amended  bill  is  curing  defects  in 
the  original  bill,  and  not  the  introduction  of  new  matter,  vary- 
ing substantially  the  relief  prayed,  or  the  right  in  which  it  is 
claimed. — Ray  v.  Womble,  56  Ala.  32.  A  bill  may  be  framed 
originally  in  a  double  aspect,  or  in  the  alternative,  as  it  is 
sometimes  expressed  ;  or,  if  not  so  framed  originally,  may,  by 
amendment,  be  converted  into  a  bill  of  that  character.  But 
by  this  it  is  not  intended  that  a  complainant  may  introduce 
into  a  bill  originally,  or  by  amendment,  several  inconsistent 
claims  to  relief,  founded  on  differing  states  of  fact,  either  of 
which,  if  true,  entitled  him  to  relief  of  a  wholly  different 
character.  Each  alternative  must  be  the  foundation  for  like 
relief,  or  for  relief  of  the  same  character. — Lehman  v.  Meyer^ 
67  Ala.  396.  It  is  obvious  the  original  bill  would  have  been 
fatally  defective,  if  into  it  had  been  introduced,  as  alternative 
grounds  for  relief,  the  matters  stated  in  the  several  amended 
bills ;  or  if  these  matters  had  been  stated,  and  the  relief 
prayed  in  reference  to  them  had  been  prayed  in  the  original 
bill. 

The  amendments,  it  is  also  apparent,  departed  entirely  from 
the  case  made  by  the  original  bill,  introduced  an  essentially 
new  case,  entitling  the  plaintiff  to  relief  in  a  different  right, 
upon  a  different  title,  and  of  a  different  character,  fi'om  that 
claimed,  or  to  whicli  he  was  entitled  under  the  original  bill. 
There  was  no  error  in  sustaining  the  demurrer,  and  the  decree 
is  affirmed. 
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Smith  V.  Aikin  et  al,^  Ex'rs. 

•  Assumpsit. 

1.  Latent  ambiguity  in  turitten  contract ;  admissibility  of  parol  proof  in 
explanation  of. — By  written  contract,  S.  agreed  to  saw  lumber  for  H.  "at 
the  price  of  two  dollars  per  thousand  feet,"  without  indicating  the  rule 
or  mode  by  which  the  lumber  should  be  measured.  At  the  time  the 
contract  was  made,  there  existed  two  rules  or  modes  of  measurement,  well 
known  and  understood  by  those  engaged  in  the  business  of  sawing  lum- 
ber, and  differing  in  results  ;  one  being  to  measure  the  logs  before  sawing 
them,  and  then,  by  calculation,  to  ascertain  what  quantity  of  lumber  they 
would  produce  when  sawed  into  inch  boards;  and  the  other,  to  estimate 
the  lumber  by  actual  measurement  after  sawing.  Held,  that  the  words, 
"  at  the  price  of  two  dollars  per  thousand  feet,"  created  a  latent  am- 
biguity in  the  contract,  and  that,  in  an  action  on  the  contract,  parol 
evidence  was  admTssible  to  show  the  rule  or  mode  of  measurement,  in 
reference  to  which  the  parties  contracted. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  LeIIoy  F,  Box. 

The  facts  are  sufficiently  stated  in  the  opinion, 

Denson  &  DisQUE,  for  appellant.  Tiie  court  erred  in  allow- 
ing the  parol  evidence  introduced  against  appellant's  objection. 
Sxoeeney  v.  T ho?nason,  9  Lea.  359  ;  Wilhnering  v.  MeGaugheyy 
30  Iowa,    205  ;  Thorpe   v.  Sughi.  33  Ala.  330 ;    Ins.   Co.  v. 

Wright,  1  Wall.  456  ;  Staggv.  Ins.  Co.,  10  Wall.  589  ;  Bailey 
V.  Railroad,  \1  Wall.  90;  Partridge  v.  Ins.  Co.,  15  Wall.  573; 
Moran  v.  Prather,  23  Wall.  493 ;  Davis  v.  Ball  6  Cusli.  505. 
The  words  used  iu  the  contract  are  plain  and  nnanil)iguou6, 
and  of  well  defined  legal  and  popular  meaning,  and,  therefore, 
they  must  be  the  sole  expositor  of  the  meaning  and  intention 
of  the  parties;  and  parol  testimony  is  inadmissible  to  show  the 
intent  or  meaning  of  the  parties  by  the  use  of  such  words. 

Willrnering  v.  McGaugJiey,  supra. 

J.  B.  Martin  and  Doktch  &  Dunlap,  contra.  The  contract, 
when  considered  in  connection  with  the  evidence,  presents  a 
clear  case  of  latent  ambiguity.  Extrinsic  evidence  is,  there- 
fore, admissible  to  show  to  which  one  of  the  two  modes  of 
measuring  the  lumber  the  parties  intended  to  adopt. — Doe,  ex 
deni.  Hughes  v.  Wilkinson,  35  Ala.  4G2  ;  Gunn  v.  C lendenin, 
68  Ala.  294;  Chamhers  v.  Ringstaf,  69  Ala.  140;  Keller  v. 
Wehh,  125  Mass.  88  (28  Am.  Rep.' 209);  Gray  v.  Harper,  1 
14 
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Story,  574  ;  Hart  v.  Hammett,  18  Yt.  (3  Wash.)  127 ;  Barrett 
V.  Stoio,  15  111,  423  ;  Douleyv.  Tindall,  5  Am.  Rep.  240  ;  Stoops 
V.  Smith,  100  Mass.  63  (1  Am.  Rep.  85). 

STONE,  J. — Hoi  lings  worth  agreed  with  Smith  that  the  lat- 
ter should  saw  lumber  for  him  during  the  year  1878,  "at  the 
price  of  two  dollars  per  thousand  feet,  to  include  thirty  feet 
logs."  Hollingsworth  was  to  furnish  the  logs,  and  stack  the 
lumber  after  it  was  sawed.  Hollingsworth  has  died,  and  the 
present  suit  is  against  his  executors,  to  recover  an  alleged  bal- 
ance due  on  said  contract.  The  contract  was  in  writing,  and 
we  have  copied  above  all  it  expresses  in  relation  to  the  terms 
on  which  the  sawing  was  to  be  done.  Various  accountinofs  and 
settlements  were  had  between  the  parties,  growing  out  of  said 
contract,  during  the  time  the  work  was  being  done,  and  shortly 
afterwards.     All  these  were  during  the  life  of  Hollingsworth. 

For  defendants,  appellees  in  this  court,  it  was  contended 
there  were  two  rules  or  modes  of  measurement,  well  known  and 
understood  by  mill-men.  One  mode  was  to  measure  the  logs 
before  sawing  them,  and  then,  by  calculation,  ascertain 
what  (piantity  of  lumber  they  would  produce,  when  sawed  into 
inch  boards.  Sawing  into  boards  necessarily  implies  the  run- 
ning of  many  seams  through  the  log,  and  the  cutting  away  in 
chips  or  saw-dust  much  of  the  substance  of  the  log.  Skilled 
mill-men  estimated  the  waste  at  about  one-fifth,  when  the  tim- 
ber is  cut  into  inch  boards.  Measurement  by  this  rule  is  called 
log-measure,  because  it  is  the  method  of  ascertaining  the  ca- 
pacity of  the  log,  before  it  passes  through  the  mill.  Accord- 
ing to  this  measurement,  each  incii  board  cut  from  the  log 
would  reduce  it  about  1^  inches,  the  extra  quarter  inch  being 
wasted  in  tlie  sawdust.  The  other  method  was  to  estimate  the 
lumber  by  actual  measurement  after  sawing.  It  will  be  readily 
understood  that,  by  this  mode  of  measurement,  the  larger  the 
pieces  into  which  the  lumber  is  sawed,  the  less  the  waste  in 
sawing,  and  consequently  the  more  the  lumber  produced  from 
the  log.  And  so,  by  this  measurement,  the  less  the  labor  be- 
stowed, the  greater  the  yield. 

The  real  issue  in  this  cause  is,  by  what  rule  of  measure- 
ment— whether  by  log  or  line  measure — the  account  was  to  be 
stated.  If  by  log-measure,  then  nothing  was  due  plaintiff.  If 
by  actual  njeasurement  of  the  lumber  after  it  was  sawed,  then 
there  was  something  due  him  ;  for  most  of  the  lumber  sawed 
was  in  large  pieces.  The  testimony  given  tended  strongly  to 
show  the  account  was  agreed  to  be  stated  on  the  rule  of  log- 
measurement,  and  so  the  jury  found. 

It  is  contended  for  appellant  that  this  contract  is  plain  in 
itself,  18   worded  in  plain  language  which  has  a  plain,   unam- 

VOL.  LXXV. 
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biguoiis  meaning  in  popular  acceptation,  and  tliat  it  was  the 
duty  of  the  court  to  interpret  it ;  and  hence,  it  is  claimed  that 
the  well  settled  principle  of  law,  not  to  receive  oral  testimony 
to  add  to,  vary,  or  contradict  a  written  contract,  applies  to,  and 
governs  this  case.  And  the  plaintiff  objected  in  the  court  be- 
low* to  all  testimony  that  there  were  two  scales  for  the  meas- 
urement of  lumber,  and  that  the  contract  in  this  case  was,  that 
the  measurement  should  be  by  the  log-scale.  It  is  replied  to 
this  that  this  was  a  contract  between  persons  not  dealing  in 
the  matter  of  buying  and  selling  lumber,  but  engaged  in  the 
business  of  sawing  logs  into  lumber,  and  having  then  so  sawed; 
and  that  in  that  business,  the  rule  of  nieasureraent  by  what  is 
called  the  log-scale  is  well  understood  ;  that  considering  the 
undisputed  fact  that  Hollingsworth  was  to  furnish,  and  did 
furnish  the  logs,  out  of  which  the  lumber  was  to  be  sawed,  and 
was  to  be  owner  of  the  lumber  when  sawed,  this  was  not  aeon- 
tract  of  sale,  but  a  mere  hiring  of  labor ;  and  that  the  sub- 
stance of  the  contract  was,  that  Hollingsworth  hired  Smith  to 
saw  his  logs  into  lumber.  Hence,  it  is  contended  that  the 
words  "per  thousand  feet,"  found  in  the  written  contract,  are 
shown  by  the  facts  and  circumstances  in  this  case  to  be  ambig- 
uous— a  latent  ambiguity,  not  appearing  on  the  face  of  the  in- 
strument,— and  such  ambiguity,  so  made  to  appear,  may  be  ex- 
plained by  oral  proof. — 1  Greenl.  on  Ev.  §  278  ;  Gunn  v. 
Clendenin^  68  Ala.  294 ;  Chambers  v.  Ringstaff^  68  Ala.  140. 

In  the  case  of  Drake  v.  Goree^  22  Ala.  409,  Justice  Gold- 
thwaite  employed  the  following  clear  and  forcible  language  : 
"  The  contract  may  relate  to  the  time  required  for  the  making 
of  an  article,  the  process  of  which  is  known  only  to  those  actu- 
all}'  engaged  in  its  manufacture  ;  to  a  thousand  matters  of  art 
or  skill,  where  truth  is  only  to  be  attained  through  the  medium 
of  experts;  and  in  cases  of  this  character,  is  the  court  blindly 
to  grope  its  way  to  conclusions,  for  no  other  reason  than  be- 
cause the  construction  of  a  written  instrument  is  involved,  or 
to  obtain  through  testimony  that  information  upon  which  alone 
it  can  decide  understandingly  \  Upon  principle,  as  well  as 
authority,  we  entertain  no  doubt  that  in  all  cases  where  a  writ- 
ten contract,  although  complete  in  itself,  contains  a  term  which 
it  is  impossible  for  the  court  to  construe,  without  the  aid  of 
evidence  aliunde,  it  is  proper  to  resort  to  such  evidence  for  that 
purpose." 

The  case  of  the  Attorney  General  v.  Shore,  frequently  re- 
ferred to  as  "Lady  Hewley's  Charities,"  11  Sim.  592,  repub- 
lished, 34  Eng.  Ch.  Rep.  592,  was  first  considered  before  Vice 
Chancellor  Shadwell,  afterwards  before  the  Lord  Chancellor, 
and  last,  the  House  of  Lords.  The  latter  tribunal  took  the 
opinion  of  the  judges.     The  instruments  to  be  construed  con- 
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tained  tl)e  language,  "  Godly  preachers  of  Christ's  Holy  Gos- 
pel," and  "  Godly  widows "  of  snch  preachers,  as  beneficiaries 
to  take  under  tliem.  The  question  was,  who  were  "  Godly 
preachers  of  Christ's  Holy  Gospel,"  as  intended  to  be  under- 
stood by  the  grantor.  How  was  her  intention  to  be  ascertained  ? 
Baron  Parke  said :  "'There  is  no  doubt  that  not  only  where  the 
language  of  the  instrument  is  such  as  the  court  does  not  under- 
stand, is  it  competent  to  receive  evidence  of  the  proper  meaning 
of  that  language,  as,  when  it  is  written  in  a  foreign  tongue, 
but  it  is  also  competent  where  technical  words  or  peculiar 
terms,  or,  indeed,  any  expressions  are  used,  which,  at  the  time 
the  instrument  was  written,  had  acquired  any  appropriate 
meaning,  either  generally,  or  by  local  usage,  or  amongst  par- 
ticular classes.  This  description  of  evidence  is  admissible  in 
order  to  enable  the  coui't  to  understand  the  meaning  of  the 
words  contained  in  the  instrument  itself."  Lord  Ch.  J.  Tindal 
said :  "The  general  rule  I  take  to  be  that,  where  the  words  of 
any  written  instrument  are  free  from  ambiguity  in  theiiiselves, 
and  where  external  circumstances  do  not  create  any  doubt  or 
difficulty  as  to  the  proper  application  of  those  words  to  claim- 
ants under  the  instrument,  or  the  subject-matter  to  which  the 
instrument  relates,  such  instrument  is  always  to  be  construed 
according  to  the  strict,  plain,  common  meaning  of  the  words 
themselves ;  and  that,  in  such  case,  evidence  dehors  the  instru- 
ment, for  the  purpose  of  explaining  it  according  to  the  surmised 
or  alleged  intention  of  the  parties  to  the  instrument,  is  utterly 
inadmissible.  ,  .  .  The  true  interpretation,  however,  of 
every  instrument  being  manifestly  that  which  will  make  the 
instrument  speak  the  intention  of  the  party  at  the  time  it  was 
made,  it  has  always  been  considered  as  an  exception,  or,  per- 
haps, to  speak  more  preciselj',  not  so  much  an  exception  from, 
as  a  corollary  to  the  general  rule  above  stated,  that,  where  any 
doubt  arises  upon  the  true  sense  and  meaning  of  the  words 
themselves,  or  any  difficulty  as  to  their  application  under  the 
surrounding  circumstances,  the  sense  and  meaning  of  the 
language  may  be  itivestigatod  and  ascertained  by  evidence 
dehorn  the  instrument  itself;  for  both  reason  and  common 
sense  agree,  that  by  no  oilier  means  can  the  language  of  the 
instrument  be  made  to  speak  the  real  mind  of  tlie  party. 
Such  investigation  does,  of  necessity,  take  place  in  the  inter- 
pretation of  instruments, in  cases  where  terms 

of  art  or  science  occur ;  in  mercantile  contracts,  which,  in 
many  instances,  use  a  peculiar  language  employed  by  those 
only  who  are  conversant  in  trade  and  commerce;  and  in  other 
instances  in  which  the  words,  besides  their  general,  common 
meaning,  have  acquired,  by  custom  or  otherwise,  a  well  known, 
peculiar,  idiomatic  meaning  in  the  particular  country  in  which 
Vol.  lxxv. 
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tlie  party  using  them  was  dwelling,  or  in  the  particular  society 
of  which  he  formed  a  member,  and  in  which  he  passed  his 
life." 

The  language  of  the  contract  we  are  considering  is  very  hrief, 
if  not  inaccurate  and  incomplete.  "Smith  agrees  to  saw  lum- 
ber for  Ilollingsworth."  Mills  do  not  saw  lumber.  They  saw 
logs  into  lumber.  Mills  do  not  grind  meal.  They  grind  grain 
into  meal.  Carpenters  saM'  lumber;  that  is,  they  saw  it  into 
different  shapes  and  sizes.  Supplying,  in  this  contract,  the 
words  which  were  necessarily  understood,  we  have  Smith's 
agreement  with  Hollingsworth  to  saw  his,  Hollingsworth's,  logs 
into  lumber  for  Hollingsworth,  "at  the  price  of  two  dollars  per 
thousand  feet."  Is  it  two  dollars  per  thousand  feet  of  sawed 
lumber,  or  two  dollars  per  thousand  feet  of  logs  sawed  into 
lumber^  According  to  the  testimony,  the  language  of  this 
contract  has  two  plain,  well  understood  meanings,  in  the  dialect 
of  mill  and  lumber  men,  which  brings  it  within  the  reason  of 
the  rule  as  to  latent  ambiguity.  It  falls  also  within  Lord  Ch. 
J.  Tindal's  rule,  in  which  "words,  besides  their  general,  com- 
mon meaning,  have  acquired,  by  custom,  or  otherwise,  a  well 
known,  peculiar,  idiomatic  meaning,"  in  the  locality  in  which 
the  parties  reside,  or  in  the  trade  or  business  in  which  they  are 
engaged. 

There  is  no  error  in  the  record. 

Affirmed. 


McCorkle  v.  Rhea, 

Ejectment. 

1.  Petition  for  sale  of  lands  for  division  ayimifj  joi)it  owners;  jurisdic- 
tional averment. — An  application  to  the  probate  court  under  the  statute, 
for  the  sale  of  lands  owned  by  tenants  in  common,  for  division  among 
the  owners,  "must  set  forth  the  names  of  all  the  persons  interested  in 
the  property  "  sought  to  be  sold.  This  is  a  jurisdictional  averment ;  and 
an  order  of  sale  granted  on  an  application  which,  on  its  face,  shows  that 
it  has  failed  to  set  forth  the  names  of  all  the  persons  interested  in  the 
property,  is  void,  and  a  purchaser  at  a  sale  made  thereunder  acquires  no 
title. 

2.  Same. — Hence,  an  order  for  the  sale  of  lands,  in  such  case,  granted 
on  the  application  of  tlie  administrator  of  a  deceased  tenant  in  common, 
which  avers  that  his  intestate  owned,  in  his  life-time,  a  designated  undi- 
vided interest  in  the  lands,  but  does  not  set  forth  the  names  of  the 
persons  who  owned  such  interest  at  the  time  of  the  application,  or  to 
whom  it  descended  on  the  death  of  the  intestate,  is  void  ;  and  the  title 
of  the  heirs  is  not  divested  bv  a  sale  made  under  such  order. 
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Appeal  from  Etowah  Circuit  Court. 

Tried  before  H.  C.  Semple,  Esquire,  acting  as  Special  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion. 

S.  F.  Rice  and  J.  W.  Inzer,  for  appellants. 

Denson  &  DisQUE,  contra. 

SOMERVILLE,  J.— It  is  admitted  that  the  plaintiffs  can 
recover  in  the  present  action,  which  is  one  of  ejectment,  unless 
the  title  of  the  lands  sued  for  was  divested  out  of  them  by  cer- 
tain proceedings  in  the  probate  court  of  St.  Clair  county,  which 
transpired  in  the  year  1859,  on  the  application  of  the  adminis- 
trator of  James  Hampton,  deceased,  under  whom  the  plaintiffs 
claim  title  as  children  and  next  of  kin. 

The  application  was  made  for  the  sale  of  these  lands  for  dis- 
tribution among  the  joint  owners  or  tenants  in  common,  upon 
the  alleged  ground  that  they  could  not  be  equitably  partitioned 
or  divided  among  them  without  a  sale.  It  was  made,  as  author- 
ized by  the  statute,  by  the  personal  representative  of  a  deceased 
person  in  interest,  who  during  life  was  one  of  the  joint 
owners. 

It  is  insisted  that  the  application  was  fatally  defective  in 
failing  to  set  forth  the  names  of  all  the  persons  who  were  in- 
terested in  the  property,  and  that  this  being  a  jurisdictional 
allegation,  required  by  statute,  and  the  defect  appearing  upon 
the  face  of  the  record,  the  probate  court  was  without  jurisdic- 
tion to  order  the  sale,  and  the  purchaser  for  this  reason  acquired 
no  title,  and  none  was  divested  out  of  the  plaintiffs. 

It  is  our  opinion  that  this  position  is  well  taken,  and  that  the 
plaintiffs  were,  therefore,  entitled  to  a  recovery.  The  applica- 
tion was  made  under  the  provisions  of  the  act  approved  Febru- 
ary 5,  1856,  amendatory  of  section  2677  of  the  Code  of  1852. 
Pamph.Acts,  1855-56,  i>p.  20-22.  This  statute,  together  with 
the  act  of  February  8,  1858,  relating  to  the  same  general  sub- 
ject-matter (Pamph.  Acts  1857-58,  p.  252),  is  found  embraced 
'in  the  Code  of  1867,  sections  3105  to  3126  inclusive.  The  his- 
tor}'  of  this  legislation  shows  that  proceedings  for  the  parti- 
tion of  property  owned  by  tenants  in  common,  and  those  for 
distribution  hy  sale  among  the  same  class,  constitute  but  one 
entire  system,  which  is  in  j>ari  materia.,  and  must  necessarily 
be  construed  together  as  parts  of  one  whole. — Turnipseed  v. 
FitzjKitriek.,  at  present  term.  It  is  manifest  that  the  statute 
requires  that  each  class  of  applications — those  praying  the 
sale  of  property  for  distribution,  as  well  as  those  praying  for 
partition — "  must  set  forth  the  names  of  all  the  persons 
interested  in  the  property  [prayed  to  be  sold]  and  their  resi- 
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dence,"  with  a  full  and  accurate  description  of  the  property,  if 
it  be  land,  with  the  interest  of  each  person  in  the  same." 
Code,  1852,  §  2678;  Pamph.  Acts,  1855-56,  p.  20;  Pamph. 
Acts,  1858,  p.  252  ;  Pev.  Code,  1867,  §§  3105-6 ;  Ih.  §§  3120-21 ; 
Code,  1876,  ^§  3497-98;  11.  §§  3514-15;  Freeman  on  Yoid 
Jnd.  Sales,  p.  33. 

The  application  in  the  present  case,  which  is  under  our  re- 
view collaterally,  is  fatally  defective  in  the  foregoing  particu- 
lar. We  only  know  its  contents  by  the  recitals  contained  in 
the  judgment  of  the  probate  court,  which  we  may  deem 
sufficient  without  the  production  of  the  written  application,  as 
the  court  is  shown  to  nave  received,  and  acted  upon  it. — Bland 
V.  Bowie,  53  Ala.  159;  Pettus  v.  McClamiahan,  52  Ala.  55. 
It  avers  that  James  Hampton,  the  decedent,  owned  during  his 
life-time  two  undivided  fifths  of  the  land,  and  that  three  other 
persons  named  owned  the  other  undivided  three-fifths,  in  equal 
proportions.  It  is  not  averred  who  owned  the  interest  of 
Hampton,  or  to  whom  it  descended  after  his  decease.  It  was 
impossible  that  the  title  to  his  interest  could  remain  in  abey- 
ance. It  must  have  been  owned  by,  or  have  vested  in  some 
one.  Under  the  statute  the  real  estate  of  persons  dying  intes- 
tate descends,  subject  to  the  payment  of  debts,  and  other 
charges,  to  the  heirs  or  next  of  kin  of  the  decedent  in  an  order 
prescribed. — Code,  1876,  §  2252.  The  application  should  have 
shown  who  these  heirs  or  next  of  kin  were,  in  order  that  they 
might  have  been  brought  before  the  court,  and  have  had  an 
opportunity  to  defend  their  interests. — Freeman  on  Yoid  Jud. 
Sales,  p.  33.  This  was  a  jurisdictional  allegation,  and  its  omis- 
sion was  fatal  to  the  jurisdiction  of  the  court  ordering  the 
sale.  In  the  absence  of  such  jurisdiction,  the  purchaser  ac- 
quired no  title  to  the  la»ds  in  controversy. 

The  question  here  involved  was  determined  in  accordance 
with  the  foregoing  view  in  Whitman  v.  Reese,  59  Ala.  532, 
where  it  was  held  necessary  to  the  jurisdiction  of  the  probate 
court,  in  proceedings  of  this  nature,  that  the  petition  should 
aver  the  names  of  all  persons  who  are  interested  in  the  prop- 
erty, and  that,  in  the  absence  of  such  jurisdictional  allegation, 
the  proceedings  were  entirely  void.  This  ruling  was  reaffirmed 
in  Johnson  v.  Ray,  67  Ala.  603. 

Perhaps  these  cases  are  not  in  strict  analogy  to  the  line  of 
decisions,  so  long  prevailing  in  this  State,  in  which  it  is  held, 
that,  upon  application  by  an  administrator  to  sell  the  lands  of  a 
decedent,  the  failure  of  the  petition  to  state  the  names  of  the 
heirs,  although  expressly  required  to  be  done  by  the  statute,  is 
not  the  omission  of  a  jurisdictional  averment,  which  would 
render  the  sale  void,  but  a  mere  irregularity  rendering  the 
judgment  reversible  on  error. — Duval  v.  McCloskey,  1  Ala. 
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708  ;  Matheson  v.  Hearin,  29  Ala.  210.  This  principle  has 
become  a  rule  of  property  in  this  State  in  this  particular  class 
of  eases,  and  under  its  influence  many  titles  have,  no  doubt, 
been  acquired.  However  unsound  we  might  be  disposed  to 
regard  it,  we  do  not  feel  at  liberty  to  depart  from  it  at  this 
time. 

We  are  not  disposed  to  extend  it,  however,  to  proceedings 
instituted  under  sections  3497  and  3514  of  the  Code,  where  an 
application  is  made  for  the  partition  of  property  among  joint 
owners,  or  for  an  order  of  sale  of  such  property  made  with  the 
view  of  distributing  tiie  proceeds  of  sale  among  those  entitled. 
The  two  classes  of  cases  are  now  too  well  recognized  by  our 
decisions  to  be  disturbed  or  overturned. 

We  need  notice  no  other  points  raised  by  the  record. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 


Downing  v,  Blair. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Ejectment ;  legal  title  prevails  over  superior  erjuities. — Where  a  pur- 
chaser of  land,  giving  his  note  for  unpaid  purchase-money,  receives  a 
conveyance,  takes  possession,  and  then  executes  a  mortgage  on  the 
land,  the  mortgagee  can  maintain  ejectment  against  a  purchaser  at  a  sale 
made  under  a  decree  of  a  court  of  equity,  rendered  on  a  bill  filed  to  en- 
force a  vendor's  lien,  by  a  transferee  of  the  note  given  for  the  purchase- 
money  against  the  purchaser,  to  which  the  mortgagee  was  not  made  a 
party.  In  such  case,  the  legal  title,  which  Vas  in  the  mortgagee,  not 
being  before  the  court,  was  not  divested ;  and  it  must  prevail  at  law 
over  the  defendant's  superior  equity. 

2.  Acknowledgment  of  conveyance  of  land ;  its  effect,  wJien  in  form 
prescribed  by  the  statute. — When  a  mortgage  or  other  conveyance  of  land 
18  duly  acknowledged  before  a  proper  officer,  and  the  requisite  certificate 
of  acknowledgment  is  affixed  in  the  form  prescribed  by  the  statute,  this 
constitutes  such  cogent  proof  of  free  agency  and  absence  of  restrain,  as 
to  be  perfectly  conclusive,  unless  rebutted  by  clear  proof  of  fraud  or  im- 
j)08iti(in  practiced  on  the  grantor,  in  which  the  officer  or  grantee  par- 
ticipated. 

3.  Mortgage  ;  legal  title  after  default  in  mortgagee. — After  the  law-day 
of  a  mortgage,  and  default  in  the  payment  of  the  secured  debt,  the  legal 
title  to  the  mortgaged  premises  vests  in  the  mortgagee,  and  he  may 
convey  it  to  another,  although  he  is  not  in  possession,  and  does  not  as- 
sign the  secured  debt. 


4.  Same ;  u;hen  mortgagee  a  purchaser  for  value. — When  a  mortgage, 
secnring  a  pre-existing  debt,  is  executed  in  considfntion  of  an  extension 
of  the  debt,  this  constitutes  the  mortgagee  a  purchaser  for  value. 


Appkal  from  Etowah  Circuit  Court. 
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Tried  before  R.  A.  D.  Dunlap,  Esquire,  Special  Judge. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
bj  P.  E.  Blair,  suing  by  her  next  friend,  Levi  C.  Blair, 
against  Archibold  Downing ;  and  was  commenced  on  23d  No- 
vember, 1880.  The  defendant  pleaded  not  guilty,  and  also  a 
special  plea,  averring,  in  substance,  that  in  January,  1873,  he 
purchased  the  lands  sued  for  from  Levi  C.  Blair,  the  plaintiffs 
husband,  executing  liis  promissory  note  for  part  of  the  pur- 
chase-money, receiving  a  deed  to  the  lands,  executed  by  the 
said  Blair  and  wife,  and  taking  immediate  possession  ;  that  the 
note  not  having  been  paid,  one  W.  P.  Neeley,  to  whom  the 
said  Blair  had  transferred  said  note,  filed  a  bill  in  equity 
against  defendant  to  enforce  a  vendor's  lien  for  the  unpaid  pur- 
chase-money ;  and,  on  23d  June,  1877,  he  obtained  a  decnee  de- 
claring a  lien  on  the  lands  in  his,  Neeley's,  favor,  and  ordering 
them  sold  for  the  payment  of  said  note;  that  on  4th  February, 
1878,  the  lands  were  sold  under  said  decree,  and,  at  the  sale, 
the  said  Neeley  became  the  purchaser,  receiving  the  register's 
deed  to,  and  taking  possession  of  the  lands ;  that  afterwards 
the  said  Neeley  died  "leaving  a  last  will  and  divers  children, 
heirs  at  law  and  legatees  under  his  said  will;"  tliat  afterwards, 
in  January,  1880,  "the  children,  heirs  at  law  and  legatees  un- 
der the  will  of  said  W.  P.  Neeley  sold  and  conveyed  the  said 
lands "  to  defendant's  wife ;  and  that  since  that  time  the  de- 
fendant has  been  in  the  possession  of  said  lands,  as  husband 
and  trustee  of  his  wife,  she  holding  the  same  as  her  statutory 
separate  estate.  To  this  plea  the  plaintiff  demurred,  assigning 
the  following,  among  other  grounds  of  demurrer:  (1)  It  does 
not  allege  that  the  plaintiff  was  a  party  to  the  bill  in  equity 
filed  by  said  Neeley ;  or  that  the  plaintiff  was,  in  any  way, 
bound  by  the  decree  rendered  in  that  cause;  (2)  it  does  not 
show  that  the  legal  title  to  the  land  sued  for  was  not  in  the 
plaintiff  at  the  commencement  of  this  suit;  and  (3)  "all  de- 
fenses set  up  can  be  made  under  the  general  issue."  The 
court  sustained  the  demurrer,  and  thereupon  the  cause  was 
tried  on  issue  joined  on  the  plea  of  not  guilty,  the  trial  result- 
ing in  a  verdict  and  judgment  for  the  plaintiff. 

On  the  triah,  the  plaintiff  read  in  evidence  a  mortgage  exe- 
cuted by  the  defendant  and  his  wife  on  Ist  December,  1875,  in 
the  presence  of  subscribing  witnesses,  conveying  the  lands 
sued  for  to  one  Thomas  W.  Francis,  to  secure  a  debt  then  past 
due,  and  which  was  extended  until  Ist  February,  1876,  in  con- 
sideration of  the  security  afforded  by  the  mortgage.  Two  cer- 
tificates of  acknowledgment,  shown  to  have  been  signed  by  one 
Shores,  a  justice  of  the  peace,  are  appended  to  the  mortgage ; 
one,  an  acknowledgment  by  the  defendant,  and  the  other  an  ac- 
knowledgment by  his  wife,  the  latter  in  the  form  prescribed  by 
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the  statute  for  the  execution  by  married  women  of  conv^ejances 
of  their  husbands'  homesteads.  The  plaintiff  also  read  in  evi- 
dence a  conveyance  executed  by  said  Francis,  conveying  to  the 
plaintiff  all  the  right,  title  and  interest  which  he  had  in  the 
lands  sued  for,  under  and  by  virtue  of  said  mortgage.  The 
defendant,  after  introducing  evidence  tending  to  show  that,  at 
the  time  of  the  execution  of  said  mortgage,  he  resided,  and, 
from  that  time  to  the  time  of  the  trial,  he  had  continued  to  re- 
side, with  his  wife  and  family,  on  said  lands  "  as  his  home- 
stead," examined  as  a  witness  said  Shores,  and  asked  him 
whether  he  read  over  to  Mrs.  Downing,  before  signing  it,  the 
certificate  of  iier  acknowledgment  of  said  mortgage.  To  this 
question  the  plaintiff  objected,  and  her  objection  was  sustained, 
and  the  defendant  excepted.  The  defendant  also  asked  said 
witness  whether  said  certificate  was  true  or  false,  stating,  in 
connection  with  this  question,  "that  he  did  not  charge  any 
specific  or  actual  fraud  on  the  part  of  the  justice,  but  that  he, 
by  mistake,  not  knowing  that  it  was  necessary,  did  not  in  fact 
examine  the  wife  separate  and  apart  from  the  husband,  but 
that  all  that  took  place  was  in  his  presence."  The  plaintiff 
having  objected  to  the  question,  the  court  sustained  the  objec- 
tion, and  the  defendant  excepted.  The  defendant  also  asked 
said  witness  whether  "  he  examined  Mrs.  Downing  separate 
and  apart  from  her  husband."  To  this  question  an  objection 
made  by  the  plaintiff  was  sustained  by  the  court,  and  the  de- 
fendant excepted.  Other  evidence,  of  like  character,  offered 
by  the  defendant  for  the  purpose  of  assailing  the  truth  of  the 
facts  stated  in  said  certificate  of  acknowledgment,  was  ex- 
cluded on  the  plaintiff's  objection,  and  exceptions  were  reserved 
by  the  defendant.  The  defendant  also  read  in  evidence  a 
transcript  of  the  record  in  the  suit  brought  by  Xeeley  against 
him,  referred  to  in  his  special  plea,  and  the  deed  executed  by 
the  register  to  xSeeley,  also  mentioned  in  said  plea. 

The  foregoing  being  the  substance  of  the  material  portions 
of  the  evidence  introduced  on  the  trial,  the  court  charged  the 
jury,  at  the  plaintiff's  written  request,  that  if  they  believed  the 
evidence,  they  must  find  for  her ;  and  to  this  charge  the  de- 
fendant excepted,  • 

The  rulings  above  noted  are  among  the  errors  here  assigned. 

WA'rrs  &  Sons,  for  appellant. 
Aiken  &  Martin,  contra. 

SOMERYILLE,  J.— The  title  of  the  plaintiff,  Mrs.  Blair,  to 
the  lands  sued  for  would  seem  very  clearly  to  be  prima  facie 
good,  unless  vitiated  by  some  one  of  the  several  defenses  set 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  •      21& 

[Downing  v.  Blair.  1 

up,  which  we  will  proceed  to  consider.  Her  chain  of  title  is 
as  follows  :  (1)  A  deed  froiri  Levi  C.  Blair  to  the  defendant, 
Downing,  executed  in  1873  ;  (2). a  nnortj^age  by  Downing  and 
wife  to  one  Francis,  in  1875  ;  (3)  a  conveyance  by  Francis  of 
his  legal  title,  as  mortgagee,  to  the  plaintiff,  in  1880. 

It  is  claimed,  in  tiie  first  place,  that  a  superior  title  was  ac- 
quired by  Neely  at  the  register's  sale,  in  February,  1878,  and 
was  transferred  by  him  to  the  defendant.  Wiien  Blair  sold  to 
Downing,  in  1873,  conveying  to  him  the  legal  title,  the  latter 
executed  his  promissory  note  for  an  unpaid  balance  of  three 
hundred  dollars,  purchase-money  due  on  the  land.  This  was, 
without  question,  a  lien  on  the  land,  superior  to  all  other  equi- 
ties. The  enforcement  of  it,  however,  by  Xeely,  who  became 
the  transferee  of  it  from  Blair,  did  not  affect  the  legal  title  then 
vested  in  Francis,  for  the  plain  reason,  that  Francis  was  not 
made  a  party  to  the  bill  for  foreclosure  of  the  lien.  The  legal 
title  was  not  before  the  court,  and  could  not  be  divested.  Judg- 
ments and  decrees  of  courts  affect  only  the  rights  of  parties 
and  privies,  and  not  of  strangers.  When  the  chancery  suit 
was  commenced,  Francis  was  the  holder  of  the  legal  title  by 
conveyance  from  Downing.  The  superior  equity  merely  can  ' 
not  be  tested  in  an  action  of  ejectment,  which  concerns  only 
rights  strictly  legal. 

The  evidence  offered  by  the  defendant,  seeking  to  assail  the 
truth  of  the  facts  stated  in  the  certificate  of  acknowledg- 
ment, appended  by  the  justice  of  the  peace  to  the  mortgage 
of  Francis,  executed  by  Downing  and  wife  on  December  1st, 
1875,  was  properly  excluded.  The  rule  is  settled  by  our  de- 
cisions, and  generally  by  the  weight  of  authority,  that  where  a 
mortgage,  or  other  conveyance,  is  duly  acknowledged  before  a 
proper  officer,  and  the  requisite  certificate  of  acknowledgment 
is  affixed  in  the  form  prescribed  by  statute,  this  circumstance 
constitutes  snch  cogent  proof  of  a  free  agency  and  absence  of 
restraint,  as  to  be  perfectly  conclusive,  unless  rebutted  by  clear 
proof  of  fraud  or  imposition  practiced  on  the  grantor,  in  which 
the  officer  or  the  mortgagee  participated. — M'dle?'  v.  Marx^  55 
Ala.  322  ;  Moog  v.  Strang,  69  Ala.  98  ;  Johnston  v.  Wallace^ 
24  Am.  Kep.  699.  There  was  no  effort  to  assail  the  instru- 
ment on  the  ground  of  fraud,  or  imposition,  but  only  to  contra- 
dict the  truth  t)f  the  facts  recited  in  the  certificate  of  the  jus- 
tice on  the  theory  of  mere  negligence  or  mistake,  which  wa& 
not  permissible. 

The  law  is,  furthermore,  settled  in  this  State,  that,  after  the 
law-day  of  a  mortgage,  and  after  default  in  payment  of  the 
mortgage  debt,  the  estate  at  law — the  legal  title  of  the  mort- 
gaged propert}' — vests  in  the  mortgagee,  and  this  title  he  can 
convey  to  another  by  apt    words   in  a   deed   of   conveyance^ 
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although  the  mortgage  debt  itself  is  not  assigned. —  Welsh  v. 
Phillips,  54  Ala.  309.  There  are  some  authorities  which  make 
a  distinction  between  conveyances  made  by  mortgagees  in  pos- 
session, and  out  of  possession  ;  but  this  distinction  finds  no  room 
for  recognition  under  the  theory  of  mortgages  now  so  fully  set- 
tled in  this  State.  There  would  seem  to  be  no  great  difficulty 
in  holding  that  a  legal  title,  which,  on  the  death  of  the  holder, 
descends  to  his  heirs,  may  be  conveyed  by  contract  during  the 
life  of  the  party  in  whom  it  is  vested. 

Francis  was  undoubtedly  a  purchaser  for  valuable  considera- 
tion. Although  tlie  mortgage  debt  was  a  pre-existing  one,  the 
security  was  given  upon  the  consideration  of  its  extension,  and 
this  was  sufficient  to  constitute  the  mortgagee  a  purchaser  for 
value. — Mobile  Life  Ins.  Co.  v.  Randall,  71  Ala.  220  ;  Thames 
V.  Remhert^  fiS  Ala.  561.  The  case  of  Pepper  v.  George,  51 
Ala.  190,  holding  the  contrary  view,  has  been  impliedly  over- 
ruled by  the  above  autliorities,  and  we  now  declare  it  expressly 
overruled  on  this  point. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Gilmer  «?.  Wallace. 

Billin  Equity  to  have  Mortgage  declared  Satisjied,  and  to  En- 
join Sale  of  the  Mortgaged  Premises. 

1.  Variance  between  allegations  and  proof  ;  when  fatal  to  relief. — If  re- 
<iun(lant  allegations  are  introduced  into  pleadings,  and  they  are  descrip- 
tive of  that  whii;li  is  material,  a  variance  between  the  allegations  and 
proof  is  fatal,  of  the  same  consequence  as  a  variance  between  the  allega- 
tion of  an  essential  fact,  and  the  proof  of  tliat  fact. 

2.  Same. — Hence,  where,  in  a  bill  in  equity  filed  by  a  mortgagor  to 
have  the  mortgage  declared  satisfied,  and  to  enjoin  a  sale  of  the  mort- 
gaged premises,  on  the  ground  that  the  debt  secured  by  the  mortgage 
had  been  fully  paid,  a  general  averment  of  the  fact  of  payment  is  follow- 
ed by  particular  averments,  stating  the  time,  mode  and  source  of  pay- 
ment, and  describing  the  particular  transaction  from  which  it  was  deriv- 
ed, a  variance  between  such  particular  averments  and  the  proof  is  fatal 
to  the  relief  sought,  although  the  evidence  may  show  that  the  debt  has 
been  paid,  but  in  a  mode,  and  from  a  source  different  from  those  averred 
in  the  bill. 

3.  When  decree  in  vacation,  difimissiyifj  hill  for  variance,  erroneous. — It 
is  error  for  the  chancery  court  to  dismiss  a  bill  in  vacation,  on  account 
of  a  variance  between  the  allegations  and  proof,  without  affording  the 
complainant  an  opportunity  to  amend,  if  there  is  "  any  state  of  evidence 
which  will  authorize  relief;"  and  in  determining  whether  there  is  such  a 
"  state  of  evidence,"  it  is  not  necessary  or  proper  to  pass  upon  the 
■weight  of  the  evidence,  or  to  enter  upon  an  examination  of  the  evidence 
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introduced  on  behalf  of  the  defendant ;  but  it  is  sufficient  that  the  evi- 
dence for  the  plaintiff  makes  out  a  prima  facie  case,  entitling  him  to  re- 
lief, the  effect  of  which  the  defendant  must  overcome. 

Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  Ttiomab  Cobbs. 

The  bill  in  this  cause  was  filed  by  William  Gilmer  against 
W.  K.  AVallace  and  H.  C.  Speake,  for  the  purpose  of  hav- 
ing decreed  satisfied  a  deed  of  trust  executed  by  the  complain- 
ant, on  8th  April,  1872,  and  conveying  to  H.  C.  Speake,  as 
trustee,  certain  lands,  to  secure  a  debt  which  the  complainant 
owed  to  the  defendant  Wallace  ;  and  to  enjoin  the  trustee  from 
selling  the  lands  under  the  provisions  of  the  deed.  The  ground 
for  relief  is  payment  of  the  secured  debt,  the  bill  averring,  first, 
in  general  terms,  the  payment  of  the  debt,  and  then  the  mode 
of  payment,  which  is  substantially  as  follows  :  On  22nd  De- 
cember, 1874,  the  complainant  and  one  Prewitt  exchanged 
lands,  the  complainant  executing  a  deed  to  Prewitt,  and  Prew- 
itt, in  pursuance  of  an  agreement  between  the  complainant  and 
the  defendant  Wallace,  executing  a  deed  to  Wallace,  the  latter 
having  agreed  to  take  the  Prewitt  lands  from  complainant  at 
the  price  of  $2560.  It  is  averred  that  from  this  source,  the 
debt  secured  by  the  deed  of  trust,  and  also  a  debt  which  the 
complainant  owed  to  one  Gibson,  and  which  was  also  secured 
by  mortgage  on  the  same  property,  were  paid,  leaving  a  balance 
which  Wallace  paid  to  the  complainant.  Wallace  answered  the 
bill,  denying  that  the  debt  secured  by  the  deed  of  trust  had 
been  fully  paid  ;  averring  that  the  money  he  agreed  to  pay  for 
the  Prewitt  lands  was,  by  the  consent,  and  at  the  request  of 
the  complainant,  applied  to  other  purposes  than  those  stated  in 
the  bill,  not  necessary  to  be  here  stated  ;  and  insisting  that  there 
was  still  due  him  on  said  debt  a  considerable  balance,  the 
amount  of  which  is  stated. 

The  cause  was  heard  on  pleadings  and  jiroof ;  and,  on  con- 
sideration thereof,  the  chancellor,  being  of  the  opinion  that 
there  was  a  variance  between  the  allegations  of  the  bill  and 
the  proof,  caused  a  decree  to  be  entered,  in  vacation,  dissolv- 
ing a  temporary  injunction  which  had  been  issued,  and  dismiss- 
ing the  bill  without  prejudice ;  and  that  decree  is  here  made 
the  basis  of  the  assignments  of  error. 

D.  P.  Lew^is  and  W.  P.  CnrrwooD,  for  appellants. 
T.  M.  Peters  and  W.  &  L.  B.  Cooper,  contra. 

BRICKELL,  C.  J, — The  rule  prevailing  in  courts  of  equity 
is,  that  pleading  and  proof  must  correspond.  "  It  is  not  only 
necessary  that  the  substance  of  the  case  made  by  each  party 
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should  be  proved,  but  it  must  be  substantially  the  same  case  as 
that  which  he  has  stated  upon  the  record  ;  for  the  court  will 
not  allow  a  party  to  be  taken  by  surprise  by  the  other  side 
proving  a  case  dilierent  from  that  set  up  in  the  pleadings." — 1 
Dan.  Ch.  Pr.  860  ;  Floyd  v.  Bitter,  56  Ala.  356 ;  Aieicander 
V.  Taylor,  Ih.  60.  Tlie  averment  of  the  bill  is  in  general 
terms  that  the  debt  secured  by  the  deed  of  trust  has  been  fully 
paid.  This  is  followed  by  an  averment  more  precise,  stating 
the  time,  mode  and  source  of  payment,  and' describing  the  par- 
ticular transaction  from  w^hich  it  was  derived.  The  latter 
averment  may  have  been  unnecessary  and  redundant.  A  gen- 
eral statement  or  averment  of  the  payment  of  the  debt  would 
have  been  sufficient,  witiiout  descending  to  a  statement  of  the 
particular  facts  or  circumstances  proving,  or  conducing  to  prove 
it.  A  redundancy  of  allegation  is  often  of  serious  consequences, 
while  a  redundancy  of  proof  is  always  harmless.  If  redundant 
allegations  are  introduced  into  pleading,  and  they  are  descrip- 
tive of  that  which  is  material,  a  variance  between  the  allegations 
and  proof  is  fatal,  of  the  same  consequence  as  a  variance  be- 
tween the  allegation  of  an  essential  fact,  of  that  which  is 
material,  and  the  evidence  or  proof  of  the  fact. — 1  Greenl. 
Ev.  §  67.  The  same  measure  of  relief  may  be  obtainable  upon 
the  facts  proved,  as  could  have  been  obtained  if  the  particular 
facts  averred  had  been  proved,  but  the  court  can  not  permit 
the  opposite  party  to  be  misled  and  taken  by  surprise  by  the 
proof  of  a  case  differing  from  that  set  up  in  the  pleadings,  and 
which,  it  is  presumed,  is  the  ease  he  came  prepared  to  meet,  as 
it  is  the  case  he  had  notice  to  resist. — Floyd  v.  Ritter,  56  Ala. 
356 ;  Meadors  v.  Askew,  lb.  584 ;  Belloios  v.  Stone,  14  N.  H. 
175.  Whatever  may  be  the  evidence  of  the  payment  of  the 
debt,  there  is  no  evidence  of  its  payment  in  the  uuiiiner,  at  the 
time,  and  from  the  sources  stated  in  the  bill.  On  the  contrary, 
while  the  transaction  stated  is  not  controverted,  and  is  fully 
proved,  the  evidence,  without  conflict,  is,  that  the  moneys  de- 
rived from  it  were  not  applied  in  payment  of  the  debt,  but, 
with  the  consent  and  by  agreement  of  all  parties,  were  other- 
wise applied  in  extinguishment  of  another  incumbrance  upon 
the  lands.  We  concur  in  the  opinion  of  the  chancellor,  that 
the  variance  between  the  allegations  of  the  bill,  and  the  evi- 
dence as  to  the  fact  or  matter  of  payment,  is  fatal  to  the  right 
of  the  complainant  to  relief. 

Under  the  usual  practice  in  courts  of  chancery,  as  it  was 
recognized  prior  to  the  present  statutes,  the  chancellor  could 
very  properly  have  stopped  here  and  dismissed  the  bill ;  all 
that  the  plaintiff  could  have  asked  properly,  not  having  moved 
to  amend  before  the  hearing,  would  have  been  a  dismissal  with- 
out prejudice  to  his  rights  to  commence  another  suit,  and  that 

Vuv.  T,XXV.« 


1883.]  OF  ALABAMA.  223 

fGilmer  v.  Wallace.] 

is  awarded  to  him  by  the  present  decree.  But  the  statutes 
have  wrought  most  material  changes  in  the  practice,  intended, 
wlietlier  such  is  their  practical  effect  and  operation  or  not,  to 
expedite  the  trial  of  causes  upon  their  real  merits,  and  to  avoid 
all  injury  resulting  from  mispleading  in  whatever  cause  it  may 
originate.  At  any  time  before  linal  decree,  it  is  the  duty 
of  the  court,  it  is  not  matter  of  discretion,  but  of  duty,  to  allow 
amendments  to  bills  by  striking  out  or  adding  new  parties,  "or 
to  meet  any  state  of  evidence  which  will  authorize  relief ;"  and 
the  only  terms  which  can  be  imposed  are  the  payment  of  costs. 
Code  of  1876,  §  3790.  The  rule  of  practice  was  formerly  that 
an  amendment  of  pleading  was  matter  of  solicitation  by  the 
parties ;  it  was  not  the  duty  of  the  court  to  stay  the  proceed- 
ings and  direct  or  request  parties  to  make  such  as  were  neces- 
sary to  meet  the  necessities  of  the  case.  When,  as  in  the 
present  case,  the  decree  is  rendered  in  vacation,  after  a  sub- 
mission in  term  time,  following  the  spirit  of  the  statutes, 
observing  their  purposes,  we  have  held  that  the  court  is  not  at 
liberty  to  pronounce  a  decree  in  vacation,  disposing  of  the  case 
because  of  insufficiency  or  deficiency  in  the  pleading  capable  of 
being  cured  by  amendment,  without  affording  to  the  party  the 
opportunity  of  curing  it,  though  he  has  not  offered  an  amend- 
ment or  solicited  the  privilege  of  offering  it. — Kingsbury  v. 
Flowers^  65  Ala.  479.  The  like  rule  must  be  applied  when,  in 
vacation,  the  chancellor  is  constrained  to  deny  relief  to  the 
complainant  because  of  a  variance  between  the  pleadings  and 
evidence,  or  because  the  case  made  by  the  proof  is  inconsistent 
with  the  averments  of  the  bill.  The  most  manifest  purpose  of 
the  statute  is  the  allowance  of  amendments  at  the  hearing,  at 
any  time  before  the  rendition  of  final  decree,  "  to  meet  any 
state  of  evidence  which  will  authorize  relief."  An  evil  conse- 
quence supposed  to  result  under  the  former  practice  M'^as,  that 
a  complainant,  having  and  proving  a  just  demand,  "was  often 
denied  relief,  because  there  was  a  variance  or  inconsistency  be- 
tween the  allegations  of  the  bill  and  the  evidence,  discovered 
too  late  to  be  cured  by  amendment.  Now,  if  it  be  discovered 
at  any  time  before  final  decree,  the  objection  can  be  removed 
by  amendment,  and  the  right  to  remove  it  by  amendment  the 
statute  is  intended  to  secure. 

There  must,  however,  be  shown  a  "  state  of  evidence  which 
will  authorize  relief,''  for,  if  no  such  evidence  is  shown,  the 
variance  or  inconsistency  is  immaterial  ;  the  bill  fails,  not  be- 
cause of  the  variance  or  inconsistency,  but  because  there  is  a 
want  of  evidence  entitling  the  complainant  to  relief  in  any  event. 
Reaching  the  conclusion  that  the  chancellor  should  not  have 
dismissed  the  bill  in  vacation,  because  of  the  variance  or  in- 
consistencv  between  the  allegations  of  the  bill  and  the  evidence, 
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which  conld  be  cured  by  amendment,  without  affording  the 
complainant  the  opportunity  to  amend,  the  next  inquiry  is^ 
whetlier  there  is  a  state  of  evidence  which  justifies  an  amend- 
ment. In  the  consideration  of  this  question,  it  is  not  necessary, 
nor  is  ii  proper,  to  pass  upon  the  weight  of  the  evidence  ;  it  is 
enough  that  the  evidence  for  the  plaintiff  makes  out  a  prima 
facie  case,  entitling  him  to  relief,  the  effect  of  which  the  de- 
fendant must  overcome.  This  follows  because  of  the  right 
the  statute  secures  to  each  party  to  take  additional  testimony,, 
if  the  amendment  is  made  in  vacation,  or,  if  made  in  term 
time,  and  the  opposite  party  claims,  as  he  may,  a  continuance 
as  matter  of  right.  If,  upon  granting  leave  to  amend,  the 
court  passed  upon  the  sufficiency  of  the  evidence,  the  case 
would  be  partially  decided,  without  the  consideration  of  the 
additional  evidence  the  parties  have  the  right  to  introduce^ 
and  decided  in  the  absence  of  appropriate  pleading.  When  a 
prima  facie  case  is  shown,  a  case  which,  if  not  counterbalanced 
and  overcome  by  opposing  evidence  introduced  by  the  defend- 
ant, would  entitle  the  complainant  to  relief,  he  should  have  the 
opportunity  of  adapting  his  pleadings  to  meet  it.  Then  the 
court  is  in  a  situation,  and  the  parties  are  in  a  condition,  to  de- 
mand that  the  evidence  shall  be  weighed,  and  the  controversy 
finally  determined. 

Tile  evidence  in  the  record  introduced  by  the  plaintiff  proves 
prima  facie,  the  payment  of  the  mortgage  debt ;  but  its  pre- 
sentation at  once  raises  the  objection,  that  it  does  not  corre- 
spond to  the  allegations  of  the  bill  ;  an  objection  fatal  to  the 
right  to  relief,  until  by  atnendment  it  is  removed,  rendering 
unnecessary  an  examination  of  the  evidence  introduced  by  the 
defendant.  There  can  not  be  an  examination  of  that  evidence, 
a  comparison  of  it  with  the  evidence  of  the  plaintiff,  a  deter- 
mination of  the  sufficiency  of  all  the  evidence  to  generate  a 
just,  rational  belief  of  the  existence  of  the  affirmative  fact,  the 
burden  of  proving  which  rests  upon  the  plaintiff,  unless  the 
court  determined  a  hypothetical  case,  treated  the  bill  as 
amended,  forecasting  the  case  made  by  the  evidence  ;  and  such 
a  determination  would  embarrass,  if  it  is  not  a  practical  denial 
of,  the  right  of  the  parties  to  introduce  additional  testimony, 
when  the  amendment  is  made. 

We  are  of  opinion  the  chancellor  erred  in  the  dismissal  of 
the  bill  without  affording  the  plaintiff  the  opportunity  to 
amend,  curing  the  variance  between  its  allegations  and  the 
prima  facie  case  made  by  the  evidence  entitling  the  plaintiff" 
to  relief.  We  do  not  express  any  opinion  upon  the  weight  of 
the  evidence;  nor  whether,  when  it  is  considered  in  its  entirety, 
the  prima  facie  case  made  by  the  evidence  for  the  pjaintiff  is 
not  overcome  and  repelled.     That  is  not  now  a  question,  in  the 
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present  condition  of  the  pleadings,  which  can  or  ought  to  be 
considered  and  determined. 
Ileversed  and  remanded. 


Vandiveer  v.  Stickney. 

Statutory  Heal  Action  in  the  Nature  of  Ejectment. 

1.  Possession  of  land  under  parol  gift;  when  adverse. — Possession  of 
land  by  a  donee,  under  a  more  parol  gift,  accompanied  with  a  claim  of 
right,  is  an  adverse  holding  as  against  the  donor,  which,  if  continued 
without  interruption  for  ten  years,  is  protected  by  the  statute  of  limita- 
tions, and  matures  into  a  good  title. 

2.  Same. — That  such  a  parol  gift  conveys  no  title,  and  only  operates 
as  a  mere  tenancy  at  will,  capable  of  revocation  or  disafiirraance  by  the 
donor  at  any  time  before  the  bar  is  complete,  is  immaterial ;  it  is  evi- 
dence of  the  beginning  of  an  adverse  possession  by  the  donee,  which  can 
only  be  repelled  by  showing  a  subsequent  recognition  of  the  donor's  su- 
perior title. 

3.  Same;  when  conveyance  rendered  void  by  adverse  holding. — A  mort- 
gage of  the  land  by  the  donor  to  a  stranger,  during  such  adverse  posses- 
sion by  the  donee,  is  void,  although  the  donee  may  know  that  his  title  is 
defective,  and  tlie  mortgagee  has  no  actual  notice  of  the  adverse  holding. 

4.  Adverse  possession  of  land  under  parol  gift  ;  effect  of  subsequent  i>os- 
session  by  donor  as  donee's  tenant. — The  fact  that  the  mortgagor  was,  in 
such  case,  in  the  temporary  occupancy  of  a  portion  of  the  land,  at  the 
time  of  the  execution  of  the  mortgage,  is  immaterial,  if  he  entered  after 
the  commencement  of  tiie  donee's  adver.se  possession,  and  holds  as  a 
mere  tenant  of  the  latter,  fully  recognizing  his  title  as  landlord  and  own- 
er ;  the  settled  doctrine  in  this  State  being,  that  the  pos.ses8ion  of  the 
tenant  is  the  possession  of  the  landlord,  and  notice  of  the  former  is  no- 
tice of  the  latter. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  William  P.  Vandiveer  against  Henry  G.  Stickney 
and  Mary  E.  Stickney;  was  commenced  on  17th  May,  1880; 
and,  as  to  that  portion  of  the  land  actually  in  controversy, — to 
which  a  disclaimer  tiled  by  the  defendants  did  not  apply. — the 
cause  was  tried  on  issues  joined  on  the  pleas  of  not  guilty  and 
the  statute  of  limitations  of  ten  years,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  defendants. 

The  evidence  introduced  on  behalf  of  the  i)laintiff  tended  to 
show  that  "the  property  sued  for  was  the  property  of  R.  B.  Ow- 
ens at  his  death  ;  that  the  said  Owens  died  intestate,  in  the  year 
1862,  lea-ving  as  his  only  heirs  at  law  his  children,  William,  Ed- 
win, and  Emma  Owens,  and  Mrs.  Stickney,  the  defendant;  that 
15 
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said  Emma  died  in  March,  1869,  unmarried,  and  without  chil- 
dren ;"  that  on  16th  June,  1870,  said  Edwin  and  William  Ow- 
ens executed  to  the  plaintiff  a  mortgage  on  an  undivided  two- 
thirds  interest  in  the  land  described  in  the  complaint,  to  secure 
money  then  loaned  to  them  by  the  plaintiff ;  and  that  said  debt 
had  not  been  fully  paid. 

The  evidence  introduced  on  belialf  of  Mrs.  Stickney  tended 
to  show  that  her  sister  Emma,  at  the  time  of  her  death,  was 
about  sixteen  years  of  age ;  that  prior  to  her  death  she  ex- 
pressed a  desire  that  Mrs.  Stickney  should  have  her  interest  in 
her  father's  estate,  on  account  of  her  care  for  her,  and  on  ac- 
count of  the  money  she  had  spent  for  her ;  that  within  a  few 
days  after  the  death  of  the  said  Emma,  Edwin  and  William 
Owens  and  Mrs.  Stickney  "met  and  discussed  the  matter  be- 
tween them,  and  it  was  agreed  between  them  that  Mrs.  Stick- 
ney should  have  said  Emma's  interest  in  said  property  ;"  that 
this  agreement  was  verbal ;  that  from  the  time  of  said  agree- 
ment, Mrs.  Stickney  entered  into  the  possession  of  said  prop- 
erty "  by  herself,  or  her  husband,  as  trustee,  or  tenants,  claiming 
the  entire  property  as  her  own  in  good  faith,  continuously, 
openly,  notoriously  and  adversely;"  that  she  has  continued 
"in  such  possession  of  the  same  by  herself,  husband  or  tenants, 
and  was  in  such  adverse  possession  at  the  time  of  the  execution 
of  said  mortgage  to  the  plaintiff,  she,  at  that  time,  and  ever 
afterwards,  claiming  the  said  property  as  her  own,  in  good 
faith,  openly,  notoriously  and  adversely  to  her  brothers  and 
all  the  world  ;"  that  on  2 1st  February,  1870,  the  said  Edwin 
executed  a  deed,  conveying  to  Mrs.  Stickney  his  undivided  in- 
terest in  said  property,  wliich  deed  was  duly  recorded ;  that 
the  said  William  "  had  conveyed  to  Mrs.  Stickney  his  undi- 
vided one-fourth  interest  in  his  father's  estate,  of  which  he  was 
possessed,  before  his  sister  Emma's  death,  and  that  the  deed 
conveying  said  interest  was  duly  executed,  prior  to  the  death  of 
his  sister  Emma,  and  upon  a  valuable  consideration  ;  that  the 
only  right  to  said  William's  one-twelfth  interest  in  said  real 
estate,  acquired  through  his  said  sister  Emma,  claimed  by  Mrs. 
Stickney,  was  under  and  through  said  verbal  agreement,  and 
the  adverse  possession  thereof  as  aforesaid;"  and  that  after 
said  verbal  agreement,  neither  the  said  William  nor  the  said 
Edwin  ever  asserted  any  right,  title,  claim  or  interest  in  or  to 
the  share  of  the  said  Emma  in  said  property. 

"  Plaintiff  then  introduced  evidence  tending  to  show  that 
Edwin  and  William  Owens  were  in  possession  of  said  stables 
and  stable  lot  [a  part  of  the  property  in  controversy]  in  the 
spring  of  1870,  and  at  the  time  of  the  execution  of  said  mort- 
gage ;  and  there  was  also  evidence  introduced  l)y  defendants, 
tending  to  show  that  the  said  William  and  Edwin  Owens,  while 
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in  possession  as  aforesaid,  at  the  time  of  the  execution  of  said 
mortgage,  were  there  as  the  tenants,  and  employees  of  the  de- 
fendants Stickney  and  wife,  and  in  no  other  capacity.  The 
said  plaintiff  also  testified  that  he  had  no  knowledge  of  the 
claim  or  title  of  Mrs.  Stickney  to  the  interest  of  her  said 
brother  AVilliam  in  said  Emma's  one-fourth  of  said  property 
described  in  said  mortgage." 

The  foregoing  was  the  substance  of  the  evidence  introduced 
on  the  trial  bearing  on  the  questions  decided  by  the  court.  The 
plaintiff  reserved  numerous  exceptions  to  charges  given  and 
refused,  which  the  opinion  does  not  render  necessary  to  set  out. 

Those  charges  are  here  assigned  as  error. 

Troy  &  Tompkins  and  David  Clopton,  for  appellant. 

KicE  &  Wiley,  Bragg  &  Thorington  and  John  G.  Win- 
ter, contra. 

SOMERVILLE,  J. — We  discover  no  error  in  the  rulings  of 
the  circuit  court,  as  shown  in  the  present  record. 

In  Collins  V.  Jo/mson,  57  Ala.  304,  it  was  decided  that  an 
uninterrupted,  continuous  possession  of  lands  by  a  donee,  under 
a  mere  pai'ol  gift,  accompanied  with  a  claim  of  right,  is  an  ad- 
verse holding  as  against  the  donor,  and  will  be  protected  by  the 
statute  of  limitations,  thus  maturing  into  a  good  title  by  the 
lapse  of  ten  years.  The  fact  is  immaterial  that  such  a  parol 
gift  of  lands  conveys  no  title,  and  only  operates  as  a  mere  ten- 
ancy at  will,  capable  of  revocation  or  disaffirmance  by  the 
donor  at  any  time  before  the  bar  of  the  statute  is  complete. 
It  is  evidence  of  the  beginning  of  an  adverse  possession  by  the 
donee,  which  can  be  repelled  only  by  showing  a  subsequent 
recognition  of  the  superiority  of  the  title  of  the  donor.  The 
essence  of  adverse  possession  is  the  quo  animo  or  intention 
with  which  the  possession  is  taken  and  held  by  a  defendant. 
It  is,  in  the  settled  language  of  the  books,  the  intention  which 
"guides  the  entry,  and  fixes  its  character." — Angell  on  Lim. 
§  386  ;  Ewing  v.  Bitrnet,  11  Peters  (U.  S.),  41.  Even  where 
the  technical  relation  of  landlord  and  tenant  exists,  and  despite 
the  settled  rule  that  a  tenant  will  not  be  permitted  to  dispute 
the  title  of  his  landlord,  there  is  no  principle  of  law  or  of  pub- 
lic policy  which  forbids  a  tenant  from  holding  adversely  to  the 
landlord,  so  as  to  acquire  title  of  the  demised  premises  under 
the  operation  of  the  statute  of  limitations.  But  in  all  such 
cases,  the  presumption  in  the  first  instance  is,  that  the  tenant's 
possession  is  permissive  and  in  subordination  to  the  title  of 
the  landlord,  and  there  must  be  clear  and  positive  proof  of  a 
disclaimer  or  renunciation  of  the  superior  title,  brought  home 
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to  the  knowledge  of  the  landlord  with  unquestionable  cer- 
tainty.— Angell  on  Lim.  §  444;  2  Brick.  Dig.  p.  200,  §§ 
101,  102. 

The  evidence  tended  to  show  that  the  defendants  held  ad- 
verse possession  of  the  lands  in  suit  for  more  than  ten  years 
prior  to  the  commencement  of  the  action.  The  undivided  in- 
terest of  Emma  Owen,  which  on  her  death  descended  in  part 
to  her  two  brothers,  William  and  Edwin,  was  released  by  parol 
to  their  other  sister,  Mrs.  Stickney,  who  is  one  of  the  defend- 
ants. Her  adverse  possession  commenced  at  this  time,  which 
was  about  the  middle  of  March,  1869,  and  is  shown  to  have 
continued,  without  any  subsequent  recognition  of  the  title  of 
her  donors,  until  the  commencement  of  this  suit,  in  May, 
1880.  The  mortgage  executed  by  the  two  brothers  to  Yandi- 
veer,  the  plaintiff,  in  June,  1870,  did  not  change  the  adverse 
nature  of  Mrs.  Stickney's  possession,  nor  operate  in  any  man- 
ner to  stop  the  running  of  the  statute. 

This  mortgage,  moreover,  is  shown  to  have  been  executed  by 
the  mortgagors  during  the  period  of  Mrs.  Stickney's  occupancy 
and  adverse  holding,  the  hostile  character  of  which  was  not 
only  known  to  them,  but,  in  its  inception,  was  expressly  au- 
thorized by  their  parol  release  of  the  deceased  sister's  interest 
in  the  mortgaged  lands.  The  mortgage  was  therefore  void  as 
tending  to  prouiote  champerty  and  maintenance  by  traffic  in 
litigated  titles.  The  rule  of  law  rendering  conveyances  of  lands 
void,  when  held  adversely,  is,  in  part,  one  of  public  policy,  de- 
signed to  "  throw  obstacles  in  the  way  of  asserting  doubtful 
rights  to  the  prejudice  of  occupants." — Clay  v.  Wyaii,  6  J.  J. 
Marsh.  583 ;  Bernstein  v.  Humes,  60  Ala.  582.  "  It  seems," 
says  Chancellor  Kent,  '•  to  be  the  general  sense  and  usage  of 
mankind,  that  tiie  transfer  of  real  property  should  not  be  valid, 
unless  the  grantor  hath  the  capacity  as  well  as  the  intention  to 
deliver  possession." — 4  Kent.  448. 

To  avoid  a  conveyance  on  this  ground,  it  is  not  requisite  that 
such  adverse  possession  should  be  asserted  under  any  color  of 
title,  but  only  under  claim  of  right.  But  it  must  he  actual  as 
distinguislied  from  constructive  possession. — Bernstein  v. 
Humes,  71  Ala.  260  ;  Eureka  Co  v.  Edwards,  II.  248  Nor 
is  it  required  that  the  mortgagee,  or  other  purchaser  should  have 
actual  notice  of  such  adverse  holding,  in  order  to  vitiate  the 
conveyance.  The  constructive  notice  implied  from  possession 
is  sufficient. — Bernstein  v.  Humes,  supra. 

Nor,  yet  again,  does  a  knowledge  by  one  in  actual  possession, 
claiming  title,  that  his  title  is  defective,  avail  to  destroy  its  ad- 
verse character.     The  test  is  the  actual  claim,  and  not  the  hona 
fides  of  it,  in  all  cases,  at  least,  where  the   possession   is  actual 
and  not  merely  constructive. — Smith  v.  Roberts,  62  Ala.  83  ; 
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Alexander  v.  Wheeler^  69  Ala.  332  ;  Gordon^  Rankin  c&  Co. 
V.  Tweedy,  74  Ala.  232. 

These  principles  are  all  pertinent  to  the  present  case,  and 
were  recognized  in  the  rulings  of  the  court. 

The  doctrine  settled  in  this  State  is,  that  the  possession  of  the 
tenant  is  the  possession  of  the  landlord,  and  notice  of  the  for- 
mer is  notice  of  the  latter.  The  reason  is,  as  observed  in  a  for- 
mer decision,  that  an  inquiry  of  the  occupant  will  b6  likely  to 
lead  to  a  knowledge  of  the  fact  that  he  is  a  mere  tenant,  hold- 
ing, not  in  his  own  right,  but  in  the  right  of  another  who  is 
his  landlord. — Brunson  v.  Bi'ooks,  68  Ala.  248  ;  Pique  v.  Ar- 
endale.  71  Ala.  91  ;  Wade  on  Notice,  §§  284-286  ;  Burt  v. 
Cassety,  12  Ala.  734. 

It  was  immaterial,  therefore,  that  the  mortgagors  were  in  the 
temporary  occupanc}'  of  a  portion  of  the  property  sued  for  at 
the  time  of  the  execution  of  the  mortgage,  in  the  year  1870, 
provided  they  entered  after  the  commencement  of  Mrs.  Stick- 
ney's  adverse  possession,  and  as  mere  tenants,  fully  recognizing 
the  superiority  of  her  title  as  owner  and  landlord.  Purchasers 
from  tenants  are  as  fully  precluded  as  the  tenants  themselves, 
from  disputing  the  title  of  their  landlord. — Taylor's  Land.&  Ten. 
§  91  ;  Bishop  v.  Lalouette,  67  Ala.  197.  The  principle  settled 
in  McCar'thy  v.  Nicrosi,  72  Ala.  332,  does  not  conflict  with  this 
view.  There  the  possession  of  the  vendor  and  purchaser  was 
joint,  both  being  in  actual  possession  at  the  time  the  deed  was 
executed.  It  was  held  that,  in  as  much  as  there  was  no  visible 
change  of  possession,  a  third  person  purchasing  would  not  be 
charged  with  constructive  notice  of  the  unrecorded  deed  of  the 
first  vendee.  If,  however,  the  vendor  had  openly  and  visibly 
yielded  exclusive  possession  to  the  vendee,  and  had  afterwards 
gone  in  as  a  mere  tenant,  the  rule  would  have  been  otherwise. 
Such  is  this  case,  in  fact,  as  well  as  in  principle  and  legal  effect. 

Judgment  affirmed. 


Kelly  V.  Hancock. 

Statutory  Real  Action  in  the  Natui^e  of  Ejectment. 

1.  Evidence  ;  admissibility  of. — In  ejectment  by  a  widow  to  recover  a 
portion  of  the  decedent's  lands  which  had  been  assijmed  to  her  as 
dower,  and  which,  by  parol  contract,  she  had  sold,  but  had  never  con- 
veyed, it  being  a  disputed  question,  under  the  plea  of  the  statute  of  lim- 
itations, whether  she  had  been  fully  paid  for  the  lands  so  sold  by  her, 
the  fact  that  she  did  not  file  a  claim  for  any  part  of  the  purchase-money 
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against  the  insolvent  estate  of  the  deceased  purchaser,  is  admissible  in 
evidence  against  her,  as  a  circumstance,  to  be  weighed  by  the  jury,  with 
the  other  testimony,  in  determining  whether  any  part  of  the  purchase- 
money  remained  unpaid. 

2.  Decree  in  equity  ;  extent  of  operation  as  an  estoppel. — The  purchaser 
from  the  widow  having  also  purchased  from  the  decedent's  administra- 
tor the  estate's  interest  in  the  entire  tract  out  of  which  the  dower  had 
been  assigned,  including  the  reversion  in  the  dower  portion,  and  having- 
died  without  paying  therefor,  a  bill  was  filed  against  his- heirs  (to  w^hich 
the  widow  was  also  made  a  party  defendant),  to  enforce  a  vendor's 
lien  for  the  unpaid  purchase-money,  setting  forth  the  allotment  of  dower 
to  the  widow, with  a  description  of  the  land  so  allotted,  the  extent  of  the 
purchase  from  the  administrator,  and  that  it  embraced  only  the  rever- 
sion in  the  dower  land,  and  seeking  no  relief  against  the  widow.  She 
having  made  no  defense  by  answer  or  otherwise,  on  the  hearing  a  decree 
was  entered,  ordering  a  sale  of  the  entire  tract,  witliout  mention  of  the 
dower  claim,  or  any  particular  estate  in  any  of  the  land  ;  and,  under 
this  decree,  a  sale  and  conveyance  were  made,  purporting  to  be  also  of 
the  entire  tract.  Held,  that  the  decree  must  be  referred  to  the  claim  set 
up  in  the  bill,  and  that  the  widow  is  not  thereby  estopped  from  asserting 
her  title  to  the  dower  land. 

3.  Rule  of  repose  as  applied  to  possession  of  land. — A  son  of  the  widow 
having  become  the  purchaser  at  the  sale  under  said  decree,  and  having 
taken  possession  under  his  purchase,  and  continued  therein  until  his 
death,  and  she,  after  being  out  of  possession  from  the  time  she  sold  the 
dower  land,  having  returned  and  resided  with  him  until  his  death,  when 
she  again  surrendered  possession,  it  was  further  held,  that  if  the  son 
claimed  the  absolute  and  exclusive  ownership  of  the  entire  tract,  his 
mother  residing  witli  him  nierelj^  as  a  member  of  his  household,  and  as- 
serting no  claim  herself,  after  the  lapse  of  twenty  years  from  the  time  she 
surrendered  possession  to  the  purchaser  of  the  dower  land,  the  law 
would  presume  against  her  payment  therefor,  a  conveyance  thereof,  or 
any  thing  else,  to  quiet  a  possession  which  had  so  long  remained  undis- 
turbed ;  but  that  no  such  presumption  could  be  indulged  against  her,  if 
her  .son's  possession  was  in  recognition  of  her  rights,  she  asserting  title 
to  the  dower  land  while  she  resided  with  him. 

Appeal  from  Madison  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speake. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  Julia  J.  Hancock  against  Solon  and  Emmett  Kel- 
ly ;  and  was  commenced  on  21st  June,  1881.  The  defendants 
pleaded,  in  short  by  consent,  (1)  not  guilty,  (2)  the  statute  of 
limitations  of  ten  years,  and  (3)  the  statute  of  limitations  of 
twenty  years  ;  and  upon  issue  joined  on  these  pleas  the  cause 
was  tried,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff. 

As  shown  by  the  evidence,  Robert  Hancock  died  in  1856, 
leaving  the  plaintiff  his  widow,  and  seized  and  possessed  in  fee 
of  a  tract  of  land  in  Madison  county,  containing  six  hundred 
and  forty  acres,  of  which,  on  4th  April,  1857,  two  hundred  and 
thirteen  acres,  the  lands  sued  for  in  this  action,  were  duly  al- 
lotted to  the  plaintiff  as  dower;  and  on  which  was  situated  the 
dwelling  house  of  plaintiff's  husband,  where  he  had  resided  for 
many  years  prior  to  his  death.     On  18th  October,  1858,  "  the 
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reversionary  interest  in  said  dower  land,  together  with  tlie  fee 
simple  of  the  balance  of  said  tract  of  six  hundred  and  forty 
acres,  was  duly  sold"  by  John  Seay,as  the  administrator  of  said 
estate,  pursuant  to  a  decree  of  the  probate  court  of  said  county, 
to  William  M.  Gooch,  who  also  purchased  from  the  plaintiff 
her  estate  in  the  dower  land  for  $4000,  one-half  of  which 
was  paid  in  cash.  This  latter  purchase  was  made  through  said 
Seay,  as  plaintiff's  agent,  and  does  not  appear  to  have  been  in 
writing.  Gooch,  having  taken  possession  under  his  purchase, 
continued  therein  until  his  death,  which  occurred  a  few  years 
afterwards.  He  having  failed  to  pay  for  the  lands  bought  by 
him  at  the  administrator's  sale,  after  his  death  a  bill  was  filed 
in  the  chancery  court  to  enforce  a  vendor's  lien  thereon  for  the 
unpaid  purchase-money  ;  and,  in  1867,  the  entire  tract  was  sold 
under  a  decree  rendered  in  the  cause  made  by  said  bill,  as  is 
more  fully  stated  in  the  opinion.  At  this  sale  John  W.  Han- 
cock, the  son  of  said  decedent  and  of  the  plaintiff,  became  the 
purchaser,  receiving  a  conveyance  purporting  to  convey  the 
entire  tract  to  him.  He  took  possession  and  continued  therein 
until  his  death,  in  November,  1880.  The  defendants  claim 
under  John  W.  Hancock,  as  shown  in  the  opinion.  In  Janu- 
ary or  February,  1858,  the  plaintiff  went  to  Winchester,  Ten- 
nessee "  for  the  purpose  of  educating  her  children."  In  1867, 
she  returned  to  this  State  from  Tennessee,  and  resided  in  the 
dwelling  house  on  said  dower  land,  with  her  said  son,  until  his 
death,  in  November,  1880 ;  and  after  his  death,  she  continued 
to  reside  in  said  house  until  January,  1881,  when  she  left  it. 

The  other  facts  disclosed  by  the  evidence,  and  the  exceptions 
reserved  in  the  court  below,  so  far  as  passed  on  by  this  court, 
are  sufficientl}^  stated  in  the  opinion. 

Cabaniss  &  Ward,  for  appellants.  (1)  If  Gooch  paid  Mrs. 
Hancock  the  purchase-money  for  the  dower  in  full,  his  posses- 
sion became  adverse. — 1  Brick.  Dig.  p.  50,  §  15.  John  W. 
Hancock  succeeded  Gooch  in  this  adverse  possession  by  virtue 
of  the  register's  deed  to  him.  This  adverse  possession  for  ten 
years,  exclusive  of  the  war,  had  the  effect  to  invest  John  W. 
Hancock  witii  the  legal  title,  without  any  conveyance  from 
Mrs.  Hancock. — 1  Brick.  Dig.  p.  51,  g  41.  Whether  Gooch 
had  paid  Mrs.  Hancock  in  full  or  not,  was  therefore,  a  material 
inquiry,  determining  the  character  of  his  possession.  Her  ad- 
mission of  full  payment  had  been  proved ;  but  she  denied  it. 
That  she  had  failed  to  make  any  claim  against  his  estate,  was 
a  circumstance  that  the  jury  might  well  have  weighed,  with 
her  admission,  against  her  denial.  The  record  showing  this 
failure  was,  therefore,  competent  evidence.  (2)  Payment  of 
a  part  of  the  purchase-money  and  going  into  possession  by  the 
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purchaser  took  the  contract  out  of  the  statute  of  frauds. — Code, 
1876,  §  2121,  subd.  5.  The  charge  requested  by  appellant 
should  have  been  given.  (3)  The  plaintiff  was  a  party  to  the 
bill  filed  to  enforce  payment  of  the  unpaid  purchase-money 
due  the  estate  of  her  husband.  The  decree  authorized  the  sale 
of  the  entire  tract ;  that  decree  stands  unreversed,  and  is  now 
conclusive  on  the  plaintiff.  This  point  discussed  with  follow- 
ing citation  of  authorities  :  2  Brick.  Dig.  145,  ^  203  :  Ih.  145,  § 
204 ;  Ih.  145,  §  206. 

D.  D.  Shelby,  <?on^^'a,af  ter  discussing  other  questions  raised  by 
the  record,  contended  that  the  plaintiff's  right  to  maintain  this 
action  was  in  no  way  affected  by  the  proceedings  and  decree  in 
the  suit  brought  to  enforce  the  vendor's  lien  for  the  unpaid 
purchase-money  due  the  estate  of  plaintiff's  husband,  citing  the 
following  authorities  :  Freeman  on  Judgments,  §  271 ;  Wells' 
Ees  Adj.  §  225 ;  II.  §§  226-7;  2  Whart.  on  Ev.  785,  note  1,  and 
cases  cited  ;  Fellows  v.  Hanlow,  20  Cal.  450  ;  Riley  v.  Jo/mson, 
38  N.  Y.  63 ;  Coit  v.  Tracy,  8  Conn.  267 ;  Bradford  v.  Brad- 
ford, 5  Conn.  127  ;  Phillips  v.  Thompson,  3  Stew.  &  Port. 
369  ;  Hopkins  v.  lee,  6  Wheat.  109  ;  McCalley  v.  Robinson, 
70  Ala.  432. 

STONE,  J.— The  defendants  below,  appellants  here,  offered 
to  prove  that  Mrs.  Hancock  did  not  tile  her  claim  for  unpaid 
purchase-money  of  her  dower  interest  against  the  insolvent 
estate  of  W.  M.  Gooch.  This  was  ruled  out.  Certainly  this 
failure  is  by  no  means  conclusive  evidence  that  she  had  no  such 
claim.  Many  reasons  may  be  supposed  why  she  did  not  then 
prefer  a  claim,  and  it  may  be  that  a  satisfactory  reason  can  be 
shown  why  it  was  not  done.  But  whether  or  not  there  was 
such  valid,  subsisting,  unpaid  claim,  was  one  of  the  disputed 
questions  on  the  trial.  We  think  this  testiinony  ought  to  have 
been  received,  to  be  weighed  with  the  other  testimony,  in  de- 
termining whether  there  was  such  unpaid  balance.  If  the  pur- 
chase-money was  paid  in  full,  then  the  holding  became  adverse, 
and  would  perfect  a  bar  in  ten  years  from  that  time.  The 
war  intervening,  the  actual  time  necessary  to  perfect  a  bar 
would  be  extended  to  fourteen  years,  eight  months  and  ten 
days,  of  independent,  or  adverse  holding.  The  circuit  court 
erred  in  ruling  this  testimony  out. 

We  do  not  say  such  testimony  would,  per  se,  bar  a  recovery. 
Such  failure  to  file  is  only  a  surrender  of  all  right  to  go 
against  the  insolvent  estate.  It  is  no  abandonment  of  the  right 
to  recover  the  land,  nor  of  the  right  to  enforce  a  vendor's  lien 
upon  it,  if  such  right  be  asserted  in  time.  It  is,  as  we  have 
said,  only  a  circumstance  to  be  weighed  by  the  jury  in  deter- 
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mining  whether,  in  fact,  there  remains  unpaid  purchase-money. 
And  to  tliat  extent,  it  is  only  important,  as  l)earing  on  tlie 
question  of  time  necessary  to  perfect  a  bar. —  Walker  v.  Craw- 
ford, 70  Ala.  567. 

The  circuit  court  did  not  err  in  rejecting  the  trust-deed  made 
by  Mrs.  Hancock  to  indemnify  Scruggs,  her  acceptor.  On  its 
face  it  does  not  tend  to  prove  any  thing  material  to  the  issue 
being  tried,  and  nothing  was  offered  in  connection  with  it, 
tending  to  show  its  materiality.  We  can  not  perceive  how 
proof  that  a  debt  contracted  by  Mrs.  Hancock  to  Scruggs, 
Donegan  ifc:  Co.,  even  though  never  paid  by  her,  can  tend  to 
prove  that  Gooch,  a  stranger  to  the  transaction,  had  either  paid 
the  bill,  or  paid  a  debt  he  owed  to  Mrs.  Hancock. — ISeah  v. 
Edmondson,  71  Ala.  509. 

It  is  among  the  undisputed  facts  in  this  record,  that  dower 
in  the  lands  sued  for  was  allotted  to  Mrs.  Hancock,  before  the 
larger  tract  out  of  which  it  was  carved  was  sold  under  decree 
of  the  probate  court,  as  of  the  estate  of  her  deceased  husband, 
Robert  Hancock;  that  at  such  sale  Gooch  became  the  pur- 
chaser of  the  entire  tract,  but  only  purchased  the  reversion  in 
that  part  which  had  been  assigned  as  dower ;  and  that  the  in- 
terest he  acquired  in  the  dower  estate,  was  by  virtue  of  an  in- 
dependent purchase  from  Mrs.  Hancock,  through  her  agent. 
The  purchase-money  to  be  paid  for  the  estate's  interest  in  the 
lands,  was  payable  to  Seay,  the  administrator.  By  an  inde- 
pendent contract,  Gooch  purchased  the  dower  interest  of  Mrs. 
Hancock,  and  by  that  contract  bound  himself  to  pay  the  pur- 
chase-price to  her.  He  obtained  title  from  neither  vendor. 
He  took  possession  under  his  several  purchases,  and  retained 
possession  until  his  death,  a  few  years  afterwards.  He  did  not 
pay  the  purchase-money  promised  to  the  adminiatrator,  Seay. 
He  paid  one-half  the  purchase-price  promised  to  Mrs.  Hancock 
for  her  dower  interest.  Whether  he  paid  the  other,  deferred 
installment,  was  one  of  the  controverted  questions  in  this  trial. 
Mrs.  Hancock  left  the  premises  as  early  as  1858,  and  did  not 
institute  this  suit  until  1881,  about  twenty-three  years  after 
surrendering  the  possession  to  Gooch. 

A  bill  was  filed  against  the  heirs  of  Gooch  to  enforce  a  ven- 
dor's lien  for  the  payment  of  the  notes  given  to  the  adminis- 
trator, in  the  purchase  of  the  lands  under  the  probate  sale. 
Mrs.  Hancock  was  made  a  defendant  to  that  bill,  and  neither 
answered,  nor  made  other  defense.  The  bill  set  forth  the  ex- 
tent of  Gooch's  purchase,  and  that  it  embraced  only  the  rever- 
sion in  that  part  of  the  land  which  had  been  allotted  to  Mrs. 
Hancock  as  dower.  It  also  averred  the  allotment  of  dower  to 
Mrs.  Hancock,  describing  it  by  numbers,  metes  and  bounds. 
The  chancellor  decreed  a  sale  of  the  entire  tract,  without  men- 
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tioning  the  dower  claim,  or  any  particular  estate  in  any  of  the 
land.  The  sale  and  conveyance  under  the  chancellor's  decree 
were  made  in  the  same  way.  John  W.  Hancock,  son  of  Robert 
Hancock  and  of  Mrs.  Hancock,  the  dowress,  became  the  pur- 
chaser, and  received  a  conveyance  from  the  register.  This 
was  in  1867,  and  John  W.,  the  purchaser,  immediately  took 
possession,  his  mother  occupying  with  him.  He  and  his 
mother  continued  to  live  together  on  the  premises  until  1880, 
when  John  W.,  the  son,  died.  The  lands  were  soon  afterwards 
sold  under  mortgages  executed  by  John  W.,  and  the  brothers 
Kelly  became  the  purchasers,  and  went  into  possession.  The 
present  action,  as  we  have  said,  was  brought  in  1881,  to  recover 
the  dower  interest. 

We  have  said  above  that  Mrs.  Hancock  has  never  conveyed 
away  her  dower  interest.  On  a  material  question  in  this  cause, 
the  testimony  is  in  positive  conflict.  Some  of  the  testimony 
tends  to  show,  that  from  the  time  the  Hancocks  regained  pos- 
session in  1867  until  John  W.'s  death  in  1880,  he  exercised  ex- 
clusive ownership  and  dominion  over  the  land,  his  mother 
claiming  no  interest,  but  simply  enjoying  a  home  and  support 
at  the  hands  of  her  son.  Other  testimony  tends  to  show  that 
during  all  that  time  Mrs.  Hancock,  being  on  the  premises,  as- 
serted her  claim  to  the  dower  estate,  and  that  her  son,  John 
W,,  was  cognizant  of  her  claim,  recognized  it,  and  supported 
her  in  agreed  consideration  of  its  use.  This  is  the  pivotal 
point  in  this  cause.  The  Kelly  brothers  have  no  chain  of  title 
to  the  dower  interest,  which  dates  behind  the  mortgages  under 
which  they  purchased.  If  John  W.  held  in  recognition  of  his 
mother's  ownership,  then  the  present  defendants  acquired  no 
title.  The  mother  had,  and  still  has  the  legal  title,  unless  entry 
is  tolled  by  lapse  of  time.  The  present  occupants  have  ac- 
quired no  title  by  virtue  of  their  unaided  possession.  On  the 
other  hand,  if  Mrs.  Hancock  was  in  possession  in  right  of  her 
son,  asserting  no  claim  herself,  but  simply  as  a  guest,  or  mem- 
ber of  his  household,  then  more  than  twenty  years  have  run 
against  her  since  she  surrendered  possession  to  (xooch,  and  the 
law  will  presume  against  her  payment,  conveyance,  or  any 
thing  else,  to  quiet  a  possession  which  hasremained  so  long  un- 
disturbed.— McArthur  v.  Carrie,  32  Ala.  75. 

And  i)ayment  of  the  purchase-money  promised  by  Gooch  is 
only  material,  in  so  far  as  it  affects  the  time  necessary  to  com- 
plete a  bar.  Ten  years  independent  holding,  after  full  pay- 
ment of  purchase-money,  bars  a  recovery  even  against  a  title 
otherwise  valid. —  Tillman  v.  Spann,  Q>^  Ala.  102;  Barclay  v. 
Smith,  m  Ala.  230 ;  Clurk  v.  Snodgrass,  11.  233 ;  Ryan  v. 
Kihnatriak,  Ih.  332. 

The  charge  numbered  3,  given  at  the  instance  of  the  plain- 
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tiff,  should  not,  in  the  state  of  the  proof  found  in  this  record, 
have  been  given.  That  charge  affirms  that  if  no  title  was  made, 
then  the  possession  would  not  become  adverse,  until  the  whole 
purchase-money  was  paid.  That  is  not  reconcilable  with  what 
we  have  said  above,  and  is  not  true,  if,  as  part  of  the  testimony 
tends  to  show,  John  W.  Hancock  took,  claimed  and  held  pos- 
session in  his  individual  right.  In  that  event,  twenty  years 
would  perfect  a  bar. 

The  charge  asked,  to  the  effect  that  if  Gooch  paid  part  of 
the  purchase-money  and  received  possession,  then  the  contract 
was  as  binding  on  Mrs,  Hancock  as  if  such  contract  had  been 
in  writing  and  signed  by  her,  was  rightly  refused  for  several 
reasons.  In  the  iirst  instance,  it  raised  an  inquiry  that  was  im- 
material in  this  cause.  If  the  plaintiff  meant  by  contract  in 
writing  an  executory  agreement  to  convey,  then  each  phase  of 
the  hypothesis  would  only  confer  an  equitable  right,  which  can 
neither  be  enforced  nor  considered  in  a  court  of  law.  In  the 
second  place,  it  mentions  contract  in  writing,  without  discrimi- 
nating between  executory  and  executed  contracts.  This  would 
be  misleading  and  erroneous,  in  this:  While  such  oral  contract 
of  sale,  accompanied  with  possession  and  part  payment  of  the 
purchase-money,  is  the  equivalent  of  a  written  obligation  to 
convey  (Code  of  1876,  §  2121),  yet  it  is  not  the  equivalent  of  a 
conveyance,  which  is  only  a  contract  in  writing. 

It  is  contended  for  appellant  that,  inasmuch  as  Mrs.  Han- 
cock was  made  a  defendant  to  the  bill,  under  which  the  vendor's 
lien  was  enforced  against  Gooch's  heirs,  and  acquiesced  in  the 
decree  therein  rendered,  this  amounts  to  res  adjudieata  against 
her,  and  estops  her  from  maintaining  her  present  claim.  We 
can  not  assent  to  this.  The  bill  itself  shows  that  the  dower 
interest  was  no  part  of  the  property  purchased  at  the  adminis- 
trator's sale,  and  furnished  no  part  of  the  consideration  for  the 
bonds  or  sealed  notes  the  bill  sought  to  collect.  No  lien  ex- 
isted against  the  dower  estate,  and  none  was  asserted.  There 
was  no  claim  set  up  in  the  bill,  which  affected  Mrs.  Hancock's 
interest,  and  well  might  she  abstain  from  offering  any  defense. 
We  can  not  suppose  the  chancellor  attempted  to  declare  a  lien, 
which  the  bill  itself  shows  did  not  exist.  The  decree  must  be 
referred  to  the  claim  set  up  in  the  bill.  See  authorities  on 
brief  of  counsel. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 
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Bill  in  Equity  to  enforce  Landlord'' s  Lien  for  Rent. 

1.  Rent  an  incident  to,  mid  passes  with  the  reversion. — Rent  is  an  inci- 
dent to  the  reversion  and  passes  with  it,  in  *Mie  absence  of  an  express 
reservation  in  thc'transfer  or  assignment,  whether  the  transfer  or  assign- 
ment is  the  vohintarj'  act  of  the  lessor,  or  results  bj'  operation  of  law, 
and  whether  it  is  an  absolute  conveyance,  or  a  mortgage. 

2.  Mortgage;  right  of  mortgagee  to  possession  and  rents. — A  naortgage 
in  fee,  though  executed  to  secure  a  debt  falling  due  at  a  future  day,  oper- 
ates as  a  present,  immediate  conveyance  and  transfer  of  all  the  right, 
title,  interest  and  estate  of  the  mortga^r  in  the  mortgaged  premises, 
and,  in  the  absence  of  a  reservation  to  the  mortgagor  of  possession,  or  of 
the  right  to  take  and  enjoy  the  rents  and  profits,  until  default  in  the  per- 
formance of  the  condition,  entitles  the  mortgagee  to  the  present,  imme- 
diate right  of  entry  and  possession,  and  to  the  rents  subsequently  accru- 
ing; and  a  subsequent  assignment  of  the  rents  is  subordinate  to,  and 
can  not  prevail  against  the  prior  grant  of  the  reversion  contained  in  the 
mortgage. 

3.  When  hill  in  equity  can  not  he  maintained  for  rent. — Where  land  was 
rented  for  a  part  of  the  crop,  and  the  tenant,  after  the  rejit  became  due, 
delivered  the  part  of  the  crop  stipulated  to  be  paid  by  him  as  rent  to  a 
third  party,  who  received  it  with  notice,  but  under  claim  of  title, — held, 
that  a  bill  in  e(iuity  can  not  be  maintained  by  an  assignee  of  the  land- 
lord against  the  tenant  and  the  party  receiving  the  rent,  for  its  recovery, 
he  having  a  clear,  adequate  and  complete  remedy  at  law. 

Appp:al  from  Jackson  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  on  27th  March,  1883,  by  R. 
C.  Hunt  against  R.  A.  Coffey,  J.  P.  Timberlake,  P.  H.  Helton 
and  I,  E.  Moore ;  and  the  case  made  thereby  is  substantially 
as  follows :  On  14:th  January,  1882,  by  written  contract,  one 
J.  F.  Martin  rented  to  the  defendant  Moore,  for  the  year  1882, 
a  certain  farm  situate  in  Jackson  county,  in  this  State,  for  ten 
bales  of  cotton  of  a  designated  average  and  classification  ;  and 
under  this  contract  Moore  took  possession  of  the  rented  land, 
and  raised  a  crop  of  cotton  thereon.  At  the  time  this  contract 
was  made,  there  was  an  unsatisfied  mortgage  on  said  farm, 
executed  by  Martin  to  one  W.  F.  Hurt,  since  deceased,  to 
secure  a  debt  which  became  due  on  8th  April,  1880;  and  on 
2nd  October,  1882,  said  Hurt's  executor  sold  said  farm  under 
a  power  contained  in  the  mortgage,  and  at  the  sale  the  defend- 
ants Coffey,  Timberlake  and  Helton  became  the  purchasers. 
On  13th  May,  1882,  Martin  executed  to  the  defendants  last 
above  named  a  mortgage  on  said  farm,  "  to  secure  them  in  the 
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payment  of  $2000  each,  to  become  due  on  1st  January,  1883." 
This  mortgage  is  not  exhibited  with  the  bill,  nor  are  its  terms 
or  provisions  stated.  On  12tli  June,  1882,  Martin  made  an 
assignment  to  the  complainant  "  of  all  his  property,  both  real 
and  personal,  which  was  unincumbered,"  for  the  benefit  of 
certain  of  his  creditors  therein  named,  who  had  not  "  other- 
wise been  provided  for  prior  to  that  date;"  and  under  this 
assignment  the  complainant  claimed  that  he  "  became  subro- 
gated to  all  the  rights  of  said  Martin,"  and  entitled  to  receive 
the  cotton  which  Moore  had  agreed  to  deliver  as  rent.  On 
15th  March,  1883,  Moore  delivered  said  ten  bales  of  cotton  to 
Coffey,  Timberlake  and  Helton,  who,  as  charged  in  the  bill, 
claimed  it  under  their  purchase  at  the  mortgage  sale,  and  who, 
at  the  time,  liad  notice  of  the  assignment  to  the  complainant. 
It  is  further  charged  in  the  bill,  that  a  part  of  the  debt  secured 
by  the  mortgage  executed  by  Martin  on  30th  May,  1882,  "was 
the  identical  debt"  secured  by  the  mortgage  to  Hurt,  which 
Coffey,  Timberlake  and  Helton  agreed  to  pay  ;  that  they  further 
agreed  not  to  suffer  said  farm  to  be  sold  under  the  mortgage 
to  Hurt ;  and  that,  notwithstanding  this  agreement,  they  suf- 
fered said  farm  to  be  sold  under  said  mortgage,  and  became 
the  purchasers,  with  the  view  of  claiming  and  collecting  said 
rent.  The  prayer  of  the  bill  is,  that  the  defendants  be  held 
liable  to  account  to  the  complainant  for  the  proceeds  of  the 
ten  bales  of  cotton  delivered  by  Moore  to  his  co-defendants ; 
that  a  decree  be  rendered  against  them  for  the  amount  thereof, 
with  interest ;  and  for  general  relief. 

The  defendants  demurred  to  the  bill  on  the  ground  that  the 
complainant  had  a  full,  complete  and  adequate  remedy  at  law, 
and  also  moved  to  dismiss  it  for  want  of  equity.  The  chan- 
cellor caused  a  decree  to  be  entered,  overruling  the  demurrer 
and  the  motion  to  dismiss ;  and  that  decree  is  here  assigned  as 
error. 

Humes,  Gordon  &  Sheffky  and  Robinson  &  Brown,  for 
appellants.  It  has  been  expressly  decided  that  when  the 
statutory  lien  exists,  the  remedy  of  the  landlord  against  a 
purchaser  who,  having  notice  of  the  lien,  receives  and  converts 
the  crop,  is  by  special  action  on  the  case  ;  and  he  can  not  main- 
tain a  bill  in  equity,  when  it  is  not  shown  that  the  remedy  at 
law  is  inadequate. — Kennon  v.  Wriyht^  70  Ala.  434;  Ilussey 
V.  PeeUe-i',  53  Ala.  432.  It  is  not  shown  by  the  bill  in  this 
case  that  the  retnedy  at  law  is  not  adequate  and  perfect ;  and 
the  demurrer  and  motion  should  have  been  sustained. 

R.  C.  Hunt,  contra.  (No  brief  came  to  the  hands  of  the 
reporter.) 
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BRICKELL,  C.  J. — 1.  There  can  be  no  proposition  or  prin- 
ciple of  law  more  firmly  settled,  than  that  rent  is  an  incident 
to  the  reversion,  passing  with  it  to  the  assignee.  Without  an 
express  reservation,  an  assignment  or  transfer  of  the  rever- 
sion, when  rent  is  accruing  and  to  fall  due  at  a  future  day, 
carries  with  it  the  right  to  demand  and  receive  such  rent  as  it 
falls  due  and  payable. — Tavlor's  Land.  &  Ten.  §  448 ;  English 
V.  Key,  39  Ala.  113  ;  Tubh  v.  Fort,  58  Ala.  277.  Whether  the 
transfer  or  assignment  of  the  reversion  is  the  voluntary  act  of 
the  lessor,  or  involuntary,  by  act  and  operation  of  law,  as  in  the 
event  of  a  judicial  sale  of  the  reversion,  or  of  a  sale  by  the  sheriff 
under  execution  at  law,  which  is  quasi-judicial,  makes  no  differ- 
ence in  the  application  of  the  principle. — English  v.  Key,  supra. 
Bank  v.  Wise,  3  Watts,  394.  And  it  applies  equally,  whether 
there  is  an  absolute  conveyance  of  the  reversion,  or  whether 
the  conveyance  is  by  way  of  mortgage. — Birch  v.  Wright,  1. 
D.  &  East,  3S3;  Bicrden'v.  Thayer,  3  Mete.  76  ;  Kimhall  v. 
Pike,  18  N.  H.  419. 

In  this  State  the  law  is  settled,  that  a  mortgage  in  fee,  as 
appears  to  be  the  mortgage  executed  by  the  lessor,  Martin,  to 
the  defendants,  Timberlake,  Coffey  and  Helton,  operates  as  a 
present,  immediate  conveyance  and  transfer  of  all  the  right, 
title,  interest  and  estate  of  the  mortgagor  in  and  to  the  premises 
mortgaged.  If  there  is  not  a  reservation  to  the  mortgagor,  in 
the  conveyance,  of  possession,  or  of  the  right  to  take  and  enjoy 
the  rents  and  profits,  until  default  in  the  performance  of  the 
condition  (and  of  the  existence  of  such  reservation  there  is  no 
averment  in  the  bill),  the  mortgagee  has  the  present,  immediate 
right  of  entry  and  possession,  and  may,  at  will,  eject  the 
mortgagor,  or  tenants  entering  under  him  subsequent  to  the 
mortgage. — Duval  v.  McZoskey,  1  Ala.  737  ;  Welsh  v.  Phil- 
lies. 54  Ala.  309. 

The  mortgage  operating  as  an  immediate  transfer  and  con- 
veyance of  all  the  estate  of  the  mortgagor,  though  its  purpose 
was  the  security  of  debts  falling  due  at  a  future  day,  included 
a  present  right  of  entry  and  possession,  in  the  absence  of  a 
stipulation  that  the  mortgagor  should  remain  in  possession,  or 
should  enjoy  the  rents  and  profits,  until  condition  broken,  and 
carried  with  it,  necessarily,  the  rents  subsequently  accruing. 
Tiie  assignment  of  the  rent  to  the  complainant,  subsequent  in 
point  of  time  to  the  mortgage,  was  subordinate  to,  and  can  not 
prevail  against  the  prior  grant  of  the  reversion. — Kimhall  -y. 
Pike,  supra  ;  Otis  v.  McMillan,  7<>  Ala.  46.  The  mortgage 
was  a  conveyance  of,  and  binding  u])on  the  whole  realty,  of 
which  the  rent  accuring  was  a  ])art.  It  was  optional  with  the 
mortgagees  whether  tliey  would  take  such  rent  or  not ;  as  it  is 
always  matter  of  election   with  a  mortgagee  whether  he  will 
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enter  and  take  possession,  before  or  after  condition  broken.  It 
is  with  him  matter  of  election,  because,  if  he  enters,  or  if  he 
demands  and  receives  rents,  he  is  subject  to  account ;  and  he 
may  prefer  standing  upon  the  security  of  the  mortgage,  rather 
than  to  incumber  himself  with  a  liability  to  account  for  rents 
and  proiits.  Therefore  it  is  that,  ordinarily,  before  condition 
broken,  the  mortgagor  is  left  in  possession,  and  suffered  to  enjoy 
rents  subsequently  accruing.  But  the  right  of  the  mortgagee 
to  enter,  or  to  demand  and  receive  from  a  tenant  having  a 
prior  lease,  whose  possession  he  can  not  disturb,  rents  subse- 
Cjuentl}'  accruing,  remains  optional,  and  he  may  exercise  it 
cum  onere. — Burden  v.  Thayer,  sujpra  /  Newall  v.  Wright,  3 
Mass.  138.  It  is  not  of  consequence  whether  the  mortgagees 
claimed  the  rent  as  purchasers  under  the  prior  mortgage  to 
Hurt,  or  in  their  right  as  mortgagees.  In  the  latter  capacity 
they  had  the  right  to  demand  and  receive  the  rent,  superior  to 
the  right  asserted  by  the  complainant,  and  payment  to  them 
extinguished  the  rent  and  the  liability  of  the  tenant. — Manson.y 
V.  U.  8.  Bank,  4  Ala.  735  ;  Chambers  v.  Mauldin,  Ih.  477  ; 
CoTcer  v.  Pearsall,  6  Ala.  542.  The  bill,  consequently,  upon 
its  face,  discloses  a  want  of  right  and  title  in  the  complainant 
to  the  relief  prayed,  and  the  motion  to  dismiss  ought  to  have 
been  sustained. 

2.  When  the  right  to  recover  rent  is  legal,  not  equitable,  and 
there  is  an  adequate  remedy  at  law,  a  court  of  equity  will  not 
take  jurisdiction  to  decree  its  recovery.  The  rule  then  applies, 
that  a  court  of  equit}-  will  not  interv^ene  for  the  enforcement  of 
legal  rights,  when  the  remedy  at  law  is  clear,  adequate  and 
complete.  But,  if  the  remedy  at  law  is  doubtful  or  inadequate, 
or  there  is  a  peculiar  equity,  the  court  will  take  jurisdiction. 
Tuhh  V.  Fort,  58  Ala.  277.  In  Abraham  v.  Ball,  59  Ala.  386, 
the  tenant  died,  rendering  it  legally  impossible  for  the  land- 
lord, by  the  pursuit  of  legal  remedies,  to  enforce  the  statutory 
lien  upon  the  crops  raised  upon  the  rented  premises.  As  the 
lien  is  an  incident  of  the  tenancy,  and  there  was  a  want  of  legal 
remedy  for  its  enforcement,  it  was  held  that,  in  the  exercise  of 
its  general  jurisdiction  to  enforce  liens,  or  trusts  for  the  pay- 
ment of  debts,  a  court  of  equity  could  interfere,  follow  the  crops 
into  the  hands  of  all  others  than  a  bona  fide  purchaser  without 
notice,  and  enforce  and  render  availing  the  lien.  In  ^ye8t- 
tnoreland  v.  Foster,  60  Ala.  448,  there  was  an  assignment  of  the 
rent,  or,  rather,  of  the  promissory  notes  given  for  its  payment, 
but  there  was  not  then  a  statute  of  force  giving  the  assignee  a 
remedy  at  law  to  enforce  the  statutory  lien  upon  the  crops 
grown  on  the  rented  premises.  As  there  was  a  lien,  an  incident 
of  the  tenancy,  a  security  for  the  payment  of  the  rent,  and  a 
want  of  legal  remedy  for  its  enforcement,  it  was  held,  a  court 
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of  equity  had  jurisdiction  to  interfere  for  its  enforcement^ 
original  and  inherent,  not  affected  by  subsequent  legislation 
giving  the  assignee  a  remedy  at  law.  In  each  case,  there  was 
a  want  of  remedy  at  law,  and  the  lien,  the  security  for  the  pay- 
ment of  the  rent,  would  have  been  unavailing,  without  laches 
on  the  part  of  the  party  having  the  right,  if  the  court  had 
not  intervened.  But  there  is  no  authority  for  the  interven- 
tion of  the  conrt,  when  there  is  a  plain,  adequate  remedy  at 
law,  by  the  pursuit  of  which  the  party  complaining  can  obtain 
all  the  relief  claimed,  or  to  which  he  is  of  right  entitled.  This 
principle  must  not,  however,  be  regarded  as  infringing  upon 
the  general  doctrine,  that  the  original,  inherent  jurisdiction  of 
a  court  of  equity  is  not  affected  by  statutes  conferring  a  like 
jurisdiction  on  courts  of  law.  The  right  of  an  assignee  of  rent 
to  resort  to  equity  for  the  enforcement  of  the  statutory  lien  ia 
not  affected,  because  the  statute  now  gives  him  a  legal  remedy. 
That  question  is  not,  however,  now  presented.  If  the  com- 
plainant had  a  right  to  the  rent,  if  it  had  been  severed  from  the 
reversion,  and  had  passed  to  him  by  the  assignment,  he  would 
have  a  plain,  unembarrassed  remedy  at  law  to  recover  of  the 
defendants  for  the  conversion  of  the  cotton  which  was  subject 
to  the  lien  given  by  the  statute  to  secure  the  payment  of  the 
rent.  The  defendants  having,  as  it  is  averred  in  tlie  bill,  taken 
and  converted  the  cotton,  with  notice  of  the  lien,  thereby  ren- 
dering unavailing  remedies  for  its  enforcement,  a  special  ac- 
tion on  the  case  would  be  maintainable  against  them  ;  and  in 
that  action,  the  recovery  of  the,  complainant,  would  be  precisely 
co-extensive  with  that  which  he  now  claims,  the  value  of  the 
cotton,  with  interest  from  the  conversion. — Ilussey  v.  PeehleSy 
53  Ala.  432  ;  Hudson  v.  Vaughan^  57  Ala.  609  ;  Lavender'  v. 
Ilall,  60  Ala.  2J4;  Loraax  v.  LeGrand,  lb.  537;  Boygs  v. 
Price.,  64  Ala.  514.  Or  if  the  defendants  had  converted  the 
cotton  into  money,  or  its  equivalent,  an  action  of  assumpsit 
for  money  had  and  received  would  lie  against  them. — Thomp- 
son V.  MerHman,\5  Ala.  166  ;  Westmorelarid  v. Foster,  sujjra. 
These  plain  and  adequate  remedies  at  law  existing,  tliere  is  no 
necessity  or  reason  for  the  peculiar  remedial  process  or  func- 
tions of  a  court  of  equity  ;  and  if  the  bill  were  entertained, 
the  court  ^vonld  and  could  act  only  as  a  court  of  law,  adminis- 
tering no  other  relief  than  is  obtainable  in  such  court  by  the 
pursuit  of  the  ordinary  remedies.  The  demurrer  to  the  bill 
was  well  taken,  and  ought  to  have  been  sustained.  The  decree 
is  reversed,  and  the  cause  remanded  for  further  proceedings  in 
conformity  to  this  opinion. 
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Bernstein  v.  Humes. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Admissibility  in  evidence  of  ancient  docnuients. — Under  the  facts  of 
this  case,  a  statutory  real  action  in  tlie  nature  of  ejectment,  it  was  held 
that  the  ruling  of  the  primary  court,  in  allowinjr  the  plaintiff,  in  support  of 
his  title,  to  read  in  evidence  a  duly  certified  transcript  from  the  receiv- 
er's journal,  a  book  belonging  to  the  United  States  land  oflice,  showing 
that  a  i)arty  under  whom  the  plaintiff  claimed,  had  purchased  the  land 
in  controversy  in  1809,  was  free  from  error. 

2.  Same. — Nor  did  the  primary  court  err  in  allowing  the  plaintiff"  to 
read  in  evidence  transcripts  of  the  records  of  deeds  in  the  oflice  of  the 
judge  of  probate,  executed  in  1818  and  lS3o,  under  which  the  plaintiff 
claimed,  although  the  deeds  may  not  have  been  properly  acknowledged, 
and  not  recorded  within  the  time  prescribed  by  the  statute. 

3.  Adverse  possession  of  land;  what  necesnarii  to  avoid  deed  executed  by 
party  out  of  possession. — To  avoid  a  deed  to  land  executed  by  a  party 
(jut  of  possession,  on  account  of  the  adverse  possession  of  a  third  party, 
it  is  not  required  that  the  possession  of  the  latter  should  have  been  under 
a  bona  fide  claim  of  riglit  to  the  premises,  or  under  the  honest  belief  that 
his  title  was  good  ;  it  is  sufficient  if  he  claimed  in  independent  right,  ad- 
versely. 

Appeal  from  Madison  Circuit  Court. 

Tried  before  Hon,  II.  C.  Speake. 

Tills  was  a  statutory  real  action  in  tlie  nature  of  eject- 
ment, brouglit  by  Mrs.  E.  C.  Humes  and  otliers  against  Morris 
Bernstein;  was  commenced  on  12tli  July,  1871,  and  was  tried 
on  issues  joined  on  the  jileas  of  not  guilty  and  the  statute  of 
limitati(»ns,  tiie  trial  resulting  in  a  verdict  and  judgment  for 
the  jDlaintiffs.  The  defendants  also  suggested  of  record  adverse 
possession  for  three  years  next  before  the  commencement  of 
the  suit,  and  the  erection  by  them  of  permanent  improve- 
ments. 

The  controversy  was  mainly  over  a  part  of  lot  numbered  IT 
in  the  city  of  Tluntsville,  fronting  on  Gallatin  street  thirty- 
nine  feet,  the  measurement  commencing  ninety-nine  feet  from 
the  north-west  cf»rnei"  of  said  lot,  and  running  in  a  southerly 
direction.  The  lot  is  situated  in  a  square  which  is  bounded  on 
each  of  its  sides  by  a  street,  Gallatin  street  binding  it  on  the 
west.  This  scpiare  was  originally  divided  into  four  lots  of 
equal  dimensions ;  and  lot  numbered  17  was  the  north-west 
(juarter  of  the  square ;  and  of  that  lot  the  defendant  owned 
the  north-west  corner,  having  ac<]uired  it  by  purchase  and  con- 
veyance from  one  Qhappell,  on  21st  December,  1861,  who,  on 
16 
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the  day  before,  had  acquired  it  from  Battle  and  others,  who, 
in  turn,  claimed  under  a  deed  executed  by  a  Mrs.  Hill,  in 
1858.  The  plaintiffs  owned  the  greater  part,  if  not  all  the 
balance  of  said  square,  their  land  adjoining  that  of  the  defend- 
ant on  the  east  and  south.  They  claimed  the  land  sued  for 
"  as  a  part  of  the  old  Bell  tavern  lot,"  and  they  trace  their 
title,  by  documentary  proof,  from  the  government ;  the  de- 
scriptions, however,  in  their  later  deeds  being  of  so  general  a 
character  as  to  require  proof  aliunde,  to  identify  the  premises 
conveyed.  The  evidence  introduced  on  behalf  of  the  defend- 
ant tended  to  show  that  he  took  possession  of  the  premises 
sued  for  soon  after  his  purchase  from  Chappell,  and  that  he 
was  in  possession  thereof  in  May,  1871,  when  L.  P.  Walker 
conveyed  it,  with  other  property,  to  the  plaintiffs.  The  char- 
acter of  this  possession,  however, — whether  adverse  to  the 
plaintiffs  or  otherwise — was  one  of  the  disputed  questions  of 
fact  in  the  lower  court,  and  was  submitted  to  the  jury  on  the 
evidence.  The  conveyance  by  Walker  to  the  plaintiffs  is  re- 
ferred to  in  the  opinion  as  the  deed  from  Walker  to  Chapman. 
For  a  full  statement  of  the  chains  of  title  relied  on  by  the  re- 
spective parties,  see  the  reports  of  this  case  on  the  last  two  ap- 
peals.— Bernstein  v.  Humes,  71  Ala.  260 ;  Humes  v.  Benistein, 
72  Ala.  546. 

As  recited  in  the  bill  of  exceptions,  "  the  plaintiffs,  for  the 
purpose  of  showing  that  a  patent  for  the  south-west  quarter  of 
section  thirty-six,  in  township  three,  range  one,  west,  in  Madi- 
son county,  Alabama,  embracing  the  lot  of  land  in  controversy, 
had  been  issued  by  the  Government  of  the  United  States  to 
Leroy  Pope  in  the  year  1809,  introduced  John  M.  Cross  as  a 
witness,  who  testified  that  he  was  the  register  of  the  United 
States  land  office  in  Huntsville,  Alabama  ;  that  he  found  in  his 
office  patents  for  other  lands  in  the  same  township,  dated  in 
1809,  but  none  for  said  quarter  section,  and  that  patents  issued 
by  the  United  States  were  recorded  in  Washington  City.  In 
connection  with  the  testimony  of  said  Cross,  the  plaintiffs 
offered  in  evidence  a  duly  certified  transcript  from  the  receiv- 
er's journal,  a  book  belonging  to  said  land  office,  of  August 
25th,  1809,  in  words  and  figures  as  follows: 

'  Receiver  s  Office  at  Nashville,  ) 
August  25th,  1809.      ( 

Sundries,  Dr.  To  sales  of  public  land,  forward $2998.62. 

Leroy  Pope,  of  Petersburoj,  Georgia,  for  three  thousand  seven 
hundred  and  sixty-three  dollars,  twenty-nine  cents,  being  the 
amount  of  the  purchase-money  of  south-west  quarter  of  section 
thirty-six,  in  township  3,  of  range  1,  west,  containing  160  14-100 
acres  at  .<^23.50.     Purchased  on   the  25th  of  August,  1809,  as 

appears  by  the  register's  return $3763,29.' 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  243 

[Bernstein  v.  Humes.] 

The  defendant  objected  to  this  transcript  as  evidence,  on  the 
ground  that  a  transcript  of  the  record  of  the  patent  was  better 
evidence.  The  conrt  overruled  the  objection,  and  allowed  the 
transcript  to  be  read  to  the  jury,  and  the  defendant  excepted." 
As  a  part  of  their  chain  of  title,  the  plaintiffs  offered  in  evi- 
dence a  transcript  of  the  record  of  a  deed  purporting  to  have 
been  executed  by  David  Cannon  and  his  wife  on  28th  Decem- 
ber, 1818,  in  the  presence  of  two  witnesses,  and  to  convey  the 
land  in  controversy,  with  other  land,  to  Hugh  and  Daniel 
Price.  This  deed,  by  the  certiiicates  thereon,  also  purports  to 
have  been  filed  for  record  on  23rd  Xovember,  1822,  to  have 
been  acknowledged  by  David  Cannon  on  13th  IVIarch,  1823, 
and  to  have  been  recorded  five  days  thereafter.  The  certificate 
of  acknowledgment  purports  to  have  been  made  by  the  clerk 
of  the  county  court  of  Madison  county,  and  states,  in  substance, 
that  David  Cannon,  whose  name  is  subscribed  to  the  deed, 
personally  appeared  before  said  clerk,  and  acknowledged  "  the 
signing,  sealing  and  delivery  of  the  same"  to  the  grantees, 
"for  the  purposes  therein  named  on  the  day  of  its  date."  To 
the  transcript  thus  offered  the  defendant  objected,  because  "  it 
was  not  shown  that  the  deed  had  been  acknowledged  or  proved 
according  to  law,  and  because  it  showed  that  the  deed  had  not 
been  recorded  within  twelve  months  from  its  date."  The  court 
overruled  the  objection,  allowed  the  transcript  to  be  read  to  the 
jury,  and  the  defendant  excepted.  The  plaintiffs  also  offered 
a  transcript  of  the  record  of  another  deed  in  his  chain  of  title, 
purporting  to  have  been  executed  in  1833.  To  this  transcript 
the  defendant  objected  on  the  ground  that  it  did  not  show 
that  the  deed  had  been  recorded  within  twelve  months  from  its 
date ;  but  the  court  overruled  the  objection,  and  the  defendant 
excepted. 

Charge  17,  given  by  the  court  at  the  request  of  the  plaintiffs, 
and  referred  to  in  the  opinion,  is  in  these  words  :  "  If  the 
jury  believe  from  the  evidence,  that  Bernstein,  at  the  time 
Walker  conveyed  the  property  in  dispute  to  the  plaintiffs,  was 
in  possession  of  the  same  by  himself  or  tenant,  but  was  not  in 
such  possession  adversely,  claiming  honafide  to  have  the  right 
thereto,  then  the  court  instructs  the  jury  that  plaintiffs  have 
shown  such  a  complete  chain  of  title  by  the  deeds  introduced, 
as  will  support  a  recovery,  and  that  upon  such  title,  if  the  jury 
believe  such  evidence,  the  plaintiffs  are  entitled  to  recover." 
To  the  giving  of  this  charge  the  defendant  excepted. 

The  rulings  above  noted,  together  with  numerous  others  not 
necessary  to  be  here  set  out,  are  assigned  as  error. 

Brandon  &  Jones  and  Cabaniss  «fe  Ward,  for  appellant. 
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L.   P.  Walker  and  Humes,  Gordon  &  Sheffey,  contra. 

STONE,  J. — We  are  not  inclined  to  enter  into  the  inquiry, 
when  ancient  documents  may  be  read  in  evidence,  without 
proof  of  their  execution.  Nor  will  we  discuss  that  other  ques- 
tion, when  certified  copies  may  be  used  without  accounting  for 
the  originals,  the  contest  arising  between  parties  who  are  pre- 
sumed not  to  have  the  custody  of  the  originals.  There  is  tes- 
timony in  the  record  tending  to  show  that,  at  some  time  before 
Bernstein  acquired  his  title,  the  lot  in  controversy,  or  a  part  of 
it,  was  used  and  occupied  as  part  of  the  Bell  tavern  property. 
Possibly  the  stable,  partly  brick  and  partly  framed,  covered  a 
part  of  the  lot  sued  for.  Proof  by  some  of  the  witnesses  tends 
to  show  that  Mrs.  Hill,  a  fortner  owner  of  the  lot  to  which 
Bernstein  has  a  deed,  at  some  time  occupied  a  part  of  the  prem- 
ises sued  for,  as  a  cow  lot.  The  dust  of  years  has  settled  on 
the  transactions  brought  to  view  in  the  testimony,  and  human 
memory  is  not  infallible.  Some  of  the  witnesses  must  be  mis- 
taken, for  they  are  in  conflict.  Be  the  true  facts  as  they  may, 
we  hold  that  the  rulings  of  the  circuit  court,  in  receiving  the 
ancient  deeds  and  copies  of  them  in  evidence,  are  free  from 
error. —  White  v.  Ilutchmys,  40  Ala.  253;  1  Greenl.  Ev.  §  145, 
and  notes;  Sharpev.  Orme,  61  Ala.  263;  Baker  v.  P?^eivitt,  64 
Ala.  551 ;  £eaU  v.  Dearing,  7  Ala.  124. 

This  is  the  fourth  appeal  in  this  cause:  Bernstein  v.  Ilmnes, 
60  Ala.  582;  s.  c.  71  Ala.  260;  Humes  v.  Bernstein,  72  Ala. 
546.  We  had  hoped  we  had  declared  the  principles  so  clearly 
that  the  case  would  not  return  upon  us.  Among  other  things, 
we  have  said,  in  substance,  that  if  the  lot  in  controversy  is 
south  of  the  seven  feet  alley — in  other  words,  more  than  ninety- 
nine  feet  south  of  the  north-west  corner  of  lot  seventeen, — then 
Bernstein  has  shown  no  documentary  title  to  it.  We  further 
said  if  Bernstein  took  or  held  possession  with  no  intention  of 
claiming  the  property  if  not  embraced  in  his  deed,  and  if  in 
fact  his  deed  does  not  embrace  it,  then  his  possession  was  not 
adverse,  so  as  to  ripen  into  a  title  by  ten  years  of  such  occu- 
pancy, nor  would  it  avoid  a  conveyance  by  the  rightful  owner, 
not  in  possession.  We  said  further,  tliat  if  lie  and  those  under 
whom  he  claimed,  had  been  in  continuous  adverse  possession, 
claiming  to  hold  as  of  right  for  fourteen  years,  eight  months 
and  ten  days,  then  such  adverse  holding  perfected  a  title  in  him, 
although  he  knew  he  had  no  title  in  the  beginning.  The  ques- 
tion, in  this  aspect  of  the  case,  is  whether  he  claimed,  right  or 
wrong — that  is,  whether  he  had  title  or  not, — or  whether  he 
claimed  only  in  the  event  he  had  title.  And  the  same  rule 
applies  to  the  other  phase  of  the  question.  If  he  was  in  ad- 
verse possession,  claiming  the  riglit  to  hold  the  property  whether 
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his  title  embraced  it  or  not,  then  Walker's  deed  to  Chapman, 
made  wliile  Bernstein  was  so  in  adverse  possession,  was  invalid, 
and  conveyed  no  title  which  will  maintain  a  snit.  On  the  other 
hand,  it"  Bernstein  was  in  possession,  claiming  the  lot  only  in 
the  event  it  was  covered  by  his  deed,  then  if  his  deed  does  not 
embrace  it,  such  possession,  no  matter  what  acts  of  ownership 
he  may  have  done  and  performed,  will  not  invalidate  the  deed 
of  Walker  to  Chapman  ;  and  this  line  of  the  defense  must  fall. 
Smith  V.  BoheHs,  62  Ala.  83  ;  Clark  v.  Snodgrass,  Qiq  Ala.  233 ; 
Alexander  v.  Wheeler^  69  Ala.  332.  The  circuit  court  erred  in 
the  seventeenth  special  charge  given  at  the  instance  of  plain- 
tiffs. It  required  that,  to  avoid  Walker's  deed  to  Chapman, 
Bernstein's  possession  should  have  been  under  a  bona  fide  aXdinn 
of  right  to  the  premises.  Tliis  was  equivalent  to  requiring  that 
Bernstein  should  have  had  the  honest  belief  that  his  title  was 
good.  It  was  enough  that  he  claimed  in  independent  right, 
adversely. 

Reversed  and  remanded. 

Brickell,  C.  J.,  not  sittintr. 


Fulgliam  V,  Morris. 

Bill  in  Equity  to  foreclose  Chattel  Moi'tgage. 

1.  Bill  to  foreclose  mortgage  by  assignee  of  debt;  when  mortgagee  a 
necessary  party. — While  in  equity  an  assignment  of  a  debt  secured  by  a 
chattel  mortgage,  if  not  otherwise  expressed,  operates  an  assignment  of 
the  mortgage,  entitling  the  assignee  to  its  foreclosure,  yet,  the  mortga- 
gee, having  the  legal  title,  is  an  indispensable  party,  in  whose  absence 
the  court  will  not  proceed  to  a  decree. 

2.  Mortgage  securing  debt  payable  in  installments;  v:hen  may  be  fore- 
closed.— When  a  debt  secured  by  mortgage  is  payable  in  installments, 
ordinarily,  and  in  the  absence  of  stipulations  to  the  contrary,  the  mort- 
gage is  forfeited  pro  tanto  by  default  in  the  paj'ment  of  any  installment 
as  it  falls  due,  and  the  mortgagee  may  proceed  to  a  foreclosure ;  and  if 
before  final  decree,  other  installments  become  due,  they  should  be  em- 
braced in  the  decree. 

Same;  effect  of  payment  of  past  due  installment  after  bill  filed. — The 
mortgagor,  bv  paying  the  installments  of  such  debt  which  are  past  due, 
after  bill  filed  for  a  foreclosure,  is  entitled  to  put  a  stop  to  further  pro- 
ceedings; and,  if  he  make  such  payment,  the  court  has  no  power  to 
render  a  conditional  or  provisional  decree  of  foreclosure,  if  default  should 
be  made  in  the  payment  of  the  installments  falling  due  in  the  future. 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  Thomas  Cobijs. 
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This  was  a  bill  in  equity,  filed  on  11th  April,  1883,  by  Wm. 
H.  Morris  and  J.  N.  Hall  against  N.  W.  Fnlgham  and  G.  W. 
Marshall,  to  foreclose  a  chattel  mortgage  executed  by  Fulg- 
ham  on  10th  January,  1882,  to  W,  K.  Rosser  and  S.  B.  Eth- 
ridge,  to  secure  an  indebtedness  of  $2500,  payable  in 
installments,  evidenced  by  promissory  notes.  The  notes  re- 
maining unpaid  at  the  time  the  bill  was  filed,  amounting  in  the 
aggregate  to  $800,  had  been  assigned  to  the  complainants;  and 
two  of  them,  each  for  $100,  were  at  that  time  past  due. 
The  other  notes  did  not  mature  until  after  the  decree 
was  entered.  There  was  no  assignment  of  the  mortgage, 
carrying  with  it  the  legal  title ;  and  Rosser  and  Ethridge, 
the  mortgagees,  were  not  made  parties.  Marshall  was  in 
possession  of  the  property,  claiming  under  Fulgham ;  and 
he  was,  therefore,  made  a  party  defendant.  An  amendment 
w'as  allowed  before  answer,  setting  up  a  transfer  from  Hall  to 
Morris  of  his  interest  in  the  secured  debt,  after  the  filing  of  the 
bill.  Fulgham,  in  said  mortgage,  covenants  and  agrees  :  "  If 
I  pay  said  notes  for  which  this  mortgage  is  given,  as  they  fall 
due,  as  above  stated,  then  this  conveyance  is  to  be  void.  But 
if  I  fail  to  pay  said  notes,  as  above  stated,  and  as  they  fall  due, 
then  the  said  W.  K.  Rosser  and  S.  B.  Ethridge  shall  have  the 
right  to  take  charge  of  said  property,"  and,  after  selling  it  at 
public  auction,  they  shall  "  devote  the  proceeds  of  said  sale» 
1st,  to  the  payment  of  the  cost  of  selling  said  property;  2nd,, 
to  pay  off  such  amount  as  may  then  be  due  upon  said  notes,^ 
and,  3rd,  to  pay  the  balance,  if  any,"  to  the  said  mortgagor. 

The  answer,  among  other  things,  denied  that  any  of  the 
notes  were  "due  and  unpaid  ;"  and  the  proof  showed  that  the 
two  notes,  which  were  past  due  at  the  time  of  the  filing  of  the 
bill,  were  paid  before  the  answer  was  filed. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  be  entered,  declaring  that  the  complainants 
were  entitled  to  a  foreclosure,  finding  that  the  two  notes  which 
were  past  due  and  unpaid  at  the  filing  of  the  bill,  were  there- 
after paid,  and  that  the  other  secured  notes  fell  due  at  stated 
times  in  the  future,  and  decreeing,  in  substance,  that  a  sale  of 
the  mortgaged  ciiattels  be  suspended  until  there  should  be  a 
default  in  the  payment  of  any  one  of  the  unpaid  secured  notes ; 
in  whicli  event  the  property  should  be  sold,  and  out  of  the 
proceeds  the  register  should  "retain  the  cost  and  expenses  of 
said  sale,  and  apply  a  sufficiency  thereof  to  the  payment  of  the 
notes  due  the  complainants  which  have  matured,  and  of  the 
residue  hold  a  sufficiency  for  the  payment  of  the  note  or  notes 
yet  to  fall  due;"  and  the  remainder,  if  uny,  he  is  directed  to 

f)ay  over  to  the  solicitors  of  the  defendants.     That  decree  is 
lere  made  the  basis  of  the  assignments  of  error. 
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R.  H.  Sterrett,  for  appellants, 

R.  H.  Pearson,  contra. 

BRICKELL,  C.  J. — 1.  A  mortgage  of  chattels  passes  the 
legal  title  to  the  mortgagee,  and  if  he  assigns  the  mortgage 
debt,  without  an  assignment  of  the  mortgage,  the  legal  title 
remains  in  him.  In  a  court  of  equity  the  assignment  of  the 
debt,  if  not  otherwise  expressed,  operates  an  assignment  of  the 
mortgage,  entitling  the  assignee  to  proceed  to  its  foreclosure. 
But  tlie  mortgagee,  having  the  legal  title,  is  an  indespensable 
party,  in  whose  absence  the  court  will  not  proceed  to  a  decree, 
for  the  reason  that  the  decree  would  not  bind  the  legal  title,  and 
could  not,  without  the  peril  of  future  litigation,  be  performed 
safely.— Pm?^^  v.  Hoge,  57  Ala.  28 ;  Story's  Eq.  PI.  §  118. 
The  mortgagees  not  being  parties,  the  bill  was  defective,  and 
no  decree  of  foreclosure  could  have  been  properly  rendered 
thereon. 

2.  A  mortgage  in  equity  is  a  mere  security  for  a  debt,  and 
if  the  debt  is  payable  by  installments,  in  the  presence  of  such 
stipulations  as  are  found  in  this  mortgage,  or  in  the  absence  of 
stipulations  to  the  contrary,  it  is  forfeited  7>ro  tanto  by  default 
in  the  payment  of  any  installment  as  it  falls  due,  and  the  mort- 
gagee may  proceed  to  foreclose.  If  before  final  decree,  other 
installments  become  due,  they  should  be  embraced  in  the  de- 
cree. The  court  may  decree  a  sale  of  the  entire  property,  or  a 
sale  of  so  much  as  will  satisfy  the  installments  due  and  unpaid, 
or  a  sale  subject  to  the  payment  of  the  installments  falling  due 
in  the  future.  If  a  sale  of  the  entire  property  is  decreed,  and 
it  is  not  made  subject  to  the  payment  of  the  installments  fall- 
ing due  in  the  future,  the  court  should  direct  that  the  decree 
should  stand  as  a  security  for  the  payment  of  future  install- 
ments, and  that  any  surplus  of  the  proceeds  of  sale  should  be 
brought  into  court,  to  await  further  orders  and  decrees  when 
the  remaining  installments  are  due  and  payable. —  Mussina  v. 
Bartleit,  8  Port.  277 ;  Levert  v.  Redviood.,  9  Port.  79 ;  Walker 
V.  Ilallett,  1  Ala.  379  ;  McLean  v.  Presley,  56  Ala.  211.  The 
mortgagor,. by  paying  the  installments  which  are  due,  is  enti- 
tled to  put  a  stop  to  further  proceedings. — Mussina  v.  Bart- 
lett,  supra;  Saunders  v.  Frost,  5  Pick.  259.  There  is  no 
power  in  the  court,  if  he  make  such  payment,  to  render  a  con- 
ditional or  provisional  decree  of  foreclosure,  to  take  effect  if 
there  should  be  default  in  the  payment  of  the  installments 
falling  due  in  the  future. — Smith  v.  Smith,  32  111.  198. 

The  decree  of  the  chancellor  is  erroneous  and  must  be  re- 
versed, and  a  decree  will  be  here  rendered  dismissing  the  bill 
at  the  costs  of  the  complainants  and  the  defendant  Fulgham 
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equally,  without  prejudice  to  the  right  to  file  a  new  bill,  if  there 
should  be  default  in  the  payment  of  such  of  the  installments  as 
were  unpaid,  and  falling  due  in  the  future,  when  the  decree 
was  rendered  by  the  chancellor. 


The  Medical  and  Surgical  Society  of 
Montgomery  County  v.  W^eatlierly. 

Application  hy  Gorpjorator^    Wrongfully  Disfranddsed^  for 
Mandamus  to  compel  Restoration. 

1.  Corjwrator  n'rongfuJly  amoved  or  disfranchised  ;  when  mandamus 
lies  to  restore. — The  writ  of  mandamus  will  be  awarded  against  a.  private 
corporation,  at  the  instance  of  one  of  its  members  who  has  been  disfran- 
chised or  amoved,  to  compel  his  restoration  to  membership,  and  to  the 
enjoyment  of  corporate  franchises,  when  the  cause  of  disfranchisement 
or  amotion  is  in  law'  insufficient,  or  where  the  proceedings  are  irregu- 
lar, as  tested  by  the  charter  or  by-laws  of  the  ('orporation  ;  but,  in  such 
case,  no  inquiry  can  be  had  into  the  merits  of  what  has  been  regularly 
done,  in  the  due  course  of  proceeding. 

2.  Penal  provisions  ;  hoiv  construed. — The  principle,  that  penal  pro- 
visions, especially  when  summary  in  character,  and  operative  to  pro- 
duce a  forfeiture  of  valuable  rights,  are  to  be  strictly  construed,  is  as  ap- 
plicable to  the  by-laws  and  regulations  of  voluntary   societies,  whether 

•  incorporated  or  not,  as  to  constitutional   and   statutory  enactments  and 
municipal  ordinances. 

3.  Constitution  of  voluntary  association ;  binding  on  corporation. 
While  the  constitution  of  a  voluntary  association  may  be  in  the  nature  of 
a  contract  between  the  members,  viho  are  bound  by  its  provisions,  by 
reason  of  express  assent  in  assuming  the  obligations  of  membership, 
such  constitution  is  ecjually  binding  upon  the  society  in  its  cor{)orate  ca- 
pacity. 

4.  Same  ;  forfeiture  not  favored. — While  it  maybe  competent  for  a 
member  of  a  voluntary  association,  incorporated  in  this  State,  to  bind 
himself  by  agreement  to  forfeit  his  membership  upon  a  specified  condi- 
tion, and  such  forfeiture  may  be  made  to  take  effect  at  a  time  fixed, 
without  special  or  personal  notice  to  him,  a  construction  leading  to  such 
a  resiilt  will  not  ordinarily  be  adopted  by  the  courts,  unless  the  intention 
to  waive  notice  may  be  inferred  from  uniform  custom  in  the  particidar 
business,  or  is  clearly  expressed  in  the  most  unambiguous  and  explicit 
language. 

5.  Disfranchisement  or  amotion  of  member  of  tohintary  society  ;  nature 
of  power,  and  how  exercised. — The  power  to  disfranchise  a  member,  or  to 
remove  an  officer  generally  resides  in  the  body  of  every  corporate  society, 
is  judicial  in  its  nature,  and  must  be  exercised  by  a  vote  of  the  society, 
expressing  tlie  corporate  will ;  and,  ordinarily,  the  records  or  minutes  of 
the  body  must  show  that  the  requisite  steps  were  taken  in  compliance 
with  the  charter  and  by-laws  of  the  corporation,  after  reasonable  notice 
to  the  party  charged,  either  express  or  implied. 

6.  Same ;  what  merely  a  ground  of  forfeiture  of  membership. — The  con- 
stitution (jf  a  voluntary  medical  society,  incorporated  in  this  State,  after 
providing  that  every  member  shall  pay  into  the  treasurj^  a  designated 
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annual  contri])ution,  to  become  due  and  payable  on  1st  January  of  each 
year,  declares  that  if  the  contribution  is  not  paid  by  the  flrst  meeting  in 
April  thereafter,  the  defaulter  ahaW  forfeit  his  membership,  and  his  name 
shall  be  stricken  from  the  roll  of  members,  "  and  of  this  he  sliall  be  duly 
notified  by  the  secretary  ;"  and  imposes  upon  the  treasurer  the  duty  of 
serving,  on  or  about  1st  March  of  each  year,  upon  every  member  in  ar- 
rears a  written  notice,  calling  his  attention  To  the  foregoing  recjuirement. 
It  is  further  declared  that  "  tiie  first  regular  meeting  in  April  of  each 
year  shall  be  the  regular  meeting  for  the  revision  xji  the  roll  of  mem- 
bers," at  which  the  treasurer  is  required  to  report  "  the  names  of  all 
members  whose  dues  for  the  year  have  not  been  paid,"  and  all  such 
names  "  shall  be  immediately  stricken  from  the  roll,"  the  treasurer  be- 
ing declared  "  personally  responsible  to  the  society  for  the  dues  of  all  de- 
faulting members  not  so  reported;"  and  by  another  article  relating  to 
the  duties  and  office  of  treasurer,  it  is  further  provided  as  follows  :  The 
treasurer  "  shall  report  to  the  society,  at  the  annual  meeting  for  the  re- 
vision of  the  roll,  a  written  statement  of  the  names  of  members  who  are 
in  arrears  for  the  dues  of  the  year  so  that  they  may  be  stricken  from  the 
roll ;  and  he  shall  himself  be  held  personally  responsible  for  the  dues  of 
all  cielinquents  whom  he  fails  to  report;  but  tliis  written  statement  shall 
not  be  spread  upon  the  minutes."  Another  article  provides  in  detail 
for  the  order  of  business  at  what  is  designated  as  "  the  regular  meeting 
for  the  revision  of  the  roll,"  specifying,  inter  alia,  "  the  treasurer's  re- 
port of  members  in  arrears,"  and  the  "  revision  of  the  roll  by  the  secre- 
tary ;"  and,  in  another  article,  it  is  declared  that  "  any  one  of  these  or- 
ders of  business  may  be  suspended  at  any  time  by  the  vote  of  a  majori- 
ty of  the  members  present  at  any  meeting.     Held, 

(«)  That  these  several  provisions  being  construed  in  pari  materia,  as 
they  should  be,  the  non-payment  of  annual  dues  by  a  member,  by  the 
first  meeting  in  April,  is  not,  ipso  facto,  a  forfeiture  of  membership,  but 
only  a  ground  of  forfeiture,  in  the  nature  of  a  judgment  nisi,  to  be  made 
final  by  the  vote  of  the  society. 

(h)  That,  no  statement  or  report  having  been  made  by  the  treasurer 
at  the  regular  meeting  in  April,  as  required  by  the  constitution,  and  no 
vote  of  the  society  having  been  taken  on  the  subject,  the  mere  reading, 
at  that  meeting,  of  the  name  of  a  member  from  a  book  as  a  delinquent, 
did  not  operate  a  forfeiture  of  his  membership. 

(c)  That  the  action  of  the  society  at  a  subsequent  meeting,  of  which 
such  delinquent  had  no  notice,  actual  or  constructive,  declaring  a  forfeit- 
ure of  his  membership  for  non-payment  of  dues,  was  irregular  and  not 
binding  on  him,  and,  on  his  application,  mandamus  will  lie  to  vacate  it, 
and  restore  him  to  membership. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Arrington. 

Tliis  was  an  application  by  J.  S.  Weatherly,  a  licensed  and 
practicing  physician,  residing  in  the  city  of  Montgomery,  for 
a  writ  of  mandmmis  against  the  Medical  and  Surgical  Society 
of  Montgomery  County,  a  body  corporate,  to  compel  the  re- 
spondent to  restore  the  relator  to  membership  and  office  in  said 
societ}'.  The  petition,  after  averring  the  incorporation  of  the  so- 
ciety by  an  act  of  the  General  Assembly  of  this  State,  approved 
February  6th,  1866,  and  the  subsequent  adoption  of  a  constitu- 
tion for  its  government,  and  after  setting  out  certain  provisions 
of  that  constitution,the  portions  of  which  necessary  to  an  under- 
standing of  the  points  decided,  are  stated  in  the  opinion,  avers 
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that  shortly  after  the  incorporation  of  the  society,  the  relator 
was  duly  elected  and  admitted  a  member  thereof ;  that  at  a 
regular  meeting  of  the  society,  in  January,  1880,  the  relator 
was  elected  a  member  of  the  Board  of  Censors,  a  board  provid- 
ed for  by  said  constitution,  and  he  has  ever  since  acted  as  a 
member  of  said  board  ;  that  at  the  first  regular  meeting  in 
April,  1884,  the  treasurer  of  the  society,  made  a  verbal  report, 
that  relator  was  in  arrears  for  his  dues  for  the  year,  when  the 
president  directed  the  secretary  to  strike  relator's  name  from 
the  roll  of  members,  and  thereupon  his  name  was  stricken  from 
the  roll ;  that  no  written  statement  of  the  names  of  the  mem- 
bers of  the  society  who  were  in  arrears  for  the  dues  of  the  year, 
was  reported  or  made  at  said  meeting,  or  at  any  other  meeting, 
by  the  treasurer  ;  that,  at  no  time,  was  any  vote  taken,  or  reso- 
lution adopted,  or  trial  had  by  the  society,  by  which  it  was 
declared  or  determined  that  the  membership  of  relator  had 
been  forfeited,  and  his  name  should  be  stricken  from  the  roll 
of  members  ;  that  no  notice  was,  at  any  time,  given  to  him, 
that  the  treasurer  had  made  any  report,  verbal  or  written,  that 
he  was  in  arrears  for  his  dues,  and  no  opportunity  was  ever 
given  him  to  controvert  or  excuse  the  fact  that  he  was  in  ar- 
rears ;  that  at  or  before  said  meeting  in  April,  1884,  no  charge 
was  made  against  him  with  respect  to  said  dues  other  than  said 
verbal  report ;  and  that  he  was  not  present  at  said  first  meet- 
ing in  April.  It  is  also  averred  t'.iat,  at  a  meeting  held  on  26th 
April,  1884,  the  society  elected  John  H.  Blue  a  member  of  the 
Board  of  Censors  for  the  relator's  unexpired  term  ;  and,  at  a 
meeting  held  on  3rd  May,  1884,  the  society  adopted  an  ordi- 
nance, requiring  and  commanding  said  board  to  convene  on  5th 
May,  1884.  and  to  then  and  there  admit  and  treat  said  Blue  as 
a  censor  duly  elected  by  the  society  in  the  relator's  place  and 
stead,  and  thereafter  to  treat  and  recognize  said  Blue  as  such 
censor.  It  is  charged  that  all  said  proceedings  were  without 
authority  and  void  ;  and  that  thereby  relator  is  wrongfully  de- 
nied the  privileges  of  his  membership  in  said  socieity,  etc.  An 
excuse  is  given  for  the  failure  to  pay  his  dues,  which  need  not 
be  here  stated.  The  prayer  of  the  petition  is,  that  a  rule  be 
issued  against  said  society,  to  show  cause  why  a  peremptory 
mandamus  should  not  issue  to  compel  said  society  to  restore 
the  relator  to  membership  therein,  and  to  rescind  the  ordinance 
requiring  the  Board  of  Censors  to  receive  and  admit  said  Blue 
as  a  member  thereof,  in  the  relator's  stead,  and  to  pro(!eed  no 
further  under  said  ordinance. 

A  rule  having  been  issued  and  served  as  prayed,  the  society 

appeared,  craved  oyer  of  its  constitution,  which  is  fully  set  out, 

and   demurred  to  the  petition   and   rule,  assigning  numerous 

grounds.     The   demurrer   was  overruled,  and  thereupon    the 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  251 

[Medical  &  Surgical  Societ}'  of  Montgomery  Co.  v.  Weatherly.] 

society  filed  an  answei-,  insisting  that,  bv  its  constitution,  a 
copy  of  which  is  exhibited,  it  was  f nlly  authorized  and  lawfully 
empowered  to  do  each  and  every  thing  which  is  complained 
of,  or  alleged  in  the  petition,  and  alleging  that,  at  the  time  of 
the  adoption  of  the  cgnstitution,  the  relator  was  a  member  of 
the  society,  and  continued  to  be  such  member  until  the  first 
regular  meeting  in  April,  1884,  which  was  held  on  the  fifth 
day  of  that  month,  and  was  the  regular  meeting,  according  to 
the  constitution,  for  the  revision  of  the  roll  of  members,  when 
he  lost  his  membership,  and  was  duly  stricken  from  the  roll  of 
members,  on  account  of  the  non-payment  of  his  dues,  which 
became  due  and  payable  on  1st  January,  1884 ;  "  and  of  all 
this  the  relator  was  duly  notified  by  the  secretary  of  said 
society,  before  the  meeting  which  was  held  on  April  12th, 
1884."  It  is  again  and  further  averred  in  the  answer,  that  the 
relator  "  was  duly  stricken  from  the  roll  of  members  of  said 
society,  at  its  first  regular  meeting  in  April,  1884,  by  the  secre- 
tary of  said  society,  on  the  revision  of  said  roll  at  that  meeting, 
and  on  the  report  of  said  treasurer,  w'hich  he  made  by  reading 
from  the  treasurer's  book,  in  which  the  account  of  annual  dues 
was  kept  by  said  treasurer,  which  report  stated  the  fact  to  said 
society,  that  the  annual  contribution  of  six  dollars  which  was 
due  by  said  Weatherly  to  said  society  on  1st  January,  1884, 
remained  wholly  unpaid  ;  and  that  the  treasurer  had  before, 
to- wit,  on  or  about  1st  of  March,  1884,  served  upon  said 
Weatherly  a  written  notice,  calling  his  attention  to  the  require- 
ments of  article  eight  of  said  constitution,  and  to  the  penalty 
therein  prescribed  for  delinquents ;  and  that  said  report  of 
said  treasurer  was  true  in  point  of  fact;"  that  the  minutes  of 
said  meeting  of  5th  April,  1884,  including  the  roll  of  members 
as  then  revised,  "were  duly  read  at,  and  approved  by  the  next 
regular  meeting  of  said  society  thereafter,  which  was  duly 
held  on  April  12th,  1884;  and  that  at  this  last  meeting,  the 
roll  as  revised  was  duly  called,  and  no  objection  made  thereto." 
The  petition  then  proceeds :  "  Except  as  otherwise  shown  in 
this  answer,  the  statement  contained  in  said  alternative  writ 
[the  recitals  of  the  averments  of  the  petition]  as  to  the  manner 
in  which  said  Weatherly  was  stricken  from  the  roll  of  said 
society  at  the  said  first  regular  meeting  in  April,  1884,  is  here 
admitted  to  be  substantially  correct." 

It  is  further  averred  that  at  "  the  regular  meeting  of  said 
society,  on  April  12th,  1884,"  a  resolution  oifered  by  a  mem- 
ber, declaring,  in  substance,  that  the  proceedings  of  the  society 
at  the  first  regular  meeting  in  April,  striking  the  relator's  name 
from  the  roll  of  members,  were  null  and  void,  was  lost ;  and 
that  "  at  the  regular  meeting  of  the  society,  on  2f)th  April, 
1884,"  an  ordinance  or  resolution  was  adopted,  ordaining  and 
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•declaring,  in  substance,  that  the  relator's  name  was  properly 
stricken  from  the  roll  of  members  on  5th  April,  1884,  accord- 
ing to  the  constitution  ;  and  that  his  place  on  the  Board  of 
Censors  was  vacant,  and  that  the  society  proceed  to  fill  the 
vacancy  by  election.  Dr.  Blue  was  then  elected,  and  the  sec- 
retary instructed  to  notify  the  board  of  the  election.  On  3rd 
May,  1884,  as  is  further  averred  in  the  answer,  another  regular 
meeting  of  the  society  was  held,  at  which  the  society  refused 
to  receive  the  relator's  dues,  which  were  then  tendered ;  and, 
having  been  officially  informed  that  the  Board  of  Censors 
refused  to  recognize  Dr.  Blue  as  a  member  of  the  boai'd  in  the 
relator's  stead,  the  society  passed  an  ordinance  or  resolution, 
directing  the  board  to  hold  a  meeting  at  a  stated  time  and 
place,  and  then  and  there  to  admit  and  treat  said  Blue  as  a 
censor  of  the  society  in  the  place  and  stead  of  the  relator,  who, 
it  is  again  declared,  had  lost  his  membership  and  office.  It  is 
also  insisted  that  the  constitution  provided  for  an  appeal,  in 
such  case,  to  the  State  Medical  Association ;  and  it  is  averred 
that  the  relator  had  never  made  application  to  the  society  to 
be  restored  by  it  to  his  membership  therein,  nor  to  his  office  of 
censor ;  and  that  he  had  never  appealed  to  the  State  Associa- 
tion "  as  to  any  of  the  aforesaid  matters," 

To  the  answer  the  relator  demurred,  assigning  numerous 
grounds.  The  court  sustained  the  demurrer,  and,  the  respond- 
ent declining  to  plead  over,  granted  the  writ  as  prayed.  The 
rulings  on  the  demurrers  above  noted,  and  the  final  judgment 
are  here  assigned  as  error. 

Rice  &  Wiley  and  W.  S.  Tiiokington,  for  appellant. 

D.  Clopton,  W.  L.  Bkagg,  Troy  &  Tompkins  and  Gunteb 
•&  Blakey,  contra 

SOMERYILLE,  J.— This  is  an  application  for  the  writ  of 
mandamus  by  the  relator.  Dr.  J.  S.  Weatherly,  a  licensed  and 
practicing  physician,  seeking  to  vacate  certain  proceedings  of 
the  Medical  and  Surgical  Society  of  Montgomery  County,  a 
voluntary  association,  incorporated  under  the  laws'of  this  State 
by  whose  corporate  action  he  claims  to  have  been  irreguarly, 
and  illegally  deprived  of  his  membership  in  said  society,  arid 
excluded  from  its  privileges. 

We  can  entertain  no  doubt  of  the  jurisdiction  of  the  courts 
of  this  State  to  interfere,  in  all  proper  cases,  by  mandamus,  as  an 
appropi'iate  remedy  for  the  wrongful  disfranchisement  or  amo- 
tion of  a  corporator,  and  to  restore  him  to  the  enjoyment  of  a 
franchise  of  which  he  has  been  illegally  deprived'.  "  This  right 
of  supervision  over  bodies  corporate  is  one  of  great  antiquity 
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in  our  law,  and  is  regarded  as  derived  froin  the  visitatorial 
power,  always  impliedly  reserved  by  the  Sovereign  or  the  State 
in  granting  corporate  charters,  and  which  is  exercised  through 
the  courts  of  common  law  jurisdiction. — High  on  Extr.  Rem. 
§§  291,  293.  The  modern  and  better  view  is,  that  this  right 
of  judicial  visitation  is  not  confined  to  public  corporations,  but 
extends  as  well  to  those  of  a  purely  private  nature.  Xor  is  it 
limited  to  such  as  are  organized  strictly  for  business  purposes, 
or  pecuniary  profit,  but  is  made  applicable  also  to  corporations 
formed  for  eleemosynary,  religious,  scientific,  or  other  like  pur- 
poses.— Angell  &  Ames'  Corp.  §  704 ;  State  v.  Milwaukee 
Cham.  Commerce,  47  Wis.  670.  The  King,  under  our  ancient 
law,  was  the  legally  constituted  visitor  of  all  corporations, 
whosefranchisesmay  have  been  granted  to  subjects  by  his  grace 
and  authority,  a  jurisdiction,  which  was  exercised  through  the 
medium  of  the  courts,  and  the  chief  function  of  which  was  "to 
render  their  charters,  or  constitutions,  ordinances  and  by-laws 
of  perfect  obligation,  and  generally  to  maintain  their  peace 
and  good  government." — Angell  ife  Ames'  Corp.  (Uth  Ed.) 
§  684  ;  2  Kent,  Com.  300.  The  just  reason  is  that  a  corporate 
franchise  is  property,  incorporeal,  it  is  true,  but  deemed  none 
the  less  valuable  in  the  e^'e  of  the  law.  Each  individual  mem- 
ber, as  remarked  by  Sir  William  Blackstone,  is  said  in  such 
cases  to  be  the  owner  of  the  franchise,  and  his  privilege  of 
membership,  we  may  add  on  high  authority,  is,  therefore,  prop- 
erly subject  to  the  protection  of  the  courts  as  valuable,  although 
it  may  have  no  actual  market  value — 2  Black.  Com.  37  ;  State 
V.  The  Georgia  Medical  Society,  38  Ga.  608 ;  Moses  on  Man- 
damus, p.  184 ;  Dartmouth  College  v.  Woodward,  4  Wheat. 
518. 

The  purposes  for  which  this  jurisdiction  is  commonly  exer- 
cised is  left  in  no  doubt  by  the  authorities.  In  High,  on  Ex- 
traordinary Remedies,  jj  294,  it  is  said  to  be  now  a  well  estab- 
lished rule,  that  '''■m.andamuH  will  lie  to  restore  to  his  corporate 
rights  a  member  of  a  corporation  who  has  been  improperly 
disfranchised  or  irregularly  removed  from  his  connection  with 
the  corporation.  And  while  the  court  will  not  inquire  into 
the  merits  of  the  decision  of  corporate  authorities  in  expelling 
or  removing  a  corporator  in  the  regular  course  of  proceedings, 
yet,  if  the  amotion  has  been  conducted  without  due  authority, 
the  courts  will  interfere  by  inandamus  to  compel  the  restora- 
tion of  the  member  to  his  corporate  franchise."  The  same  rule 
is  declared,  in  substance,  in  Angell  &  Ames  on  Corporations 
(11th  Ed.),  §  695,  where  it  is  said  that  this  jurisdiction  will  be 
exercised  for  compelling  corporations  generally  "to  observe  the 
ordinances  of  their  constitution,  and  to  respect  the  rights  of 
those  entitled    to  participate  in   their  privileges."     "If  a  cor- 
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porator  has  been  unjustly  or  irregularly  amoved  or  suspended 
from  his  office,  or  disfranchised,  the  court,''  it  is  added,  "will 
grant  mandamus  to  restore  him." — Ih.  §  704.  By  a  more  re- 
cent writer,  of  respectable  authority,  the  doctrine  is  stated  as 
follows  :  "  A  7nandamus  will  issue  in  all  cases  to  compel  a  cor- 
poration, or  any  particular  officer,  to  perform  any  plain  duty 
required  by  law  in  favor  of  a  member  or  other  interested  par- 
ty, whether  such  duty  is  imposed  either  by  statute,  charter, 
custom  or  contract." — Woods'  Field  on  Corp.  §  462.  In  the 
light  of  these  authorities,  and  the  numberless  adjudged  cases 
upon  which  they  are  predicated,  and  by  which  they  are  fully 
sustained,  we  think  the  rule  may  be  regarded  as  tirmly  estab- 
lished, that,  in  every  case  of  the  disfranchisement  of  a  corpora- 
tor, the  courts  will  entertain  jurisdiction  to  restore  him  by 
mfiandarrvus^  where  the  cause  or  groimd  of  disfranchisement 
is  legally  insufficient,  or  where  the  proceedings  by  which  it 
has  been  attempted  are  irregular,  according  to,  or  as  tested  by 
the  charter  or  by-laws  of  the  corporation.  But  no  inquiry  will 
be  made  into  the  merits  of  what  has  been  regularly  done  by 
due  course  of  pi'oceeding. —  Coro:  v.  The  German  Society^  15 
Penn.  St.  251.  The  aim  of  the  courts,  as  said  by  Mr.  Justice 
Sergeant,  in  Commomcealth  v.  The  Pilie  Beneficial  Society^  8 
Watts  &  Serg.  247,  is  to  preserve  corporate  tribunals  "in  the 
line  of  order,  and  to  correct  abuses" — High  on  Extr.  Rem. 
§§;294,  297-304  ;  Woods'  Field  Corp.  §  462  ;  Angell  &  Ames' 
Corp.  (11th  Ed.)  §  704.  The  earnestness  with  which  this  par- 
ticular subject  of  contention  has  been  urged  at  the  bar,  on  ar- 
gument, has  induced  us  to  discuss  it  with  greater  elaboration 
than  we  might  otherwise  have  indulged. 

We  need  scarcely  add  that  the  jurisdiction  under  discussion 
is  one  which  should  never  be  rashly  asserted,  but  always  with 
due  caution,  and  with  a  just  regard  for  the  rights  of  a  majority 
of  the  corporators  of  any  organized  body  or  society,  which 
may  have  expressed  its  will  as  to  any  matter  under  considera- 
tion, within  the  lawful  scope  of  its  charter,  constitution,  or  by- 
laws. 

The  points  of  contention  raised  by  the  pleadings  in  this 
cause  may  be  reduced  to  two  simple  inquiries  : 

(1)  Whether  the  relator  has,  under  the  constitution  of  the 
medical  and  surgical  society,  of  which  he  claims  to  be  a  mem- 
ber, forfeited  his  membership,  ipso  facto^  by  a  failure  to 
promptly  pay  his  annual  dues  to  the  treasurer,  without  regard 
to  corporate  action  by  the  society,  or  notice  of  such  action  to 
the  relator, 

(2)  Whether  the  action  of  the  society  in  declaring  such 
forfeiture,  or  disfranchisement,  is  regular,  as  being  in  substan- 
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tial  compliance  with  the  constitution  or  organic  laws  adopted 
for  the  government  of  its  proceedings. 

The  several  articles  of  the  society's  constitution,  which  are 
pertinent  to  these  inquiries  are  the  following : 

"  Sec.  IV,  art.  8.  Every  member  shall  pay  into  the  treasury 
an  annual  contribution  of  six  dollars,  which  shall  be  due  and 
payable  on  the  iirst  of  January  of  each  year ;  and  if  it  be  not 
paid  by  the  first  meeting  in  April  of  each  year,  the  defaulter 
shall  forfeit  Ids  memhership^  and  his  name  shall  be  stricken 
from  the  roll  of  members ;  and  of  this  he  shall  be  duly  notified 
by  the  secretary." 

Article  35  imposes  upon  the  treasurer  the  duty  of  serving, 
on  or  about  the  beginning  of  March  of  each  year,  a  written 
notice  upon  every  member  whose  annual  dues  remain  unpaid, 
calling  his  attention  to  the  requirements  of  the  foregoing  ar- 
ticle as  to  delinquents. 

Article  15,  section  v,  declares  that  "  the  first  regular  meeting 
in  April,  of  each  year,  shall  be  the  regular  meeting  for  the 
revision  of  the  roll  of  members."  At  this  meeting  the  treas- 
urer is  required  to  report  "  the  names  of  all  members  whose 
dues  for  the  year  have  not  been  paid,"  and  all  such  names,  it  is 
added,  ''  shall  be  immediately  stricken  from  the  roll,"  the  treas- 
urer being  declared  to  be  "  personally  responsible  to  the  society 
for  the  dues  of  all  defaulting  members  not  so  reported." 

Article  36,  section  x,  relating  to  the  duties  and  office  of 
treasurer,  more  fully  prescribes  the  nature  and  purpose  of  this 
report,  as  follows : 

"Article  36.  He  shall  7-eport  to  the  society,  2Lt  the  annual 
meeting  for  the  revision  of  the  roll,  a  written  statement  of  the 
names  of  members  who  are  in  arrears  for  the  dues  of  the  year, 
so  that  they  may  he  stricken  from  the  roll,  and  he  shall  himself 
be  held  personally  responsible  for  the  dues  of  all  delinquents, 
whom  he  fails  so  to  report;  but  this  written  statement  shall  not 
be  spread  upon  the  minutes." 

Article  59  provides  in  detail  for  the  order  of  business,  at 
what  is  designated  as  "  the  regular  meeting  for  the  revision  of 
the  roll,"  specifying,  among  many  others,  "the  treasurer's  re- 
port of  members  in  arrears,"  and  "  the  revision  of  the  roll  by 
the  secretary."  Article  63  declares  that  any  one  of  these  or- 
ders of  business  may  be  "  suspended  at  any  time  by  the  vote  of 
the  majority  of  the  members  present  at  any  meeting." 

There  are  no  other  articles  of  the  society's  constitution 
which,  in  our  opinion,  materially  affect  the  question  under  con- 
sideration. Those  clauses  relating  to  offenses  and  punish- 
ments, constituting  section  xii,  very  clearly  embrace  only  mal- 
feasance in  office,  and  certain  acts  of  unprofessional  conduct, 
npon  conviction  of  which,  after  formal  charge  and  regular 
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trial,  the  accused  is  liable  to  be  repi'iinaiided,  suspended  or  ex- 
pelled, at  the  pleasure  of  the  society. — Articles  47-49.  They 
have  no  reference  to  the  forfeiture  of  membership  for  failure 
to  pay  dues.  We  need  not,  therefore,  consider  them  in  the 
construction  of  the  articles  under  immediate  considerati<Mi. 

It  is  not  denied  that  the  relator,  Weatherly,  was  in  default 
by  reason  of  his  failure  to  make  punctual  payment  of  his  an- 
nual dues.  It  is  true  that  for  this  he  offers  an  excuse,  but  with 
the  sufficiency  of  this  we  have  nothing  to  do,  the  merit  or  de- 
merit of  it  being  a  matter  within  the  jieculiar  cognizance  of 
the  society.  Our  inquiry  is  confined  to  the  mere  legal  con- 
struction of  the  foregoing  provisions  of  the  constitution  im- 
posed by  this  society  upon  itself  for  its  own  orderly  govern- 
ment, and  which  must  be  taken  as  the  law  of  the  case,  so  far 
as  they  are  violative  of  no  rule  of  law  or  canon  of  reason.  In 
this  work  of  construction,  however,  there  are  certain  cardinal 
rules  of  interpretation  w^hich  must  be  constantly  kept  in  mind. 
Xo  principle,  in  the  first  place,  is  better  settled,  as  a  mere 
axiom  of  universal  application,  than  that  all  penal  laws  and  reg- 
ulations must  be  strictly  construed,  especially  when  they  are 
summary  in  their  chara(;ter,  and  operate  to  produce  a  forfeiture 
of  valuable  rights.  "  The  general  policy  of  the  law,"  more- 
over, as  observed  by  a  learned  Justice,  speaking  for  the  Xew 
York  Court  of  Appeals,  in  The  People  v.  The  Medical  Society 
of  the  County  of  Erie ^  32  N.  Y.  187,  "is  opposed  to  sharp  and 
summarj'  judgment,  where  the  party  whose  rights  are  in  jeop- 
ardy has  no  opportunity  to  be  heard  in  his  own  defense."  This 
has  been  properly  urged  by  counsel  as  a  controlling  and  pivotal 
principle  in  the  decision  of  this  cause.  It  is  applicable  to  ordi- 
nances of  sovereign  conventions,  constitutions  of  government, 
Federal  and  State,  the  statute  laws  of  all  civil  polities,  whether 
republican  or  monarchical,  the  ordinances  of  municipalities, 
and  to  the  by-laws  and  regulations  of  voluntary  societies, 
whether  incorporated  or  unincoi'porated. 

It  n)ay  be  admitted,  as  argued  by  appellant's  counsel,  that 
the  constitution  of  the  medical  society,  now  under  discussion, 
is  in  the  nature  of  a  contract  between  its  members,  and  that 
they  are  bound  l)y  its  provisions  by  reason  of  express  assent  in 
assuming  the  obligations  <»f  membership.  It  is  eipially  bind- 
ing, also,  upon  the  society,  as  such,  in  its  corporate  capacity. 
White  V.  Brownell,  3  Abl),  Pr.  (N.  Y.)  318,  327.  So  it  may 
be  admitted  that  it  is  competent  for  any  member  of  such  an 
association  to  bind  himself  by  agreement  to  forfeit  his  mem- 
bership upon  a  specified  condition,  and  that  such  forfeiture 
may  be  made  to  take  effect  at  a  time  fixed,  without  special  or 
personal  notice  to  the  party  in  default. — McDonald  v.  Ross- 
Leioin,  29  Hun  (X.  Y.j,  87.  A  principle  somewhat  analogous, 
Vol.  i.xxv. 
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but  far  from  identical,  is  settled  in  the  case  of  mutual  insur- 
ance companies,  where,  with  few  exceptions,  the  failure  of  the 
assured  to  make  punctual  payment  of  any  premium  due  upon 
a  policy  held  by  him,  may,  by  contract,  be  made  to  operate 
ipso  facto  as  a  forfeiture  of  his  entire  interest  and  membership. 
Wheeler  v.  The  Conn.  Mid.  Life  Ins.  Co.,  82  N.  Y.  543 ; 
Ala.  Gold  Life  Ins.  Co.  v.  Thotnas,  74  Ala.  578.  It  is  an  im- 
portant qualification,  however,  that  no  court  will  ordinarily 
adopt  such  a  construction,  unless  the  intention  to  waive  notice 
may  be  inferred  from  uniform  custom  in  the  peculiar  business, 
or  is  clearly  expressed  by  the  most  unambiguous  and  explicit 
language.  The  question  resolves  itself,  at  last,  into  one  of 
mere  construction. 

We  have  examined  the  constitution  of  this  society  with 
great  care,  that  we  might  construe  its  various  provisions  in  the 
light  of  those  principles  which  must  obviously  govern  us  in 
arriving  at  a  just  and  proper  conclusion.  Our  opinion  is,  that 
it  was  never  intended  by  the  framers  of  this  instrument,  that 
the  failure  of  a  member  to  pay  his  annual  dues  should  ijjso 
facto  operate  as  a  forfeiture  of  his  membership,  but  rather  as 
a  ground  of  forfeiture,  in  the  nature  of  a  judgment  nis'i.^  to  be 
made  final  by  the  vote  of  the  society.  It  is  very  true  that  the 
several  articles  of  the  constitution  above  set  forth,  exclusive  of 
article  59,  might  well  be  construed  to  have  this  operation,  if 
they  stood  alone  without  more.  They  seem  to  declare  very 
plainly  that  such  defaulter  shall  forfeit  his  membership)  upon  a 
proper  report  being  made  by  the  treasurer,  at  a  designated 
time,  when  his  name  sliall  be  stricken  by  the  secretary  from 
the  roll  of  members,  and  that  he  shall  l)e  duly  notified  of  this 
fact  by  the  secretary. — x\rticles  8,  15  and  35. 

But  the  constitution  of  this  society  is  no  exception  to  tlie 
rule,  that  all  such  instruments,  including  laws,  ordinances  and 
regulations  of  every  kind,  must  be  so  construed  as  to  gather 
the  true  resultant  of  intention  from  all  of  its  various  parts  in 
pari  materia.  It  is  our  opinion  that  article  59  was  intended 
to  devolve  the  consideration  of  this  subject  of  forfeiture — 
operating  as  it  does  in  the  disfranchisement  of  members  and 
the  amotion  of  ofiicers — upon  the  society  as  a  hody,  in  its  cor- 
porate capacity.  The  treasurer,  it  must  be  observed,  is  requii-ed  ' 
to  otticially  report  to  the  society  ''  a  written  statement  of  the 
names  of  members  who  are  in  arrears  for  the  dues  of  the  year, 
so  that  they  may  be  stricken  from  the  roll." — Art.  36,  Sec.  x. 
These  dues  are  payal)le  on  the  first  of  January  of  each  year, 
and  if  not  paid  by  the  first  of  April  following,  the  member  is 
in  default.  The  time  for  ascertainino;  and  verifvincr  such  de- 
fault  IS,  m  our  judgment,  fixeti  by  tiie  constitution.  It  must 
be  at  a  time  not  prior  to  the  first  meeting  in  April  of  each 
17 
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year,  which  is  designated  as  "  the  reo;ular  meeting  for  the  re- 
vision of  the  roll  of  members." — Articles  15  and  36.  There 
are  not  less  than  ten  separate  "  orders  of  husiness  "  designated 
for  especial  attention  at  this  meeting.  The  ffth  in  order  is  the 
"  Treasurer's  Report  of  Members  in  Arrears,"  and  the  sixth  is 
the  '"  Revision  of  the  Roll  by  the  Secretary."  There  are  many 
of  these  orders  of  business  which  manifestly  demand  the  action 
of  the  bod}'  of  the  society.  This  we  must  know  from  the  com- 
monest knowledge  of  the  rules  of  parliamentary  law,  which  are 
presumptively  adopted  for  the  orderly  administration  of  busi- 
ness in  every  association,  corporation  or  voluntary  society.  It 
is  expressly  declared  in  article  63  that  the  suspension  of  any  of 
these  orders  must  be  by  "  the  vote  of  the  majority  of  the  mem- 
bers present  at  any  meeting."  As  the  paramount  purpose  of 
this  regular  meeting  is  stated  expressly  to  be  for  the  revision  of 
the  roll  of  7n.enyhers^  based  on  the  treasurer's  report  of  members 
in  arrears,  it  would  be  remarkable  that  so  important  an  order  of 
business  should  be  transacted  by  the  perfunctory  action  of  a 
clerical  officer  without  the  indorsing  voice  of  the  society. 
Especially  does  this  seem  reasonable,  in  view  of  the  fact,  that 
such  order  can  not  be  suspended  without  corporate  action,  and 
in  view  of  the  constitutional  declaration,  made  elsewhere,  that 
no  member,  who  "stands  charged  with  unprofessional  conduct, 
or  with  unpaid  dues^''  shall  have  the  privilege  of  resigning  his 
membership. — Art.  9,  Sec.  iv.  The  law  justly  regards  the 
substance  of  things  and  their  le^^al  effect — not  mere  shadows 
and  similitudes.  The  necessary  legal  effect  of  revising  a  roll, 
by  dropping  a  name  from  it,  would,  in  this  case,  operate  in  the 
disfranchisement  of  a  member,  and  the  amotion  of  an  officer. 
The  rule  of  law  is  known  to  be,  that  this  power  resides  generally 
in  the  body  of  every  corporate  society,  that  it  is  judicial  in  its 
nature,  and  must  be  exercised  by  a  vote  of  the  society  expressing 
the  corporate  will,  and  ordinarily  the  records  or  minutes  of  the 
body  must  show  that  the  requisite  steps  were  taken  in  compli- 
ance with  the  charter  and  by-laws  of  the  corporation,  after 
reasonable  notice  to  the  party  charged,  either  express  or  im- 
plied.—Woods'  Field  Corp.  §55  ;  Aug.  &  Ames'  Corp.  §  -120; 
High  on  Extr.  Rem.  §  295  ;  People  v.  Anner.  Institute^  44 
How.  Pr.  (N.  Y.)  468 ;  State  v.  Georgia  Med.  Society,  38  Ga. 
608  ;  The  PeopU  v.  Mechanics''  Aid  Society,  22  Mich.  86  ; 
People  V.  Medical  Society,  32  N.  Y.  187;  State  v.  Milioaukee 
Cham.  Com.,  47  Wis.  67(>.  We  have  been  cited  by  appellee's 
counsel  to  several  cases,  somewhat  analogous  to  the  present 
one,  in  whicii  the  principles  above  stated  have  been  adjudged 
applicable  where  the  names  of  members  have  been  stricken 
from  the  rolls  of  membership  of  various  clubs  and  associations, 
for  failure  to  punctually  pay  their  dues  in  accordance  with  the 
Vol.  i-xxv. 
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provisions  of  their  constitutions  declaring  membership  forfeited 
for  sucli  reason. — State  v.  Carteret  Cluh,  40  N.  J.  (Law)  295  ; 
Com.  V.  German  Society,  15  Penn.  St.  251  ;  J)elacy  v.  Neuse 
River  Nav.  Co.,  1  Hawks  (X.  C),  274.  In  the  case  last  cited 
it  was  said  by  the  court :  "  It  is  a  fundamental  principle  of 
our  law,  and  recognized  in  every  court  of  justice  (and  this  cor- 
poration was  a  court  wlien  passing  on  the  rights  of  its  members), 
that  no  man  can  be  condemned  or  prejudiced  in  his  rights  with- 
out an  opportunity  to  be  heard." 

These  principles  can  not  be  ignored  in  construing  the  various 
articles  of  the  constitution  before  us.  They  are  rules  of  law, 
of  parliamentary  usage,  of  justice  and  common  sense,  designed 
for  the  impartial  protection  of  all  alike.  So  much  are  they 
favored  by  the  law  that  they  must  be  implied  in  all  cases  of 
doubt.  And  that  which  is  necessarily  implied  is  as  much  a 
part  of  a  constitution,  a  statute  or  a  by-law,  as  that  M'hich  is 
expressed. — Ex  parte  The  State  of  Alabama,  71  Ala.  371 ; 
Potter's  Dwar.  Stat.  145.  The  revision  of  the  roll  of  mem- 
bers must,  in  our  judgment,  be  the  act  of  the  society  itself, 
transacted,  as  any  other  order  of  corporate  business,  by  the 
recorded  vote  of  the  body  in  its  corporate  capacity,  showing 
the  fact  that  the  roll  was  revised  by  at  least  a  majority  of  the 
members  present  and  constituting  a  quorum,  voting  in  the 
affirmative.  The  secretary  of  the  society,  who  is  the  custodian 
of  the  roll  and  all  other  books,  papers  and  records  of  the 
society,  except  those  belonging  to  the  office  of  treasurer  (Art. 
27),  is  the  mere  instrument  and  amanuensis  of  that  body  for 
the  accomplishment  of  the  end  in  view,  for  which  the  "  regu- 
lar meeting  for  the  revision  of  the  roll "  was  specially  convened 
by  the  organic  law  itself.  It  is  not  impossible  that  the  treas- 
urer may  make  a  mistake  in  designating  the  names  of  those 
liable  to  disfranchisement  as  defaulters.  His  memory  may  be 
at  fault.  He  may  have  been  guilty  of  the  negligence  of  a 
clerical  misprision.  The  fact  of  non-payment  may  be  contro- 
verted, or  the  party  in  default  may  have  some  excuse,  as  to  the 
merits  of  which  he  may  desire  to  invoke  the  judgment  of  the 
society  in  waiver  of  his  delinquency.  These  matters,  we  re- 
peat, are  subjects  of  investigation  and  determination  by  the 
corporation  itself,  whose  exclusive  privilege  and  prerogative  it 
is  to  declare  such  forfeiture  or  disfranchisement. — State  v. 
Cateret  Club,  40  N.  J.  (Law)  295.  The  clerical  work  of  re- 
vision is,  in  one  sense,  the  act  of  the  secretary,  in  as  much 
as  the  duty  of  striking  off  names  and  the  preparation  of  a 
revised  list  are  devolved  upon  him.  But  the  corporate  act  of 
revision,  which  is  a  legal  ratification  of  the  act  of  tlie  secretary, 
is  an  order  of  business  judicial  in  its  character,  and  of  great 
importance  in  its  nature  and  results,  and  for  these  reasons,  as 
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we  have  said,  must  be  transacted  by  the  vote  of  the  members 
in  their  corporate  capacity.  This  conchision  is  in  perfect  har- 
mony with  the  settled  analogies  of  law  and  rules  of  procedure 
governing  corporate  bodies,  as  we  find  them  generally  declared 
by  the  text  writers,  and  enunciated  by  the  courts  in  this  coun- 
try. It  would  require  a  clear  case,  free  from  all  doubt,  to 
induce  us  to  depart  from  these  respectable  precedents. 

We  proceed  next  in  order  to  consider  the  questions  raised  as 
to  the  regularity  of  corporate  procedure.  We  are  of  opinion 
that,  under  the  provisions  of  article  36  of  the  society's  consti- 
tution, the  official  report,  required  to  be  made  by  the  treasurer, 
of  all  members  who  are  delinquent  in  the  payment  of  dues,  is 
required  to  be  made  in  writing,  as  a  necessary  basis  for  the  ac- 
tion of  the  society.  The  language  of  the  article  is,  that  he 
"shall  report  to  the  society,  at  the  annual  meeting  for  the  re- 
vision of  the  roll,  a  ivritten  statement  of  the  names  of  members 
who  are  in  arrears  for  the  dues  of  the  year,  so  that  they  may 
be  stricken  from  the  roll."  We  have  said  that  this  provision 
was  penal,  and  must  be  strictly  construed.  It  scarcely  needs  a 
strict  construction,  however,  to  authorize  the  conclusion,  that 
such  statement  should  not  only  be  in  writing,  but  in  the  form 
of  an  official  report,  authenticated  by  the  signature  of  the  treas- 
urer. Such  a  report  involves  the  statement  of  a  fact  in  the 
nature  of  a  charge,  which  is  sufficiently  serious  in  nature  to 
debar  the  delinquent  of  the  privilege  of  resigning,  and  subjects 
him,  if  true,  to  the  loss  of  valuable  rights — to  disfranchisement 
as  a  member,  and  consequent  amotion  as  an  officer.  There  is, 
therefore,  ail  idea  of  grave  responsibility  attached  to  such  a  re- 
port, which  alone  constitutes  a  sufficient  reason  for  requiring  it 
to  be  in  writing — a  form  conveying  also  a  suggestion  of  proba- 
ble deliberation  and  verity.  The  fact  that  this  statement  is  not 
permitted  to  bespread  upon  the  minutes,  is  a  strong  reason  why 
it  should  be  in  writing,  as  the  only  means  of  preserving  a  record 
or  memorial  of  an  important  charge,  upon  which,  as  we  have 
decided,  a  vote  of  the  society  is  required  to  be  taken.  We  are  not 
permitted  to  say  that  a  verbal  report,  without  minutes  or  record, 
will  answer,  when  the  constitution  requires  a  report  in  writing. 
The  case  of  The  Peojde  v.  American  Jnstitnte^  44  How.  Prac. 
468,  cited  by  us  supra,  furnishes  a  striking  illustration  of  how 
far  a  respectable  court  jias  carried  this  principle.  The  defend- 
ant corporation  was  there  shown  to  have  adopted  Onshing's 
Manual  as  its  rules  of  parliamentary  government.  A  member 
being  expelled  for  using  improper  language  at  a  meeting  of  the 
society,  the  court,  upon  his  application  by  nuuidamus,  restored 
him  upon  the  ground  of  the  irregularity  of  the  corporate  pro- 
ceedings by  which  it  was  sought  to  disfranchise  him.  This  de- 
fect consisted  in  the  fact  that  the  words  used  were  not  reduced 
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io  writing,  and  acted  upon  at  the  meeting  at  which  tliej  were 
spoken. 

Applying  these  principles  to  the  present  case,  the  facts  show 
that  there  was  no  written  statement  or  report  made  by  the 
treasurer  of  the  society  at  the  regular  annual  meeting  held  in 
April  for  the  revision  of  the  roll,  or  at  any  subsequent  meet- 
ing. Tlie  mere  reading  of  the  name  of  the  relator  from  a 
book,  without  more,  very  clearly  was  not  such  a  written  state- 
ment within  the  meaning  of  article  36  of  the  constitution. 

It  is  also  made  to  appear  that  there  was  no  vote  of  the  society 
taken  on  this  subject,  as  required,  in  our  opinion,  by  the  59th 
article,  to  the  provisions  of  which  we  have  above  adverted.  As 
to  this  fact  there  is  no  controversy.  But  it  is  insisted  that  the 
subsequent  action  of  the  society,  taken  on  the  26th  of  April, 
and  on  the  3d  of  May  following,  was  sufficient,  at  which  the 
forfeiture  of  the  relator's  membership  was  expressly  declared 
by  a  majority  of  a  quorum  of  members  present  and  voting. 
These  proceedings  were,  in  our  opinion,  irregular  for  reasons 
most  obvious.  ' 

The  rule  is  settled,  that  all  members  of  a  body  corporate  are 
presumed  to  know  of  the  times  appointed  by  the  charter  or 
by-laws  for  the  transaction  of  particular  business ;  and,  there- 
fore, no  special  notice  is  required  to  be  given  of  such  meeting, 
or  of  the  intention  to  transact  such  business. — Dillon's  Mim. 
Corp.  §§  200-1;  Woods'  Field  Corp.  §  201,  p.  314.  So  it  is 
equally  well  settled,  that  any  corporate  body,  whether  munici- 
pal or  private,  can  transact  any  business  at  an  adjourned  meet- 
ing, which  could  have  been  done  at  the  original  meeting,  the 
former  being  but  a  continuation  of  the  latter. — Woods'  P^ield 
Corp.  §  203;  Warren  v.  Mmver,  11  Vt.  385. 

It  does  not  appear,  however,  that  afiy  action  was  taken  on 
the  subject  of  contention  at  the  regular  meeting  fixed  by  the 
constitution  for  its  consideration,  nor  was  the  matter  adjourned 
to  another  day.  If  either  course  had  been  taken,  the  relator 
would,  no  doubt,  be  charged  with  implied  or  constructive  notice 
of  the  proceeding,  even  though  he  were  not  personally  present. 
It  is  no  doubt  to  a  case  like  this  that  article  8  of  the  constitu- 
tion is  especially  applicable,  so  far  as  it  provides,  that  when  a 
member's  name  is  striken  from  the  roll,  he  shall  be  notified  of 
the  fact  by  the  secretary.  It  is  not  contended  that  the  relator, 
Weatherly,  had  any  personal  notice  of  the  proceedings  of  the 
society  taken  on  April  26th,  or  on  May  3d,  which  sought  to 
effect  his  disfranchisement  and  amotion.  Ts^or  was  he  charge- 
able, as  we  have  seen,  with  implied  notice.  These  proceedings 
were,  therefore,  irregular  for  want  of  notice  under  the  princi- 
ple which  we  have  already  announced,  supported,  as  we  believe 
it  is,  by  both  reason  and  authority.     They  are  not,  then,  bind- 
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ing  upon  the  relator,  and  must  be  vacated  on  the  ground  of 
their  irregularity. 

We  are  not  to  be  considered  as  deciding  any  principle  which 
can  be  construed  as  denying  to  the  Medical  and  Surgical  Society 
of  Montgomery  County  the  full  authority  to  deal  with  the 
relator,  or  any  of  its  other  members,  in  its  own  way  and  ac- 
cording to  its  own  discretion,  after  due  notice  and  by  due  course 
of  regular  procedure;  provided  only  that  their  corporate  action 
violates  no  established  rule  of  law,  and  is  in  conformity  to  the 
constitution  and  laws  of  the  society  established  for  its  own  gov- 
ernment. Nor  do  we  intimate  any  opinion  that  the  power  of 
the  society  to  take  action  in  this  matter  ceased,  because  it  was 
not  put  into  exercise  at  the  regular  meeting  Hxed  for  the  revi- 
sion of  the  roll.  As  to  this  point  we  decide  nothing.  Our 
decision  goes  no  further  than  to  vacate  proceedings  deemed  to 
be  irregular.  It  does  not  affect  the  right  to  take  other  proceed- 
ings which  may  be  regular,  under  the  principles  which  we  have 
above  announced. 

The  judgment  of  the  city  court  is  construed  by  us  to  be  in 
full  accordance  with  these  views ;  and  it  must,  therefore,  be 
affirmed,  so  far  as  it  affects  the  rights  of  the  relator,  Weatherly. 

Brickell,  C.  J.,  dissenting. 


Jeffries  v,  Castleman, 

Actio7i  hy  Married    Woman  for  Money  had    and  received^ 
belonging  to  her  Statutory  Separate  Estate. 

1.  Decisions  reaffirmed. — The  principles  declared  in  Castleman  v.  Jeff- 
rieSydO  Ala.  380,  and  in  Jeffries  v.  Castleman,  68  Ala.  432,  adhered  to  and 
reaffirmed. 

2.  Replication  of  statute  of  limitations  to  plea  of  set-off;  token  demur- 
rable.— The  statute  of  limitations  can  not  defeat  a  plea  of  set-ofF,  unless 
the  bar  was  complete  when  the  plaintifl"'s  cause  of  action  accrued  (Code, 
1876,  §  2996) ;  and  a  replication  setting  up  the  statute  is  bad  on  demur- 
rer, when  it  appears  from  the  complaint  and  plea,  that  tlie  bar  was  not 
complete  when  the  plaintiff's  cause  of  action  accrued. 

3.  Admissions  of  one  partner  after  dissohit ion  iigainst  the  other;  wlien 
incompetent. — The  admissions  of  one  partner,  made  after  a  dissolution  of 
the  partnership,  and  after  he  had  transferred  his  interest  to  his  copart- 
ner, are  not  admissible  in  evidence  against  the  latter,  in  a  suit  between 
him  and  a  debtor  of  the  partnership. 

4.  Testimony  of  a  deceased  witness  on  former  trial ;  when  may  be  proved. 
The  testimony  of  a  deceased  witness  on  a  former  trial,  when  he  was  sub- 
jected to  cross-examination,  is  admissible  on  a  subsequent  trial,  and  may- 
be proved  l>y  any  competent  witness. 

\0L.  LXXV. 
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Appeal  from  Hale  Circuit  Court. 

Tried  before  lion.  John  Moore. 

This  was  an  action  brought  by  Mrs.  Ann  M.  Jeffries,  wife  of 
Walter  B.  Jeffries,  against  D.  J.  Castleman,  to  recover  a  stated 
amount  alleged  to  have  been  due  b}'  account  for  money  had  and 
received,  on  18th  November,  1872,  by  Jeffries  &  Castleman,  a 
partnership  composed  of  A.  S.  Jeffries  and  the  defendant, 
which  belonged  to  the  corpus  of  the  plaintiff's  statutory  sepa- 
rate estate;  and  was- commenced  on  8th  February,  1875.  The 
defendant  pleaded  the  general  issue,  payment,  and  set-off,  the 
set-off  consisting  of  an  account  contracted  by  the  plaintiff's 
husband  with  the  said  firm  of  Jeffries  &  Castleman,  "during 
the  years  1870-1-2-3,  and  due  and  payable  on,  to-wit,  the  Ist 
day  of  January  next,"  for  goods,  wares  and  merchandise  al- 
leged to  have  been  "articles  of  comfort  and  support  of  the 
household,  suitable  to  the  degree  and  condition  in  life  of  the 
family  of  the  said  Walter  B.  Jeffries  and  Ann  M.  Jeffries,  and 
for  which  the  said  Walter  B.  Jeffries  would  be  liable  in  invi- 
ium  at  common  law,"  and  for  which  the  plaintift"'s  statutory 
separate  estate  was  liable  under  the  statute.  A  demurrer  in- 
terposed by  the  plaintiff  to  the  plea  of  set-off  having  been  over- 
ruled, the  plaintiff  replied,  (1)  that  the  account  sought  to  be 
set  off  against  the  plaintiff's  demand  was  an  open  account,  and 
was  barred  by  the  staute  of  limitations  of  three  years ;  and  (2) 
that  said  account  had  been  fully  paid  before  the  commencement 
of  the  suit.  To  the  replication  setting  up  the  statute  of  limita- 
tions the  defendant  demurred,  and  his  demurrer  was  sustained. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant. 
The  reports  of  this  cause  on  former  appeals  contain  a  full 
statement  of  the  case  made  by  the  record  touching  the  ques- 
tions then  decided.  See  Castleman  v.  Jeffries,  60  Ala.  380,- 
and  Jeffries  v.  Castleman,  68  Ala.  432.  The  other  facts  neces- 
sary to  an  understanding  of  the  points  decided  are  sufficiently 
stated  in  the  opinion. 

Tuos.  R.  RouLHAc,  for  appellant. 

Webb  &  Tutwiler,  contra. 

SOMERVILLE,  J. — The  general  charge  of  the  court  is  in 
full  accord  with  the  principles  heretofore  settled  in  this  case, 
when  formerly  before  us  on  appeal.  We  are  not  willing  to  de- 
part from  the  doctrines  declared  in  Castleman  v.  Jeffries,  60 
Ala.  380,  and  Jefries  v.  Castleman,  68  Ala.  432.  The  rulings 
in  these  cases  are  based  upon  the  solid  ground,  that  the  present 
code  of  statutes,  known  as  "  married  women's  laws,"  must  be 
construed,  as  far  as  practicable,  to  be  a  shield  for  the  protec- 
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tion  of  femm.es  covert^  and  not  a  sword  with  which  to  arm  them 
for  the  injury  of  others. 

There  was  no  error  in  the  ruling  of  llie  court,  sustaining  the 
demurrer  interposed  by  the  defendant  to  the  plaintiff's  replica- 
tion of  the  statute  of  limitations.  The  present  Code  expressly 
provides  that  "when  a  defendant  pleads  a  set- of  io  the  plain- 
tiff's demand,  to  which  the  plaintiff  replies  the  statute  of  lim- 
itations, the  defendant,  notwithstanding  such  replication,  is 
entitled  to  have  the  benefit  of  his  debt,  as  a  set-off,  where  such 
set-off  was  a  legal  subsisting  claim  at  the  time  the  right  of  ac- 
tion accrued  to  the  plaintiff  on  the  claim,  in  suit?^ — Code,  1876, 
§  2996.  It  appears  from  the  complaint  in  the  cause,  that  the 
plaintiff's  right  of  action  accrued,  if  at  all,  on  tlie  18th  day  of 
November,  1872,  and  the  facts  averred  in  the  plea  of  set-off 
show  that  the  accounts  claimed  by  defendant  were  not  then 
barred  by  the  statute  of  limitations,  and  were  therefore  legal 
and  subsisting  claims,  within  the  meaning  of  the  above  section 
of  the  Code,  at  the  time  plaintiff's  right  of  action  accrued. 
These  facts  being  apparent  on  the  face  of  tiie  pleadings,  the 
point  was  properly  presented  by  demurrer.  The  effect  of  the 
statute,  in  this  particular  class  of  cases,  is  to  render  the  statute 
of  limitations  entirely  unavailing  as  a  defense  to  the  set-off. 
Washington  v.  Timherlake,  74  Ala.  259 ;  Riley  v.  Stallworth, 
56  Ala.  486. 

If  it  be  conceded  that  the  admissions,  sought  to  be  proved  as 
having  been  made  by  A.  S.  Jeffries,  were  competent  to  prove 
payment  of  the  set-off,  it  does  not  appear  that  they  were  made 
prior  to  the  dissolution  of  the  partnership  of  Jeffries  &  Castle- 
man,  which  is  shown  to  have  taken  place  in  May,  1873,  when 
the  accounts  in  question  were  transferred  by  Jeffries  to  Castle- 
man.  If  made  after  such  dissolution,  and  after  the  transfer 
of  Jeffries'  interest  in  the  subject  of  the  set-off,  the  latter's  ad- 
missions as  to  the  fact  of  payment  would  very  clearly  be  in- 
admissible against  the  other  partner,  Castleman.  To  be  re- 
ceivable in  evidence,8uch  admissions  must  be  shown  affirmatively 
to  have  emanated  from  a  person  having  at  the  time  some  in- 
terest in  the  subject-matter  to  which  they  have  reference. — 1 
<4reenl.  Ev.  §§  179-180. 

The  witness  Melton,  having  testified  under  oath  on  a  former 
trial,  when  he  was  subject  to  cross-e.xairiination,  and  having 
since  that  time  deceased^  it  was  permissible  to  prove  by  any 
competent  witness  the  testimony  then  given,  and  it  becomes 
admissible  evidence  upon  the  second  trial. — 1  Greenl,  Ev.  §  163; 
2Be8tEv.  §  496;  Whart.  Ev.  §  177;  Marlsr  v.  State,  67 
Ala.  55. 

We  discover  no  error  in  the  rulings  of  the  circuit  court,  and 
the  judgment  must  be  accordingly  affirmed. 
Vol.  lxxvi 
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Fox  V.  Storrs. 

Statutory  Heal  Action  in  the  Nature  of  Ejectment. 

1.  Powers  or  trusts  ;  diirntion  of. — The  general  rule  is,  that  powers  or 
trusts  can  not  continue  beyond  the  period  required  by  the  purposes  for 
which  they  were  created. 

2.  S(nne  ;  will  construed. — A  testator  devised  and  bequeathed  to  his 
widow  the  legal  title  to  all  his  estate,  impressed  with  an  express  trust 
for  the  support,  maintenance  and  education  of  his  children,  and  coupled 
with  the  power  to  manage  and  control  his  property  during  her  life  or 
widowhood,  or  until  there  should  be  a  distribution  under  the  provisions 
of  the  will;  and  further  provided  for  the  allotment  to  each  child,  on 
marrying  or  attaining  majority,  of  his  or  her  share  of  the  estate,  the 
family  relation  continuing  as  to  the  others,  and  for  an  absolute  division 
and  distribution  on  the  second  marriage  of  the  widow.  Held,  that  a  gen- 
eral, discretionary  power  conferred  on  the  widow  by  the  will  to  sell  all  or 
any  part  of  the  testator's  estate,  not  limited  to  any  particular  purpose  or 
period  of  time,  terminated  on  her  second  marriage,  and  was  incapable  of 
exercise  by  her  thereafter. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  S.  IT.  Sprott. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  John  S.  Storrs  and  three  others  against  Plermjin 
Fox,  and  was  commenced  on  3rd  September,  1881.  The  cause 
was  tried  on  issue  joined  on  tlie  plea  of  not  guilty,  the  trial 
resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
for  "  four-fifths"  of  the  premises  sued  for. 

As  shown  by  the  evidence,  John  S.  Storrs  departed  this  life 
in  1862,  seized  and  possessed  of  the  land  in  controversy,  and 
leaving  him  surviving  the  plaintiffs,  his  only  children,  and 
Martha  S.  Storrs,  his  widow.  He  also  left  a  last  will  and  tes- 
tament, which  was  duly  admitted  to  probate  in  the  probate 
court  of  Shelby  county,  in  tiiis  State,  in  August,  1863,  when 
the  widow,  she  having  been  nominated  in  the  will,  was  ap- 
pointed executrix.  The  will  was  read  in  evidence,  and  its  pro- 
visions are,  for  the  purpose  of  this  report,  sufficiently  stated  in 
the  opinion.  The  said  Martha  S.  Storrs  intermarried  with  one 
Holbrook  prior  to  the  year  1871  ;  and  afterwards,  on  20th  Sep- 
tember, 1871,  she  sold  and  conveyed  the  premises  sued  for  to 
Pleasant  H.  and  Charles  B.  West,  the  said  Holbrook  joining 
with  her  in  the  execution  of  the  deed.  The  defendant  was  in 
possession  of  said  premises,  at  the  time  this  suit  was  commenc- 
ed, "as  a  tenant  of  Mrs.  M.  J.  Houston,  who  holds  the  same 
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by  regular  conveyance  through  the  said  Wests."  The  rental 
value  of  the  property  was  also  shown.  This  being  the  sub- 
stance of  all  the  evidence  introduced  on  the  trial,  the  court 
charged  the  jury,  at  the  written  request  of  the  plaintiffs,  that 
if  they  believed  the  evidence,  they  should  find  "  for  the  plaintiffs 
for  four-tifths  of  the  premises,  and  for  four-fifths  of  the 
amount  of  the  rental  value  thereof  from  one  year  before  the 
commencement  of  suit  to  the  day  of  trial."  To  this  charge  the 
defendant  excepted,  and  also  to  the  refusal  of  the  court  to 
charge,  at  his  written  request,  that  if  they  believed  the  evi- 
dence, they  should  find  for  him. 

The  charge  given,  and  the  refusal  to  charge  as  requested,  are 
here  assigned  as  error. 

Cobb,  Wilson  &  Wilson,  for  appelants. 

Tkoy  &  Tompkins,  contra. 

BRICKELL,  C.  J. — It  is  plain,  and  has  not  been  controvert- 
ed, that  by  the  will  of  the  testator,  John  S.  Storrs,  there  is  con- 
ferred upon  his  widow  a  general,  discretionary  power  to  sell  all 
or  any  part  of  his  estate.  The  primary  question  is,  whether 
this  power  was  continuing,  or  whether  it  had  expired  at  the 
time  of  the  sale  and  conveyance  under  which  the  defendant  de- 
duced title  to  the  premises  in  controversy.  The  purposes  for 
which  the  power  was  to  be  executed  are  not  specially  appointed 
in  the  will ;  neither  tlie  payment  of  the  debts  of  the  testator,  nor 
the  support  of  his  wife  and  children,  nor  the  education  of  his 
children,  nor  effecting  a  division  between  the  wife  and  children, 
nor  the  conversion  of  property  from  one  species  to  another,  is 
designated  as  a  purpose,  to  accomplish  which  the  power  may 
be  exercised.  The  power  is  general,  a  matter  of  personal  con- 
fidence in  the  donee,  and  to  her  discretion  solely  its  exercise  is 
committed,  and  the  policy  or  expediency  of  its  exercise  she  was 
to  determine  in  view  of  the  interests  of  the  beneficiaries  to 
whom  the  estate  is  ultimately  devised  and  bequeathed. 

The  legal  title  to  all  the  estate  of  the  testator  is  devised  and 
i)eqneathed  to  the  widow,  coupled  with  the  power  to  manage 
and  control  it  during  her  life  or  widowhood,  or  until  the  pe- 
riod appointed  for  division  and  distribution.  Upon  tiie  legal 
estate  is  impressed  an  express  trust  for  the  support,  mainte- 
nance and  education  of  the  children  of  the  testator,  enduring 
until  there  is  a  division  and  distribution.  The  nianifest  pur- 
pose of  the  testator  was  the  continuance  after  his  death  of  his 
family  relations  unbroken  and  undisturbed,  the  wife  and  moth- 
er having  the  control,  while  she  remained  unmarried.  When 
either  of  his  children  arrived  at  full  age,  or  married  with  the 
Vol.  lxxv. 
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consent  of  tlie  mother,  if  such  chilJ  desired,  a  division  and 
distribution  were  to  be  made,  allotting  to  him  or  her  a  share  of 
the  estate,  corresponding  to  the  share  which  the  statute  of  de- 
scents and  distributions  would  have  given  in  cases  of  intestacy  ; 
the  residue  of  the  estate  remaining  in  the  possession,  and  under 
the  control  of  the  mother,  in  whom  th*^  legal  title  resided. 
But  upon  the  marriage  of  the  mother,  whenever  it  occurred, 
whether  during  or  after  the  minority  of  the  children,  or  before 
or  after  the  marriage  of  a  child,  the  estate  was  to  be  divided 
and  distributed  ;  each  child,  not  having  previously  drawn 
a  share,  taking  one-fifth  absolutely,  and  the  mother  one-fifth 
during  her  life,  remainder  to  the  children.  A  will  of  this  general 
scope  and  character  is  not  unusual.  The  controlling  purpose 
is,  that  during  the  minority  of  the  children,  and  the  widow- 
hood of  the  mother,  the  family  relations  of  the  testator  may  re- 
main undisturbed,  and  to  his  place,  as  the  head  and  governor  of 
the  family,  the  wife  and  mother  may  succeed.  They  spring 
from  affection  for  the  wife,  and  unlimited  trust  and  confidence 
that  while  in  widowhood,  left  only  to  her  own  judgment,  and 
a  consideration  of  the  interests  of  hei'self  and  children,  the 
powers  with  which  she  is  invested  will  be  justly  and  prudently 
exercised.  But  while  to  her,  the  trust  and  confidence  is  ex- 
tended, and  large  discretionary  powers  are  committed,  as  it  can 
not  be  anticipated  when  she  may  marry,  the  testator  is  naturally 
unwilling  that  the  powers  should  be  exercised  after  her  mar- 
riage, when  her  judgment  and  discretion  may  be  controlled  by 
a  stranger  to  him,  and  an  alien  to  his  children. 

The  general  rule  is,  that  powers  or  trusts  can  not  continue 
beyond  the  period  required  by  the  purposes  for  which  they  are 
created.— 4  Kent,  233  ;  Perry  on  Trusts,  §  312.  The  power 
of  sale  with  which  the  widow  was  invested  is  but  one  of  the 
trusts  resting  in  personal  confidence,  created  by  the  will.  It  is 
the  largest  and  most  exclusively  discretionary  powers  with  which 
she  is  clothed  ;  a  power  it  can  not  be  presumed  it  was  contetn- 
plated  she  should  exercise  after  the  termination  of  her  legal 
estate,  and  after  the  period  appointed  for  division  and  distribu- 
tion, when  she  had  formed  a  new  relation,  in  which  necessarily 
her  discretion  and  judgment  were  in  a  greater  or  less  degree 
subordinated  to  that  of  another,  who  was  unknown  to  the  tes- 
tator, and  to  whom  he  did  not  extend  confidence  and  trust. 
The  exercise  of  the  power  after  marriage  would  not  be  con- 
sistent with  the  division  and  distribution  of  the  estate,  which 
the  will  expresslj'  appointed  at  the  period  of  the  marriage  of 
the  widow,  and  would  enable  her  then  to  defeat  and  disappoint 
the  legal  estate  with  which  the  children,  in  that  event,  were  in- 
vested as  tenants  in  common  with  her.  The  sale  and  convey- 
ance after  her  marriage   was   unathorized  ;  the  power  of  sale 
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given  by  the  will  had  e^^pired  ;  it  was  a  continuing  power  only 
■during  the  continuance  of  the  legal  estate  of  the  widow,  and 
was  incapable  of  exercise  after  the  termination  of  that  estate. 
2  Perry  on  Trusts,  §  498. 

The  result  is,  the  circuit  court  did  not  err  in  the  instruction 
given  the  jury,  and  the  judgment  must  be  affirmed. 


Moody,  Adm'r,  v,  HenipliilL 

Final  Settlement  of  Decedenfs  Estate  in  Prohate  Court. 

1.  Settlement  of  decedent's  estate  ;  when  decree  for  wife's  interest  must 
be  in  favor  of  husband  and  wife. — A  testator,  dying  in  1840,  devised  lands 
to  his  wife  for  life,  with  remainder  to  designated  children,  one  of  whom 
was  a  daughter  who  married  in  1H46.  The  widow  died  in  1874,  and,  after 
her  death,  the  lands  were  sold  under  the  will  by  the  personal  represen- 
tative.    Held,  on  final  settlement. 

(a)  That  the  daughter's  interest  in  the  devised  lands  accrued  on  the 
death  of  the  testator,  but  her  right  of  enjoyment  did  not  arise  until  the 
death  of  the  widow. 

(6)  That  while  the  husband's  marital  rights  attached  on  his  marriage, 
the  ownership  of  the  fund  resulting  from  the  sale  did  not  vest  in  him,  he 
not  having  reduced  it  to  possession. 

(c)  That  a  decree  on  final  settlement  for  the  daughter's  distributive 
interest  in  the  fund  should  be  in  the  name  of  herself  and  husband,  and 
not  in  her  name  alone. 

Ai'pKAL  from  Tuscaloosa  Probate  Court. 

Tried  before  Hon.  N.  H.  Browne. 

In  the  matter  of  the  final  settlement  of  the  accounts  of 
Frank  S.  Moody,  as  the  administrator  de  bonis  no7i,  with  the 
will  annexed  of  Edward  Sims,  who  departed  this  life  in  1840, 
leaving  a  widow  and  several  children.  The  testator  devised 
lands,  with  other  property,  to  the  widow  for  life,  with  remain- 
der to  his  children,  one  of  whom  is  Mrs.  Mary  J.  iremphill, 
who  intermarried  with  F.  F.  Hemphill  in  1846.  It  seems  that 
this  land  was  sold  after  the  death  of  the  widow  under  the  will, 
and  from  the  proceeds  of  the  sale  the  administrator  paid,  in 
1874,  amon^  other  things,  a  legacy  of  $2000,  left  to  one  Aaron 
Ready.  The  final  settlement  of  the  appellant's  accounts  as 
such  administrator,  was  first  had  in  1877,  when  he  was  allowed 
credit  for  the  amount  paid  on  account  of  said  legacy.  This 
item  was,  however,  contested,  and  was  reviewed  in  this  court 
on  appeal,  when,  the  decree  of  the  probate  court  was  reversed, 
and  the  cause  remanded.  See  Hemphill  v.  Moody,  Adin^r,  62 
Ala.  510.     After  the  settlement  in  the  probate  court  in  1877, 
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the  administrator  made  distribution,  thus  leaving  no  other  debit 
against  him  than  the  said  item  of  ^2000,  and  interest. 

On  the  settlement  a  decree  was  entered  in  the  name  of  Mrs. 
Hemphill  alone  for  her  distributive  share  ;  and  that  is,  inter 
alia^  here  assigned  as  error. 

J.  M.  Martin,  for  appellant. 

A.  C.  Hargrove,  contra. 

STONE,  J. — Mrs.  Hemphill's  right  to  the  distributive  in- 
terest claimed  in  this  suit  accrued  in  1840,  but  her  right  to  its 
enjoyment  did  not  arise  until  the  death  of  her  mother  in  1S74. 
She  intermarried  with  her  present  husband  in  1846,  before  the 
enactment  of  the  first  woman's  law,  in  1848.  Hence,  the  present 
proceeding  is  not  at  all  affected  by  our  statutes  securing  to 
married  women  their  separate  estates. 

When  this  case  was  before  us  at  a  former  term — 64  Ala. 
468 — we  stated  the  reasons  why  the  possession  of  Mrs.  Sims, 
the  life-tenant,  could  not  be  regarded  as  the  possession  of  those 
in  reversion  or  remainder.  It  follows  from  what  was  there 
said  that,  although  Mr.  Hemphill's  marital  rights  had  attached 
on  his  marriage,  the  ownership  in  the  fund  had  not  vested  in 
him,  because  he  had  never  reduced  it  to  possession,  actual  or 
constructive.  It  remained  a  chose  in  action,  to  be  reduced  to 
possession  by  voluntary  surrender,  or  l)y  suit,  as  any  other 
chose  in  action,  owned  by  the  wife  at  the  time  of  the  marriage, 
was  regarded  and  held  at  the  common  law.  For  the  reduction 
of  such  claim  to  possession  by  process  of  law,  tlie  suit  and  re- 
covery must  needs  be  in  the  joint  names  of  husband  and  wife. 
BlaeTcwell  v.  Vasthinder,  6  Ala.  218  ;  SanJcey  v.  Ehherry.,  10 
Ala.  455;  Pickens  v.  Oliver.,  29  Ahi.  528;  Thrasher  v.  In- 
gram. 32  Ala.  645.  It  follows  that  the  probate  court  erred  in 
rendering  the  decree  in  favor'of  Mrs.  Ilempliill  alone. 

All  the  other  questions  urged  upon  our  consideration  have 
been  ruled  adversely  to  the  appellant,  and,  we  think,  i-iglitly  so 
ruled.  We  have  no  disposition  tooverturn  any  thing  hereto- 
fore declared. — Hemphill  v.  Moody,  62  Ala.  510  ;  s.  c.  64  Ala. 
468;  Moody  v.  Hemphill,  71  Ala.  169. 

The  decree  of  the  probate  court  of  September  12th,  1882,  so 
far  as  the  same  decrees  in  favor  of  Mary  J.  Hemphill,  is  re- 
versed at  her  costs,  and,  proceeding  to  render  the  decree  the 
probate  court  should  have  rendered,  it  is  ordered  and  decreed 
that  the  said  Frank  S.  Moody  pay  to  F.  F.  Hemphill  and  Mary 
J.  Hemphill,  his  wife,  the  sum  of  live  hundred  and  sixty-three 
dollars  and  ninety  cents,  for  which  execution  may  issue  from  the 
prol)ate  court ;  this  decree  to  take  effect  and  bear  date  as  of 
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September  12,  1882.  The  costs  of  this  appeal,  both  in  the 
probate  court  and  this  court,  to  be  paid  out  of  the  sum  thus  to 
be  collected. 

In  all  other  respects,  including  the  decree  in  favor  of  John 
S.  Jemison,  administrator,  the  decree  of  the  probate  court  is 
affirmed  ;  the  decree  to  be  executed  by  the  probate  court. 

Reversed  to  the  extent  above  shown,  and  here  rendered. 

SoMERViLLE,  J.,  uot  sitting. 


Singer     Manufacturing    Company     v, 

Sayre. 

Action  for  Breach  of  Covenant  in  Lease. 

1.  Tenant  holdinf/  over  after  explral  ion  of  term,  effect  of;  statute  of  frauds. 
When  a  tenant  for  years  holds  over  after  the  expiration  of  his  term,  the 
law,  in  the  absence  of  evidence  to  the  contrary,  will  imply  an  agreement 
to  continue  the  lease  for  another  year  upon  tlie  same  terms  and  condi- 
tions ;  but  such  implication  is  destroyed,  if  a  new  contract,  essentially 
different  in  its  terms  and  conditions,  is  made,  and  the  inference  is  fair 
that  it  was  intended  to  displace  the  old  one,  although  it  is  void  under 
the  statute  of  frauds. 

2.  Same;  effect  of  payment  of  rent. — If,  liowever,  the  tenant  contin- 
ues to  hold  during  the  year,  and  pays  his  rent,  wliich  is  materially  re- 
duced by  the  new  contract,  the  payment  and  acceptance  of  the  rent  oper- 
ate a  full  recogntion  of  the  relations  of  landlord  and  tenant  as  it 
formerly  existed,  and  subject  the  tenant  to  all  the  covenants  contained 
in  the  original  lease,  so  far  as  they  are  applicable  to  the  new  order  or 
condition  of  things. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Arrinoton. 

This  was  an  action  brought  in  July,  1882,  by  Calvin  L. 
Sayre  against  the  Singer  Manufacturing  company,  a  body  cor- 
porate, to  recover  damages  for  the  alleged  breach  of  a  cove- 
nant contained  in  the  lease  of  a  certain  store-house  in  the  city 
of  Montgomery,  belonging  to  the  plaintiff,  and  by  him  rented 
to  the  defendant.  From  the  complaint  as  amended,  it  appears 
that  on  15th  April,  1874,  a  written  contract  for  the  lease  of 
said  premises  was  entered  into  by  and  between  the  plaintiff 
and  the  defendant,  for  a  term  ending  on  30th  day  of  Septem- 
ber, 1877.  In  this  lease  was  contained  a  covenant  by  the  de- 
fendant as  to  the  use  of  the  premises,  which  is  alleged  to  have 
been  broken.  The  complaint  sets  out  the  covenant  and  its 
breach  at  length,  but  a  fuller  statement  thereof  is  not  necessary 
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to  a  proper  understanding  of  the  opinion.  It  i§  also  averred 
"  that  at  the  expiration  ot  said  term,  said  defendant  continued 
in  the  use  and  occupation  of  said  leased  premises  from  year  to 
year  to  the  30th  day  of  September,  1879,  under  the  same  lease 
hereinbefore  set  out,  except  that,  by  agreement  between  said 
plaintiff  and  the  said  defendant,  the  amount  of  rent  to  be  paid 
was  reduced  from  seventy-live  to  iifty  dollars  per  month,  said 
contract  of  lease  being  to  that  extent,  and  to  that  extent  only, 
modified  and  altered."  The  defendant  pleaded  (1)  the  gene- 
ral issue;  (2)  the  statute  of  frauds;  and  (8)  the  statute  of  limi- 
tations; and  upon  issues  joined  on  these  pleas  the  cause  was 
tried,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff. 

The  facts  disclosed  by  the  evidence,  necessary  to  an  under- 
standing of  the  points  decided,  are  sufficiently  stated  in  the 
opinion.  Exceptions  w^ere  reserved  by  the  defendant  to  the 
admission  in  evidence,  against  its  objection,  of  the  parol  argee- 
ments  as  to  the  rent  of  the  store,  referred  to  in  the  opinion  ; 
and  also  to  the  refusal  of  the  court  to  give  the  following,  among 
other,  charges  requested  by  it  in  writing:  (1)  "That  the  aver- 
ments in  the  complaint  of  the  making  of  the  written  lease,  and 
of  its  terms  and  covenants,  are  but  matters  of  inducement  to 
aver  and  show  the  terms  and  covenants  of  the  subsequent 
leases  averred  in  the  complaint ;  and  if  the  subsequent  leases 
are  void,  then  the  plaintiff'  can  not  recover."  (2)  "If  the  jury 
believe  from  the  evidence,  that  plaintiff  and  defendant,  in 
April,  1874,  entered  into  a  written  agreement,  by  which  plain- 
tiff leased  said  store  of  defendant  for  a  term,  commencing  on 
April  15th,  1874,  and  ending  on  September  30th,  1877,  with 
covenants  as  testified  to  by  the  witness  Adams  [a  witness  ex- 
amined to  prove  the  contents  of  the  lease,  it  having  been 
shown  to  have  been  lost  or  destroyed],  and  defendant  agreed 
to  pay  plaintiff  the  sum  of  thirty-live  dollars  per  month  until 
October  Ist,  1874,  and  seventy -live  dollars  per  month  thereafter 
to  the  end  of  said  lease ;  that  defendant  occupied  said  store 
during  said  term  ;  that  prior  to  September  30th,  1877,  plaintiff 
and  defendant  made  a  verbal  agreement  for  the  rent  of  said 
store  for  one  year,  commencing  on  October  1st,  1877,  and  end- 
ing on  September  30th,  1878,  and  the  defendant  verbally 
agreed  to  rent  said  store  under  the  same  terms  as  contained  in 
said  former  written  lease,  except  that  defendant  agreed  to  pay 
only  fifty  dollars  per  month  for  the  rent  of  said  store,  for 
which  defendant  executed  tw^elve  notes  for  fifty  dollars  each, 
paj'able  monthly ;  that  defendant  occupied  said  store  for  the 
time  specified  in  said  verbal  agreement ;  and  prior  to  Septem- 
ber 30th,  1878,  the  defendant  executed  its  notes  for  the  sum 
of  fifty  dollars  each,  payable  monthly  to  plaintiff  for  the  rent 
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of  said  store  for  one  year  commencing  on  October  1st,  1878, 
and  ending  on  September  30th,  1879 ;  and  that  there  was  no 
written  instrument  signed  by  the  parties,  or  either  of  them, 
other  than  said  notes;  then  the  plaintiff  can  not  maintain  this 
action,  and  is  not  entitled  to  recover  in  this  suit." 
The  rulings  above  noted  are  here  assigned  as  error. 

J.  M.  Falkner,  with  whom  were  Clopton,  Herbert  & 
Chambers,  for  appellant.  (1)  The  contracts  which  are  the 
foundation  of  this  suit  are  within  the  influence  of  the  statute 
of  frauds  (Code,  1876,  §  2121,  sub-div.  1),  and,  are  therefore, 
void.  They  were  by  parol  ;  and  they  were  different,  materially 
different  from  the  written  contract.  Being  different,  no  pre- 
sumption can  arise  that  the  appellant  held  the  premises  under 
the  written  lease ;  and  this  being  a  suit  for  the  breach  of  cove- 
nants in  void  contracts,  there  can  be  no  recovery. — Crommelhi 
V.  Thiess^  31  Ala.  412;  Browne  on  Statute  of  Frauds,  §^ 
283-5;  Delano  v.  Montague,  4  Cnsli.  42;  Little  v.  Martin, 
3  Wend.  219. 

H.  C.  Tompkins  and  Rice  ct  Wiley,  contra. — (1)  It  was 
competent  for  plaintiff  to  prove  that  defendant  occupied  the 
premises  until  September  30th,  1879;  and  if  he  had  proved 
that  and  nothing  more,  the  presumption  would  have  been  that 
its  holding  was  as  a  tenant  from  year  to  year;  and  during  that 
holding  it  would  certainly  have  been  bound  by  all  the  cove- 
nants of  the  original  lease.  That  is  well  settled  law.  There- 
fore, to  prove  that  there  was  some  change  in  the  terms  of  the 
holding,  was  really  a  beneiit  to  defendant. — Taylor's  Land.  & 
Ten.  §  58;  Ih.  §  525,  and  authorities  cited  ;  Webber  v.  Shear- 
inan,  3  Hill,  547;  Thomson  v.  Ainey  (opinion  bv  Williams, 
J.,).  12  Ad.  ife  E.  476;  Dor  rill  v.  Stephens,  4  McCord,  59 ;  35 
Penn.  St.  45;  Finney  v.  City  of  St.  Louis,  39  Mo.  177; 
Wolffe  V.  WolfdhBro.,  69  Ala.  549.  ^(2)  The  ciiarges  re- 
quested assert  the  proposition,  that,  if  one  holding  under  a 
written  lease  continues,  after  the  expiration  of  the  term,  to 
hold  over  for  more  than  a  year  under  a  verbal  agreement  that 
he  shall  continue  upon  the  same  tei'ins  as  were  contained  in  the 
written  lease,  except  a  change  in  the  amount  of  rent  to  be 
paid,  he  is  not  only  under  no  legal  obligation  to  comply  with 
these  terms,  but  is  released  fi-om  all  damages  accruing  to  tiie 
lessor  for  breaches  of  the  covenants  of  the  written  lease.  It  is 
insisted  that  not  only  is  this  not  the  law,  but,  on  the  contrary, 
such  an  agreement  as  the  one  shown  is  a  valid  agreement,  and 
the  covenants  in  the  original  lease  are  binding  during  the  hold- 
ing over.  If  defendant  was  holding  under  a  void  contract,  it 
was  not  holding  under  any  contract  whatever;  but  if  it  held 
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over  and  paid  rent,  as  soon  as  the  rent  was  paid  and  accepted, 
then  its  holding  over  became  that  of  a  tenant  from  year  to 
year;  and  it  was  bound,  during  the  holding,  by  all  the  cove- 
nants contained  in  the  lease  under  which  it  entered. — Taylor 
on  Land.  &  Ten.  >^  58 ;  Ih.  525 ;  Crommelin  v.  Thiess,  31  Ala. 
p.  419;  1  Chitty's  Con.  pp.  450-1.  (3)  The  agreement  is  not 
void,  because  defendant  occupied  the  leased  premises  during 
the  whole  term  stipulated  for,  and  paid  the  rent  agreed  upon. 
There  are  two  classes  of  contracts  for  the  sale  of  land,  or  in- 
terests therein,  for  more  than  a  year,  which  the  statute  does 
not  render  void,  and  which,  therefore,  could  be  enforced  in  a 
court  of  law ;  and  in  this  our  statute  differs  from  that  of  29 
Car.  2,  and  from  those  of  most  of  the  States.  These  two 
classes  are  (a)  contracts  in  writing,  signed  by  the  parties,  or 
their  legally  authorized  agents;  and  (h)  contracts  where  the 
purchaser  is  let  into  possession,  and  pays  the  purchase-money, 
or  a  portion  of  it.  Each  of  these  contracts  is  valid  at  law. 
The  statute  of  29  Car.  2,  required  all  such  contracts  to  be  in 
writing.  Courts  of  equity  stepped  in,  and  decreed  the  specitic 
performance  of  parol  contracts,  where  there  had  been  such 
performance  as  would  make  the  harsh  rule  of  law  operate  un- 
justly. That  was  an  equitable  right ;  but  our  statute  places 
parol  contracts,  where  certain  tilings  are  done  in  connection 
with  them,  on  an  equal  footing  with,  and  makes  them  of  the 
same  dignity  as,  written  contracts.^  That  is, it  makes  them  not 
only  capable  of  enforceujent  in  equity,  but  also  at  law. —  Code 
of  1876,  ^  2121,  subd.  5  ;  authorities  siqyra.  (4)  But  the  hold- 
ing over  with  a  parol  agreement,  void  under  the  statute  of 
frauds,  changing  the  amount  of  the  rent,  but  providing  that  the 
holding  is  to  be  under  the  other  terms  of  the  original  lease,  is 
binding  upon  the  lessee,  if  he  has  had  the  quiet  possession  of 
the  premises  during  the  additional  term,  and  has  paid,  and  the 
lessor  lias  accepted  rent;  and  he  is  liable  to  the  lessor  upon  the 
covenants  of  that  lease  for  any  breaches  committed  duringsuch 
additional  holding.— Taylor's"  Land.  &  Ten.  §§  58,  362-3 ;  Ih. 
^  525,  and  authorities  cited  ;  1  Chitty's  Con.,  pp.  450-1  ;  Rich- 
ardson V.  Gi-fford,  1  Ad.  <fe  Ell.  52;  Beale  v.  Sanders,  3  Bing. 
(N.  S.)  850;  DUj})y  o.  Atkinsoti,  4  Camp.  275;  Brudnell  v. 
RoberU^  2  Wilson,  143 ;  Brown  v.  Bellows,  4  Pick.  179  ;  Thom- 
ason  V.  Dill,  30  Ala.  444. 

SOMERVILLE,  J.— The  right  of  the  plaintilf  to  maintain 
the  present  action  is  admitted  to  turn  on  the  question  as  to 
whether  or  not  the  contract  of  tenancy  is  void  under  the  influ- 
ence of  the  statute  of  frauds,  as  "  an  agreement  which,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof."— Code,  1876,  §  2121.  subd.  1. 
18 
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The  evidence  shows  that  the  defendant  corporation,  the 
Singer  Manufacturing  Co.,  held  the  premises  occupied  by  it 
under  a  written  lease  from  April  15th,  1874,  until  September 
30th,  1877,  paying  the  plaintiff  therefor  a  stipulated  monthly 
rent.  Prior  to  the  termination  of  this  lease,  a  verbal  agree- 
ment was  made  between  the  parties  by  which  the  rent  was  re- 
duced from  seventy-five  to  fifty  dollars  per  month,  and  pro- 
viding that  the  defendant  should  rent  for  another  year  under 
the  terms  of  the  old  lease.  The  defendant  executed  its  several 
promissory  notes  for  the  rent,  all  of  \vhich  were  paid  in  due  time. 
Prior  to  the  expiration  of  the  latter  term,  a  similar  agreement 
was  entered  into  for  another  lease  to  extend  from  October  1, 
1878,  for  the  period  of  one  year — the  defendant,  as  before,  ex- 
ecuting its  promissory  notes,  payable  monthly,  and  making  pay- 
ment of  them  to  the  plaintiff  as  landlord. 

The  principle  is  generally  settled,  and  has  been  many  times 
announced  by  this  court,  that  where  a  tenant  for  years  holds 
over  after  the  expiration  of  his  terin,  the  law,  in  the  absence  of 
evidence  to  the  contrary,  will  imply  an  agreement  to  hold,  or 
continue  the  new  lease  for  another  year,  upon  the  terms  and 
conditions  of  the  old  or  prior  one. —  Wolffe  v.  Woljf  (&  Bro., 
69  Ala.  549  ;    Orormnelin  v.  Thiess  i&  Col,  31  Ala.  412. 

This  principle  would  be  conclusive  of  the  present  case,  but 
for  the  verbal  agreements  by  which  a  change  was  effected  in 
the  amount  of  rent  stipulated  to  be  paid  for  the  two  last  years 
of  the  defendant's  occupancy  of  the  plaintift"'s  premises.  The 
argument  is,  that  the  new  contract,  although  void  under  the 
statute  of  frauds,  destroys  the  implication  of  the  renewal  of 
the  original  lease,  which  the  law  ordinarily  raises  from  an  unex- 
plained holding  over  by  the  tenant.  This  is  no  doubt  the  rule, 
where  the  new  contract  is  essentially  different  from  the  old  one 
in  its  terms  and  conditions,  and  the  inference  is  fair  that  the 
former  is  intended  to  displace  the  latter. —  Horton  v.  Wollner, 
71  Ala.  452;  Crommelin  v.  Thiess  t&  Co.,  stt^ra. 

But  there  is  another  rule  operating  in  this  case,  which  en- 
tirely excludes  it  from  the  intiuence  of  the  last  mentioned  prin- 
ciple. If  we  admit  that  the  defendant  held  under  a  void  agree- 
ment, by  which  tio  title  of  tenancy  became  vested,  being  thus 
regarded  as  a  tenant  at  will,  or  by  sufferance,  after  the  expira- 
tion of  the  written  lease,  this  relationship  between  the  parties 
was  changed  by  the  jMyme?it  and  acceptance  of  rent,  which  is 
shown  to  have  taken  place  during  the  fast  two  years.  This  was 
an  act  in  full  recognition  of  the  relation  of  landlord  and  ten- 
ant as  it  formerly  existed,  and  operated  to  establish  a  new  ten- 
ancy from  year  to  year  by  vesting  eo  instanti  a  term  in  the  de- 
fendant as  a  yearly  tenant. — Crommelin  v.  Thiess  dh  Co.,  31 
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Ala.  412,  419,  supra ;  Taylor's  Land.  &  Ten.  §  56,  and  cases 
cited  in  note  2 ;  2  Greenl.  Ev.  §  306. 

In  all  such  cases,  where  the  tenant  has  been  permitted  to 
hold  over  after  the  expiration  of  a  prior  tenancy,  his  payment 
of  rent  will  be  referred  to  the  original  demise,  subject  to  all 
the  covenants  contained  in  the  original  lease,  so  far  as  they  are 
applicable  to  the  new  order  or  condition  of  things. — Taylors 
Land.  &  Ten.  §§  58,  362.  Promises  of  this  character  are  implied 
by  law  from  the  acts  of  the  parties,  rather  than  from  any  sup- 
posed special  agreement  between  them.  They  do  not,  there- 
fore, come  within  the  evil  of  the  statute  of  frauds,  and  are 
commonly  adjudged  to  be  excepted  from  its  operation. — Ver- 
bal Agreements  (Throop),  §^  95-102. 

There  are  probably  other  grounds  upon  which  we  can  justify 
the  conclusion  which  we  have  reached,  that  the  contract  of  ten- 
ancy between  the  plaintiff  and  defendant  is  not  repugnant  to 
any  provision  of  the  statute  of  frauds,  but  these  we  need  not 
consider. — Crawford  v.  Jones,  54  Ala.  459. 

The  rulings  of  the  circuit  court  are  free  from  error,  and  its 
judgment  is  affirmed. 


East  and  West  Railroad  Company  of 
Alabama  et  al.  *?.  East  Tennessee,  Vir- 
ginia <&  Geoi'gia  Railroad  Company. 

Bill  in  Equity  to  enjoin  Railroad  Company  from.  Constructing 
its  Railroad  on  the  Right  of  Way  of  another  Railroad 
Company. 

1.  Grant  of  injnnct ion  by  officer  ii'Khout  antliority  ;  remedy  for  correc- 
tion of  error. — When  an  injunction  is  granted  by  a  judicial  officer  wlio 
has  no  authority  to  grant  it,  the  error  or  irregularity  is  only  available 
upon  motion  for  a  discharge  of  tiie  injunction,  which  must  precede  any 
act  on  the  part  of  the  de  fendant  in  recognition  or  affirmance  of  its  regu- 
larity. In  such  case,  a  motion  to  dissolve  is  not  the  appropriate  remedy, 
but  is  a  waiver  of  the  error  or  irregularity. 

2.  City  Court  of  Selma  ;  authority  to  issue-  remedial  irrits. — The  City 
Court  of  Selma,  being,  by  the  express  terms  of  the  statute  creating  it, 
clothed  with  "the  authority  to  issue  writs  of  injunction,  mandamus,  cer- 
tiorari, prohibition,  ne  exeat,  and  all  other  remedial  writs,"  has,  under 
the  well  defined  legislative  policy  of  this  State,  intended  to  expedite  the 
administration  of  justice,  the  authority  to  issue,  or  order  the  issue  of  such 
writs,  returnable  into  any  court  of  the  State  having  jurisdiction  of  them. 

3.  Motion  to  dissolve  injunction  for  want  of  equity  ;  what  inquiries 
oj)ened  by. — A  motion  to  dissolve  an  injunction  for  want  of  equity  in  the 
bill  can  not  perform  the  office  of  a  demurrer  to  the  bill ;  but,  on  the  hear- 
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ing  of  such  motion,  all  amendable  defects  should  be  regarded,  pro  hae 
vice,  as  cured  by  amendment,  and  the  inquiry  made,  whether,  if  the  facts 
were  well  pleaded,  the  case  would  be  of  equitable  jurisdiction,  and  an 
injunction  the  appropriate  remedy. 

4.  Corporations  invested  with  right  of  eminent  domain  ;  jurisdiction  to 
enjoin  from  appropriating  land  without  making  compensation. — The  princi- 
ple upon  which  a  court  of  equity  proceeds  in  interfering  to  prevent  bodies 
corporate  having  compulsory  power  to  enter  upon,  and  to  take  and  ap- 
propriate for  their  own  uses,  the  lands  of  others,  differs  materially  from 
the  principle  upon  which  it  intervenes  to  prevent  the  commission  or  con- 
tinuance of  waste,  nuisances,  or  trespasses,  when  only  private  rights,  or 
the  rights  of  persons,  natural  or  artificial,  not  having  such  powers,  are 
involved;  the  court  intervening,  in  such  cases,  because  of  the  necessity 
to  keep  such  corporations  within  control  and  in  subjection  to  the  law, 
rather  than  upon  the  tlieory  that  they  are  trespassers,  or  that  the  injury 
which  they  are  inflicting  is  irreparable. 

5.  Same  ;  when  bill  contains  e</nity. — Hence,  averments  in  a  bill  filed 
by  one  railroad  corporation  against  another,  to  enjoin  the  defendant  from 
constructing  its  railroad  on  the  complainant's  right  of  way,  that  the  de- 
fendant has  wrongful!}'  taken  possession  of  lands  of  which  the  complain- 
ant was  possessed,  and  is  appropriating  the  same  to  its  uses,  that  it  had 
not  proceeded  to  the  condemnation  of  tlie  lands  in  the  mode  prescribed 
by  law,  and  had  not,  in  obedience  to  the  Constitution,  made  just  com- 
pensation therefor,  give  the  court  jurisdiction  to  prevent  the  further  in- 
vasion of  the  property  by  the  defendant,  without  regard  to  any  question 
of  irreparable  injury. 

6.  Same  ;  when  court  n; ill  not  interfere. — If,  however,  in  such  case,  the 
right  and  title  of  the  complainant  are  not  clear,  or  if  ^he  whole  contro- 
versy resolves  itself  into  a  naked  disjiute  as  to  the  strength  of  the  legal 
title,  and  it  is  not  shown  that  an  acition  of  trespass  or  of  ejectment  will 
not  afford  all  necessary  relief,  the  court  will  not  intervene  by  injunction. 

7.  Same;  when  injunction  against  should,  he  dissalred  on  denials  in 
answer. — Where,  by  the  averments  of  such  bill,  the  complainant's  title 
to  the  lands  in  controversy  is  based  wholly  on  the  fact  of  continuous, 
uninterrupted  possession  by  it  and  those  under  whom  it  claims,  and  tl\e 
defendant,  in  its  answer,  verifleil  by  affidavit,  directly  and  uneiinivocalh' 
denies  the  fact  of  possession  by  the  complainant  at  the  time  of  the  entry 
upon,  and  taking  of  the  land,  and  also  the  prior  possession  l)y  the  com- 
plainant, or  by  those  under  whom  it  claims,  and  avers  that  the  title  and 
possession  resided  with  other  parties,  from  whom  the  defendant  had  a 
license  or  conveyancte,  under  which  it  entered,  and  commenceil  the  ap- 
propriation of  the  land,  the  temj)orary  injunction,  issued, on  the  filing  of 
the  bill,  should,  on  motion,  be  dissolved;  it  being  clear  that  less  injury 
would  result  to  the  complainant  from  its  dissolution,  than  would  result 
to  the  defendant  from  its  continuance  to  the  final  hearing. 

Appe.vl  from  Callionn  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaiiam. 

The  case  made  by  the  record  is  stated  in  the  opinion. 

Inzer  &  Ctkeenk  and  Jno.  II.  ife  J.  M.  Caldwell,  for  ap- 
pellants. (1)  The  jurisdiction  of  tiie  Citj  Court  of  Sehna, 
and  the  powers  and  authority  of  the  judge  thereof,  in  the  mat- 
ter of  issuing  remedial  writs,  arc  limited  to  the  county  of  Dal- 
las. This  point  discussed,  and  the  following  citations  made  and 
coin tnen ted  on  :  Con.  of  1875,  Art.  vi,  §§  2,  0,  13 :  Code, 
1876,  §  3867;  1  Brick.  Dig.  p.  675,  §  512;  Pamph.  Acts, 
Vol.  lxxv. 
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1875-6,  p.  386.  (2)  A  court  of  equity  should  not  interfere 
by  injunction,  where  the  right  is  doubtful,  or  the  investigation 
by  a  jury  as  to  facts  in  dispute  is  required. — Roath  v.  Dris- 
iioll^  52  Am.  Dec.  352 ;  Snou)den  v.  Noah,  14  Am.  Dec.  547  ; 
Hart  V.  Mayor,  etc.^  24  Am.  Dec.  165  ;  Nevitt  v.  Gillespie,  26 
Am.  Dec.  696.  See  also  3  Wait's  Ac.  &  Def.  p.  683,  §§  3,  4 ; 
Ih.  p.  685,  J5  9  ;  Ih.  pp.  694,  700,  701,  702,  761  ;  High  on  Inj. 
p.  7,  §  8 ;  N.  O.  i&  S.  R.  R.  Co.  v.  Jones,  68  Ala.  55  ;  Boulo 
V.  N.  a,  M.  d^  T.  R.  R.  Co.,  55  Ala.  480  ;  44  Am.  Dec.  422. 
(3)  The  injury  threatened  must  be  of  such  a  nature  as  will 
cause  irreparable  damage,  not  susceptible  of  pecuniary  compen- 
sation.—3  Wait's  Ac.  &  Def.  p.  701  ;  Ih.  p.  761,  §  6.  See  also 
1  Brick.  Dig.  p.  673,  ^  482,  486 :  35  Ala.  599 ;  Jo7ies  v.  N.  O. 
cfc  S.  R.  R.  Co.,  70  Ala.  p.  230  ;  High  on  Inj.  §  391.  (4)  "Mere 
general  averments  of  irreparable  mischief  is  not  enough,  but 
the  facts  constituting  such  mischief  should  be  set  forth. "-3  Wait's 
Ac.  &  Def.  701.  (5)  On  the  coming  in  of  an  answer  either 
admitting  or  denying  the  allegations  of  the  bill,  the  court  will, 
on  motion,  dissolve  the  injunction,  and  dismiss  the  bill,  if  it  is 
wanting  in  equity. — 1  Brick.  Dig.  p.  677,  §§546-7.  (6)  When 
the  answer  positively  denies  the  averments  of  the  bill,  the  gen- 
eral rule  is,  that  a  temporary  injunction  must  be  dissolved  ;  the 
exception  being,  where  irreparable  mischief  will  follow,  or  the 
intervention  of  special  circumstances,  taking  the  case  out  of 
the  rule. — Satterfieldv.  John,  53  Ala.  127  ;  Yongev.  Shepperd, 
44  Ala.  315  ;  Mohile  School  Comers  v.  Ihitnam,  44  Ala.  506. 
See  also  1  Brick.  Dig.  p.  677,  §  548  ;  Bihl  v.  Shacl-elford,  38 
Ala.  611  ;  High  on  Tnj.  p.  218,  §  388. 

Heflin,  Bowdon  &  Knox,  contra.  (1)  Upon  a  motion  to 
dissolve  an  injunction,  all  amendable  defects  in  the  bill  will  be 
considered  as  amended,  jr>ro  hue  vice.  Consequently,  if  the 
bill  has  equity,  mere  want  of  fullness  of  statement,  or  clear- 
ness of  averment  will  not  be  regarded.  Such  objections  are 
good  on  demurrer,  but  not  on  a  motion  to  dissolve  an  injunc- 
tion.—  Chambers  v.  Alahama  Iron  Co.,  67  Ala.  353.  (2)  The 
equity  of  the  bill  rests  upon  the  ground,  that  the  building  of 
a  railroad  upon  another's  land  is  a  permanent  and  irreparable 
injury,  for  which  there  is  no  other  adequate  remedy.  This 
point  discussed,  with  following  citations :  1  Railway  Cases, 
135 ;  N.  O.  cfe  S.  R.  R.  Co.  v.  Jones,  68  Ala.  48  ;  High  on  Inj. 
§§  391  et  seq.  (3)  The  equity  of  the  bill  is  fully  sustained, 
not  only  on  the  general  jurisdiction  of  the  court  to  restrain  the 
construction  of  a  railroad  upon  another's  land,  but  upon  the 
additional  ground,  that  the  construction  of  such  road  so  near 
to  the  complainant's  road,  will  impair,  if  not  permanently 
destroy  the  value  of  complainant's  property.     (4)  If  it  be  con- 
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ceded  that  tlie  answer  fully  denies  the  equity  of  the  bill,  this 
court  will  not  disturb  the  injunction.  Cases  of  this  sort  are 
left  largely  to  the  discretion  of  the  chancellor,  and  this  court 
will  not  disturb  his  decree,  unless  it  is  clearly  erroneous.  In 
this  case,  the  chancellor  guarded  the  interests  of  respondents, 
by  increasing  the  bond,  thereby  affording  them  ample  protec- 
tion,— Bibh  V.  Shackelford^  38  Ala.  611 ;  Chamhers  v.  Ala- 
bama Iron  Co.,  67  Ala.  353.  And  where  a  railroad  company 
has  been  enjoined  from  the  use  of  land,  without  having  made 
payment  or  tender  of  damages,  as  provided  in  its  charter,  and 
without  the  consent  of  the  owner,  the  injunction  will  not 
usually  be  dissolved,  on  motion,  before  the  hearing  upon  the 
merits. — High  on  Inj.  §  392;  Iioss  v.  Elizahethtown,  etc.,  1 
Green  Ch.  422.  (5)  The  denials  of  the  answer  discussed. 
(6)  There  is  nothing  in  the  objection,  that  the  judge  of  the 
City  Court  of  Selma  had  no  jurisdiction  to  issue  the  injunction. 
The  statute  creating  the  court  expressly  confers  on  him  the 
power. — Pamph.  Acts,  1875-6,  p.  386. 

BRICKELL,  C.  J. — The  case  comes  before  the  court  on  ap- 
peal from  a  decree  of  the  chancellor  rendered  in  vacation, 
upon  a  motion  made,  on  bill  and  answer,  fbr  the  dissolution  of 
a  temporary  injunction,  restraining  the  appellants  from  the 
continuance  of  the  construction  of  a  railway  on  lands  claimed 
by  the  appellee  as  part  of  its  own  right  of  way.  The  tem- 
porary injunction  was  granted  by  the  judge  of  the  City  Court 
of  Selma,  the  bill  being  tiled,  and  the  lands  situate  in  Calhoun 
county. 

The  first  ground  for  the  motion,  now  pressed  in  argument, 
is,  that  the  judge  of  the  City  Court  of  Selma  has  not  the 
power  to  grant  an  injunction  which  is  to  be  operative  without 
the  county  of  Dallas.  If  this  were  conceded  to  be  true,  a 
motion  for  the  dissolution  of  the  injunction  is  not  the  appro- 
priate remedy  for  the  correction  of  the  error  or  irregularity. 
A  motion  to  dissolve  can  be  founded  only  on  a  want  of  equity 
apparent  on  the  face  of  the  bill,  or  on  a  full  and  complete 
denial,  by  the  verified  answer  of  a  material  defendant,  of  the 
allegations  upon  which  the  equity  of  the  bill  depends.  The 
motion  itself  is  a  waiver  of  the  error  or  irregularity,  if  any, 
.which  may  have  attended  the  order  for  the  issue  of  the  writ, 
or  which  may  be  in  the  writ  alone.  These  are  available  only 
upon  motion  for  a  discharge  of  the  injunction,  which  must 
precede  any  act  on  the  part  of  the  defendant  in  recognition  or 
affirmance  of  its  regularity. — Jones  v.  Kvy'mg,  56  Ala.  360. 

The  City  Court  of  Selma  is  an  inferior  court  of  law  and 
e(jnity,  established  by  an  act  of  the  General  Assembly,  in  and 
for  the  county  of  Dallas.     It  is  styled  an  inferior  court,  not  be- 

VoL.  LXXV. 
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cause  of  limitations  upon  its  jurisdiction,  but  because  its  judg- 
ments and  decrees,  like  the  judgments  of  the  circuit  court,  and 
the  decrees  of  the  court  of  chancery,  are  open  to  revision  on 
appeal  to  this  court,  and  may  here  be  reversed  or  affirmed ; 
and  over  the  court,  as  over  all  the  judicial  tribunals  of  the 
State,  this  court  can  exercise  a  general  superintendence  and 
control. — Nugent  v.  State,  18  Ala.  521 ;  Ex  parte  Roundtree, 
.51  Ala.  42.  By  the  statute  creating  it,  the  judge,  in  general 
terms,  is  clothed  with  power  and  jurisdiction  co-extensive  with 
that  which  is  exercised  by  chancellors  and  judges  of  the  circuit 
court ;  the  statute  proceeding  to  declare  specially  that  the 
power  and  jurisdiction  include  "  the  authority  to  issue  writs 
of  injunction,  inandamus,  certiorari,  prohibition,  ne  exeat,  and 
all  other  remedial  writs."  It  is  true  the  court  is  organized  for 
the  county  of  Dallas;  that 'is  the  locality  in  which  it  dwells, 
and  to  which  its  jurisdiction  is  confined.  But  the  jurisdiction 
of  the  court  is  distinguishable  from  the  authority  of  the  judge 
to  grant  remedial  writs,  which  are  mere  auxiliaries  to  the  exer- 
cise of  jurisdiction,  and  which,  when  returned  to  the  court  to 
which  they  are  issued,  are  subject  to  its  control,  and  are  tem- 
porary in  their  operation.  It  is  a  well  defined  legislative 
policy,  intended  to  expedite  the  administration  of  justice,  to 
confer  on  all  judicial  oflScers,  of  the  jurisdiction  and  dignity  of 
the  judge  of  the  city  court,  authority  to  issue,  or  to  order  the 
issue  of  such  writs,  returnable  into  any  court  of  the  State 
having  jurisdiction  of  them.  And  it  was  in  view  of  this 
policy,  that,  in  express  terms,  the  authority  to  issue  such  writs 
was  conferred  upon  the  judge  of  the  city  court,  and  not  left 
to  be  derived  by  implication  from  the  general  grant  of  juris- 
diction and  power.  We  are,  therefore,  of  opinion,  that  the 
judge  of  the  city  court  had  authority  to  order  the  issue  of  the 
writ  of  injunction. 

The  allegations  of  the  original  bill  are,  that  the  complainant, 
the  "  East  Tennessee,  Virginia  &  Georgia  Railroad  Company," 
is  a  corporation  created  by,  and  organized  under  the  laws  of  the 
State  of  Tennessee;  that  in  1881,  by  purchase,  it  acquired  the 
property  and  franchises  of  the  Selma,  Kome  &  Dalton  Kail- 
road  Company,  which  had  a  line  of  railway  in  this  State,  ex- 
tending from  Selma  in  a  north-easterly  direction  to  Prior's 
station,  at  or  near  the  boundary  line  of  the  State  of  Georgia. 
Prior  to,  and  at  the  time  of  the  purchase,  and  continuously 
from  the  year  1870,  the  Selma,  Borne  &  Dalton  Railroad 
Company  and  its  alienees  had,  and  was  possessed  of  a  jight  of 
way  along  its  road-bed,  extending  through  the  county  of  Cal- 
houn, of  one  hundred  feet,  that  is,  of  fifty  feet  on  each  side  of 
the  road-bed,  computing  from  its  centre.  After  the  purchase, 
the  complainant  entered   upon,  and  became  possessed  of  such 
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right  of  way,  remaining  in  possession  until  the  grievance  com- 
mitted by  the  defendants.  Without  the  consent  of  the  com- 
plainant, the  defendants,  in  February,  1884,  entered  upon  a 
designated  part  of  the  said  right  of  way,  not  having  had  the 
same  condemned  by  any  judicial  proceeding,  not  having  made 
or  offered  to  make  compensation  to  the  complainant,  and  com- 
menced the  construction  thereon  of  the  track  or  bed  of  the  "  East 
&  West  Railroad  Company  of  Alabama."  The  construction . 
and  completion  of  the  said  track  or  bed  will  be  of  irreparable  in- 
jury to  the  complainant,  because,  in  particular  places,  the  track 
or  bed  of  the  two  roads  will  be  in  less  than  thirty-two  feet  of 
each  other,  and,  in  the  words  of  the  bill,  will  be  "  too  close 
together  for  safe  and  convenient  operation  ;  too  close  together  to 
admit  of  side  tracks  between,  of  convenient  and  suitable  length 
and  curve." 

The  first  point  for  consideration,  not  now  looking  to  the  an- 
swer, is,  whether,  upon  the  facts  stated  in  the  bill,  a  case  of 
equitable  jurisdiction  is  presented.  For,  although  a  niotion  to 
dissolve  an  injunction  is  submitted  and  heard  in  vacation,  it 
should  be  sustained,  the  injunction  ought  not  to  be  longer  con- 
tinued, w^iether  the  answer  is,  or  is  not  sufficient,  if  it  be  ap- 
parent that  the  bill  is  without  equity.  The  motion  to  dissolve, 
it  ought,  however,  to  be  observed,  can  not  and  does  not  per- 
form the  office  of  a  demurrer.  It  is  not  the  form  of  the  bill, 
nor  the  manner  in  which  the  facts  are  stated,  nor  the  specific 
prayer  for  relief,  which  are  of  importance.  All  amendable  de- 
fects, y>ro  Arte  vice,  should  be  regarded  as  cured  by  amendment, 
and  the'in(juiry  made,  whether,  if  the  facts  were  well  pleaded, 
the  case  would  be  of  equitable  jurisdiction,  and  an  injunction 
the  appropriate  remedy. —  Chaiiwers  v.  Ala.  Iron  Co.,  67  Ala. 
353. 

The  principle  upon  which  a  court  of  equity  proceeds,  in  inter- 
fering to  prevent  bodies  corporate  having  compulsory  power 
to  enter  upon,  take  and  ap})ropriate  for  their  own  uses,  the 
lands  of  others,  differs  materially  from  the  principle  upon 
which  it  intervenes  to  prevent  the  commission  or  continuance 
of  waste,  or  of  nuisances,  or  of  trespasses,  when  only  private 
rights,  or  the  acts  of  persons,  natural  or  artificial,  not  having 
such  powers,  are  involved.  In  the  latter  class  of  cases,  if  the 
right  be  strictly  legal,  and  there  is  no  relation  of  privity  be- 
tween the  parties,  it  is  of  the  essence  of  the  jurisdiction  of  the 
<'.ourt,  that  a  case  of  irreparable  injury  be  shown  ;  a  case  for 
which  the  courts  of  law  do  not  furnish  an  ade({uate  remedy. 
The  Constitution  not  only  compels  all  corporate  bodies,  public 
or  private,    or   all   individuals  who  may  be  armed    with  the 

gower  of  taking  private  property,  but  it  compels  tlie 
tate  and  all  its  agencies  and  instrumentalities,  to  the  duty 
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of  first  making  just  compensation  to  tlie  owner.  Tlie  duty 
is  clearly  expressed  in  the  twenty-fourth  section  of  the 
"  Declaration  of  Rights,"  directed  to  any  and  every  taking 
of  private  property,  without  regard  to  the  agency  or  in- 
etrumentality  through  which  it  may  be  taken,  in  these 
words  :  "  But  private  property  shall  not  be  taken  or  applied 
for  public  use,  unless  justcoinpensation  be  first  made  therefor." 
Tlie  property  and  franchises  of  corporations,  it  is  declared,  are 
as  subject  to  the  right  of  eminent  domain,  as  is  the  property  of 
natural  persons,  but  here,  as  in  all  other  cases,  it  is  declared, 
"^fagt  compensation  must  attend  or  precede  the  taking  and  ap- 
propriation. And,  again,  it  is  declared  by  the  seventh  section 
of  the  fourteenth  article:  "Municipal  and  other  corporations 
and  individuals,  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for  the 
property  taken,  injured  or  destroyed,  by  the  construction  or 
enlargement  of  its  works,  highways  or  improvements,  which 
compensation  shall  be  paid  before  such  taking,  injury  or  de- 
struction." It  is  most  essential  to  the  preservation  of  the 
rights  of  private  property,  to  the  protection  of  the  citizen,  and 
to  the  preservation  of  the  best  interests  of  the  community, 
that  all  who  are  invested  with  the  right  of  eminent  do- 
main, with  the  extraordinary  power  of  depriving  persons, 
natural  or  artificial,  without  their  consent,  of  their  proper- 
ty, and  its  possession  and  enjoyment,  should  be  kept  in  the 
strict  line  of  the  authority  with  which  they  are  clothed, 
and  compelled  to  implicit  obedience  to  the  mandates  of 
the  Constitution.  A  court  of  equity  will  intervene  to  keep 
them  within  the  line  of  authority,  and  to  compel  obedi- 
ence to  the  Constitution,  because  of  the  necessity  that  they 
should  be  kept  within  control,  and  in  subjection  to  the  law, 
rather  than  upon  the  theory  that  they  are  trespassers,  or  that 
the  injury  which  they  are  inflicting  is  irreparable.  The  owner 
of  the  land  has  the  right  to  say  that,  unless  they  keep  within 
the  strict  limits  prescribed  by  law,  they  shall  not  disturb  him 
in  the  possession  and  enjoyment  of  his  property.  The  power 
is  so  capable  of  abuse,  and  those  who  are  invested  with  it  are 
often  so  prone  to  its  arbitrary  and  oppressive  exercise,  that  a 
court  of  equity,  without  inquiring  whether  there  is  irreparable 
injury,  or  injury  not  susceptible  of  adequate  redress  by  legal 
remedies,  will  intervene  for  the  protection  of  the  owner.  And 
it  will  intervene,  though,  as  in  the  present  case,  the  contest  may 
be  between  two  incorporated  companies. — Kerr  on  Injunctions, 
^§  622  et  seq^  ;  M.  W.B.  R.  Co.  v.  Owings,  15  Md.  199  ;  Bo- 
naparte V.  V.  ik  A.  R.  R.  Co  ,  1  Baldwin  205  ;  Cmnmomvealth 
V.  P.(&  C.  R.  R.  Co.,  24  Penn.  St.  159. 

It  is  not  of  importance,  therefore,  to  subject  to  analysis  the 
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allegations  of  the  bill,  and  determine  whether  irreparable  inju- 
ry, in  the  sense  of  that  term  in  a  court  of  equity,  is  shown  by 
them.  If,  in  this  respect,  they  are  too  general,  the  defect 
would  be  curable  by  amendment,  and,  however  available  on  de- 
murrer, will  not  support  a  motion  for  the  dissolution  of  the  in- 
junction. We  do  not,  however,  intend  resting  our  decision 
upon  this  point.  It  is  affirmatively  and  distinctly  averred  that 
lands  of  which  the  complainant  was  possessed,  have  been 
wrongfully  taken  possession  of  by  the  defendants,  and  are 
being  appropriated  to  the  uses  of  the  defendant  corpo- 
ration, which  has  not  proceeded  to  their  condemnation  in  the 
mode  prescribed  by  law,  and  has  not,  in  obedience  to  the  Con- 
stitution, made  therefor  just  compensation.  These  facts,  of 
themselves,  without  regard  to  any  question  of  irreparable  inju- 
ry, give  the  court  jurisdiction  to  prevent  the  further  invasion 
of  the  property.  The  necessity  for  keeping  the  defendant  cor- 
poration within  the  limits  of  its  authority,  and  for  compelling 
obedience  to  the  Constitution,  is  apparent ;  and  it  is  this  neces- 
sity which  is  the  foundation  of  the  jurisdiction  of  the  court. 

The  averments  of  the  bill  deduce  the  title  of  the  complain- 
ant to  the  lands,  the  subject  of  controversy,  wholly  from  its 
possession,  and  from  the  antecedent  possession  of  its  privies  or 
predecessors  in  estate,  so  long  continued  as  to  be  evidence  of 
title.  Whether  the  title  was  derived  originally  from  the 
license,  or  from  the  conveyance  of  the  owner,  or  through  judi- 
cial proceedings  to  w^iich  they  were  parties,  is  not  averred. 
The  fact  of  continuous,  uninterrupted  possession  is  vouched  as 
the  foundation  and  evidence  of  the  right  and  title  of  the  com- 
plainant. And,  in  this  connection,  it  must  not  be  overlooked 
that  it  is  not  the  track  or  road-bed  of  the  complainant,  nor  any 
of  its  side-tracks,  or  other  like  appurtenances  of  visible,  notori- 
ous, continuous  use,  which  form  the  subject  of  controversy. 
Beyond  these,  though  within  fifty  feet  of  the  centre  of  the 
track  or  road-bed  of  the  complainant,  the  parcel  of  land  in  con- 
troversy is  situated.  The  answer  is  in  direct,  unequivocal  de- 
nial of  the  fact  of  possession  by  the  complainant  at  the  time  of 
the  entry  upon,  and  taking  of  the  land,  and  in  like  denial  of  a 
prior  possession  by  the  complainant,  or  by  its  privies  or  prede- 
cessors in  estate.  And,  with  equal  clearness  and  distinctness, 
it  affirms  that  the  title  and  possession  resided  with  other  par- 
ties, from  whom  the  defendant  corporation  had  a  license,  or 
conveyance,  under  which  it  entered  upon  possession,  and  com- 
menced the  appropriation  of  the  lands.  Tiie  answer,  in  so  far 
as  it  is  in  denial  of  the  possession  of  the  complainant,  and  of 
the  possession  of  its  predecessors  or  privies  in  estate,  is  direcly 
responsive  to  the  allegations  of  the  bill,  and  is  in  denial  of  all 
the  riglit  and  title  to  relief  vouched  by  the  complainant.     It  is 
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more  than  a  denial  of  the  right  and  title  of  the  complainant;  it 
is  the  assertion  of  right  and  title  in  the  defendant  corporation, 
rendering  strictly  lawful  its  entry  upon,  and  its  possession  and 
appropriation  of  the  lands.  Though  relief  is  granted  more 
readily  to  a  land-owner,  whose  lauds  are  entered  upon  by  a  cor- 
poration having  compulsory  powers  to  take  them  for  its  own 
uses,  and  upon  a  different  principle,  than  in  cases  of  trespass, 
waste  or  nuisances,  yet,  as  in  such  cases,  if  the  right  and  title 
of  the  party  complaining  are  not  clear,  or  if  the  whole  contro- 
versy resolves  itself  into  a  naked  dispute  as  to  the  strength  of 
the  legal  title,  and  it  be  not  shown  that  an  action  of  trespass, 
or  of  ejectment  will  not  afford  all  necessary  relief,  the  court 
M'ill  not  intervene  by  injunction. — 1  High  on  Inj.  §  629; 
Boxdo  V.  N.,  M.  cfi  T.  R.  R.  Co.,  55  Ala.  480.  The  necessity 
which  induces  the  intervention  of  the  court  springs  from  the 
duty  of  the  corporation  not  to  enter  upon,  and  dispossess  the 
true  owner,  without  his  consent,  or  witliout  the  course  of  judi- 
cial proceedings,  which  the  statute  prescribes,  and  the  payment 
of  just  compensation,  as  demanded  by  the  Constitution.  The 
court  will  not  intervene  to  quiet  titles,  or  to  decide  controver- 
sies as  to  the  title.  There  are  other  and  more  appropriate 
remedies  and  tribunals  for  the  determination  of  all  such  con- 
troversies. Taking  the  averments  of  the  answer  as  true,  and, 
upon  this  motion,  so  far  as  responsive,  they  must  be  deemed 
true,  the  case  does  not  fall  within  the  principle  upon  which  the 
court  has  proceeded  in  cases  of  this  character.  There  has  been 
no  invasion  of  the  possession  or  property  of  the  complain- 
ant, and  the  true  owners,  having  possession,  to  whom  only  the 
defendant  corporation  owed  duty,  have  not  been  dispossessed 
without  their  consent.  The  observation  of  the  Vice  Chancellor, 
in  Wehster  v.  S.  L.  R.  Co.,  1  Simons  (N.  S.),  277  (40  Eng. 
Ch.),  that  when  the  corporation  has  treated  with  one  in  posses- 
sion, claiming  to  be  the  owner,  and  acquired  the  right  to  enter 
upon,  and  possess  the  lands,  the  court  should  not  interfere,  and 
hrevi  inanu  arrest  its  operations  at  the  instance  of  a  third  per- 
son, of  whose  claim  and  title  the  corporation  had  not  notice, 
has  a  direct  application  to  the  case.  If,  in  such  a  case,  the 
court  interferred,  there  is  much  of  reason  to  apprehend  that 
often  it  would  do  as  great  injury,  as  that  wliich  it  is  solicitous  to 
avert.  A  temporary  injunction  could  and  would  not  infre- 
quently be  sought  for  the  purpose  of  pressing  the  corporation 
into  a  compromise,  or  into  terms  with  parties,  who^  it  could 
show  eventually,  were  without  a  right  to  relief,  to  whom  no 
wrong  had  been  done. 

The  general  rule  is  well  settled,  that  if  a  verified  answer 
fully  and  unequivocally  denies  the  material  allegations  upon 
which  the  equities  of  the  bill  depend,  a  temporary  injunction 
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will  be  dissolved.  The  rule  is  of  more  inflexible  application 
to  bills  enjoining  proceedings  in  courts  of  common  law,  than 
to  special  injunctions  for  the  prevention  of  the  invasion  of 
property,  or  of  irreparable  injury.  In  cases  of  special  injunc- 
tions, though  the  answer  may  be  in  direct  negation  of  the  equity 
of  the  bill,  the  court  exercises  a  sound  judicial  discretion,  and 
will  retain  the  injunction,  if  it  be  clear  that  greater  injury  will 
result  to  the  complainant  from  its  dissolution,  than  will  result 
to  the  defendant  from  its  continuance  to  the  final  hearing. 
Bibh  V.  Shackelford^  38  Ala.  611  ;  Chambers  v.  Ala.  Iron  Co., 
67  Ala.  353 ;  2  High  on  Inj.  §§  1508  et  seq.  Upon  this  point 
there  does  not  seem  to  us  any  real  difliculty  in  the  case.  The 
right  of  the  defendant  corporation  to  take  the  lands,  if  neces- 
sary to  the  construction  of  its  railway,  by  appropriate  judicial 
proceedings,  upon  making  just  compensation,  if  they  prove 
eventually  to  be  the  property  of  the  defendant  corporation, 
can  not  be  doubted.  The  property  and  franchises  of  a  corpora- 
tion may  be  taken  for  public  uses,  equally  with  the  property  of 
the  citizen.— 4.  <& F.  R.  R.  Co.  v.  Kenney,  39  Ala.  307.  And 
now  the  Constitution  forbids  the  abridgment  in  this  respect 
of  the  right  of  eminent  domain.  The  grievance  or  injury  which 
the  complainant  may  suffer  from  a  dissolution  of  the  injunc- 
tion is  temporary,  if  eventually  it  proves  to  be  the  owner  of  the 
lands;  there  is  only  delay  in  making  just  compensation.  But 
if  the  injunction  be  continued,  the  defendant  corporation  hin- 
dered and  delayed  in  the  construction  of  its  railway,  adequate 
pecuniary  compensation  in  damages  is  not  practicable;  and  the 
public,  having  an  interest  in  the  construction  of  the  railway, 
will  be  subjected  to  inconvenience.  Weighing,  then,  all  con- 
siderations which  it  is  proper  to  indulge  in  determining  whether 
the  injunction  shall  be  dissolved,  or  shall  be  continued,  the  pre- 
ponderance favors  a  dissolution ;  there  is  less  of  injury  and 
inconvenience  to  the  parties,  than  would  result  from  its  con- 
tinuance. There  is  no  question  of  the  ability  of  the  defendant 
corporation  to  make  just  compensation  to  the  complainant,  and 
the  only  possible  injury  which  can  result  to  the  complainant  is 
delay  in  receiving  the  compensation. 

The  decree  of  the  chancellor  must  be  reversed,  a  decree  here 
rendered  dissolving  the  injunction,  and  the  cause  remanded. 
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Assu7ripsit. 

1.  AssU/nment  of  error ;  when  can  not  be  considcri'd. — The  record  show- 
ing, on  a  defendant's  appeal,  that  the  plaintiff  demurred  to  a  special 
plea,  assigning  uine  grounds,  and  that  the  court  sustained  the  tenth 
ground,  an  assignment  of  error,  that  the  primary  court  erred  in  sustain- 
ing the  demurrer,  can  not  be  considered,  the  court  being  unable  to  know 
what  is  covered  by  the  assignment. 

2.  Evidence;  when  acln  of  party  inadminsihle  for  him. — Where,  in  an 
action  on  a  bond  or  note  alleged  to  have  been  given  for  the  purchase- 
money  of  land,  the  issue  was,  whether  the  pun'hase  of  the  land  was  ever 
in  fact  consummated,  acts  of  the  defendant,  done  long  after  the  alleged 
trade,  and  in  the  absence  of  the  vendor,  inconsistent  with  the  fact  of 
purchase,  are  not  admissible  in  evidence  for  him. 

3.  Statute  of  frauds  ;  when  note  on  bond  given  for  land  not  void  iDider. 
A  plea  of  the  statute  of  frauds  (Code,  1876,  §  2121,  subd.  5)  is  not  avail- 
able to  a  defendant  sued  on  a  bond  or  note,  given  for  the  purchase- 
money  of  land,  in  which  the  consideration  is  expressed  as  all  the  ven- 
dor's "  title  or  claim  to  property  bought  of  W.  R.  L.  and  .J.  J.  G.,  and 
known  as  the  Genlle  property,"  although  the  note  or  bond  was  the  only 
writing  executed  in  reference  to  the  sale  of  the  land. 

4.  Plea  of  want  of  consideration. ;  when  not  available. — It  was  further 
hell!  that  under  the  facts  in  this  case,  as  hypothetically  stated  in  charges 
given  at  the  plaintiff"'s  request,  the  plea  of  a  want  of  consideration  in 
the  note  or  bond  sued  on  was  not  available  to  the  defentlants. 

Appeal  t'rotn  Jackson  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speak k. 

This  suit  was  brought  by  Freeman  tfe  Bynum  against  Barton 
B.  Smith ;  was  founded  on  a  bond  executed  by  the  defendant 
to  one  Finney,  and  by  the  latter  transferred  to  the  plaintiffs ; 
and  was  commenced  on  24th  January,  1880.  The  cause  was 
tried  on  issue  joined  on  the  pleas  of  the  statute  of  frauds  and 
want  of  consideration,  among  others,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintiffs.  A  special  plea  num- 
bered live,  referred  to  in  the  opinion,  was  also  tiled,  the  aver- 
ments of  which  need  not  be  here  stated. 

The  plaintiff's  read  in  evidence  the  bond  sued  on,  which,  omit- 
ting the  signature,  is  in  these  words  :  "  Larkinsville,  Alabama. 
Twelve  months  after  date  I  promise  to  pay  A.  Finney  the  sum 
of  tive  hundred  47-100  dollars,  for  all  his  title  or  claim  to 
property  bought  of  W.  E,.  Larkin  and  J.  J.  Gentle,  and  known 
as  the  Gentle  property ;  as  witness  I  set  my  hand  and  seal, 
January  23,  1870."  There  is  a  material  contlict  in  the  evi- 
dence as  to  the  circumstances  under  which  the  bond  was  exe- 
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cuted,  and  as  to  its  consideration.  As  the  plaintiffs'  evidence 
tended  to  show,  in  1874,  the  defendant  sold  to  Jefferson  (lentle, 
a  designated  unimproved  lot  of  land  in  the  town  of  Larkins- 
ville,  and  afterwards  furnished  Gentle  lumber  and  materials 
with  which  the  latter  erected  improvements  on  said  lot.  On 
1st  January,  1876,  Gentle,  owing  defendant  a  balance  for  said 
lot,  lumber  and  materials  of  $463.91.  executed  to  him  his 
bond  for  said  sum,  on  which  there  was  due,  in  January,  1879, 
the  sum  of  $243.  The  sale  of  said  lot  was  by  parol,  the  de- 
fendant retaining  the  title.  In  January,  1879,  Finney  agreed 
to  sell  to  Gentle  a  tract  of  land  known  as  the  Hopkins  place, 
for  which  the  former  held  a  bond  for  title,  there  being  then 
due  on  the  purchase- money  about  $1000.  The  agreed  price 
for  this  place  was  $2000 ;  and  in  payment  therefor.  Gentle 
agreed  to  pay  off  and  satisf}'  said  balance,  and  to  convey  to 
Finney  the  lot  in  Larkinsville  purchased  from  the  defendant, 
the  title  to  which  still  remained  in  the  defendant.  The  de- 
fendant, at  the  request  of  Finney  and  Gentle,  assented  to  the 
land  trade  which  they  had  made,  and  agreed  to  convey  the  lot 
in  Larkinsville  to  Finney  At  the  time  of  said  trade,  Finney 
was  in  possession  of  the  Hopkins  place,  and  Gentle  of  the  lot 
in  Larkinsville.  Gentle  was  then  placed  in  possession  of  the 
Hopkins  place,  and  Finney  sold  the  Larkinsville  lot  to  the  de- 
fendant for  a  stated  sum,  of  which,  according  to  agreement, 
the  defendant  paid  part  by  transferring  to  Finney  Gentle's 
bond  to  defendant,  of  date  1st  January,  1876,  and  for  the  bal- 
ance he  executed  the  bond  sued  on,  and  took  possession.  The 
trade  between  Finney  and  Gentle  was  not  in  writing,  and  the 
only  writing  evidencing  the  trade  between  Finney  and  the  de- 
fendant was  the  bond  on  which  this  suit  is  founded. 

The  evidence  introduced  on  behalf  of  the  defendant  tended 
to  show,  that  his  assent  to  the  trade  made  between  Finney  and 
Gentle,  his  agreement  to  convey,  and  his  subsecjuent  purchase 
from  Finney  were  conditional,  depending  on,  inter  alia,  the 
consummation  of  the  trade  between  Finney  and  Gentle  ;  that 
said  trade  was  never  consummated  ;  and  that  he  never,  after 
said  trade,  acquired  possession  of  the  lot  in  Larkinsville  under 
P'inney,  or  by  virtue  of  the  trade  made  with  him,  but  under  an 
arrangement  with  Gentle.  One  Perkerson  was  examined  as  a 
witness  on  defendant's  behalf,  who  testified  that,  in  1881,  he 
bought  of  defendant  said  lot  in  Larkinsville  for  $800,  and  that 
he  purchased  "  with  notice  of  Gentle's  claim  thereon,  and  with 
Gentle's  consent,  and  with  the  agreement  that  Gentle  should 
have  the  right  to  redeem,  and  all  rights  that  he  had  against 
Smith  in  relation  to  said  lot."  Said  witness  having  further 
testified,  on  cross-examination,  that  Smith  "  had  executed  to 
him  a  deed,  not  reserving  therein  in  writing  any  of  said  rights 
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of  Gentle,  and  that  there  was  no  written  agreement  that  Gen- 
tle should  have  the  right  to  redeem,"  the  court,  on  plaintiffs' 
motion,  excluded  from  the  jury  all  the  testimony  of  said  wit- 
ness ;  and  to  this  ruling  the  defendant  excepted. 

Charges  6  and  H,  giv^en  at  the  plaintiffs'  request,  referred  to 
in  the  opinion,  are  in  these  words :  6.  "  A  man  in  the  posses- 
sion of  land,  who  has  'bought  it,  and  given  his  notes  for  the 
purchase-money,  notwithstanding  he  may  have  no  deed  or  title 
to  the  land,  and  may  never  have  paid  the  purchase-money,  may 
still  make  a  valid  sale  of  said  land  to  a  third  party,  and  take  a 
note  for  the  amount  due  him ;  and  such  a  note  would  be  sup- 
ported by  a  valid  consideration,  and  could  be  enforced  by  suit." 
8.  "  If  the  jury  believe  from  the  evidence,  that  Finney  sold 
the  Hopkins'  place  to  (lentle,  and  he  agreed  to  pay  him  $2000 
for  it,  which  was  to  be  paid  by  Gentle's  letting  Finney  have  a 
house  and  lot  in  Larkinsville,  known  as  the  Gentle  house  and 
lot,  at  the  sum  of  $1000,  and  to  pay  to  H.  II.  Hopkins  the 
balance  of  $1000,  or  so  much  thereof  as  might  be  due  to 
Hopkins ;  and  he,  Gentle,  went  into  the  possession  of  the 
Hopkins  land,  and  either  Finney  himself,  or  B.  B.  Smith,  by 
his  direction  or  consent,  went  into  the  possession  of  the  Gentle 
house  and  lot  in  Larkinsville,  and  these  exchanges  of  posses- 
sion were  by  reason  of,  and  under  these  contracts,  then  Smith's 
possession  of  the  house  and  lot  would  be  a  possession  derived 
from,  or  through  Finney,  and  Smith  would  then  be  holding 
under  Finney  ;  and  this  being  found  by  the  jury,  and  the 
further  fact,  if  it  be  found  to  be  true,  that  B.  B.  Smith  gave 
the  note  in  suit  for  the  purpose  of  acquiring  this  possession 
and  right  of  Finney,  and  he  has  not  since  been  dispossessed  of 
said  property  by  Finney  or  Gentle,  then  Smitli  can  not  defend 
himself  on  a  plea  of  the  failure  of  consideration,  without  sur- 
rendering said  possession,  or  showing  some  fraud  or  misrepre- 
sentation in  regard  to  the  Gentle  house  and  lot."  Charge  9, 
requested  by  defendant,  and  refused  by  the  court,  also  referred 
to  in  the  opinion,  is  in  these  words :  "  If  the  jury  find  from 
the  evidence,  that  Smith  got  possession  of  the  lot  in  Larkins- 
ville from  Gentle,  and  that  Finney  never  had  possession  of  said 
lot,  either  actual  or  constructive;  and  that  Finney  had  no  title 
or  interest  in  said  lot ;  and  that  the  bond  sued  on  was  given 
for  Finney's  interest  in  said  lot,  then  there  was  a  failure  of 
consideration,  and  the  jury  should  find  for  the  defendant." 

To  the  rulings  above  noted,  as  well  as  to  numerous  others 
not  necessary  to  be  set  out  in  this  report,  the  defendant  duly 
excepted  ;  and  they  are  here  assigned  as  errors. 

Walker  &  Shelby,  for  appellant. 
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R.  C.  Hunt  and  Robinson  &  Brown,  eontra. 

STONE,  J. — It  is  assigned  as  error  that  the  circuit  court 
sustained  plaintiffs'  demurrer  to  the  fiftli  plea.  The  record 
shows  the  circuit  court  sustained  the  tenth  ground  assigi.od  in 
demurrer.  Only  nine  grounds  are  shown  to  have  been  assigned. 
We  are  not  able  to  know  what  is  covered  by  the  assignment, 
and  can  not  consider  it. 

There  was  no  error  in  excluding  the  testimony  of  Perkerson. 
It  related  alone  to  acts  of  Smith,  done  long  after  the  alleged 
trade  with  Finney,  and  in  the  absence  of  both  Finney  and  his 
transferees.  To  allow  such  testimony  to  explain  or  qualify  a 
previous  contract  between  Smith  and  Finney,  would  be  allow- 
ing Smith  to  make  evidence  for  himself. — 1  Brick.  Dig.  834, 
§§423-4. 

Many  rulings  were  made,  and  many  others  invoked,  looking 
to  the  avoidance  of  the  alleged  purchase  of  Smith  from  Finney, 
on  the  plea  of  statute  of  frauds.— Code  of  1876,  §  2121,  subd. 
5.  The  present  suit  is  against  Smith,  founded  on  a  writing 
signed  by  Smith,  and  the  object  of  tfie  suit  is  to  charge  him, 
Smith.  No  other  person  is  sought  by  this  suit  to  be  charged. 
Now,  the  consideration  of  the  note  or  bond  is  expressly  set  out 
in  the  writing  itself.  Its  language  is,  "'  for  all  his  (Finney's) 
title  or  claim  to  property  bought  of  W.  R.  Larkin  and  J.  J. 
Gentle,  and  known  as  the  Gentle  property."  This  description 
would  be  sufficient  in  a  complaint  in  ejectment,  for  it  must  be 
supposed  that  froni  this  description  the  identity  of  the  lots  can 
be  ascertained. — 3  Washb.  on  Real  Prop.  (4th  Ed.)  398-9  ; 
Phillips  V.  Adams^  70  Ala.  373  ;  Cooper  v.  Hornshy,  71  Ala. 
62 ;  Horton  v.  Wollner,  Ih.  452.  This  case  is  thus  narrowed 
down  to  the  consideration  of  a  few  charges,  given  and  refused. 

Charges  6  and  8  given  at  the  histance  of  plaintiffs,  are  cor- 
rect expositions  of  the  law.-Tbim  v.  Bell^  61  Ala.  125.  Charge 
9,  asked  by  defendant  and  refused,  is  faulty  in  two  respects.  It 
refers  to  the  jury  the  construction  of  a  written  instrument,  and 
is  in  other  respects  liable  to  mislead  the  jurv. — 1  Brick.  Dig. 
339,  §§  59,  60,  61  ;  Ih.  337,  §  27.  There  "is  nothing  in  the 
other  exceptions. 

Affirmed. 
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Contest  of  Clahri  of  Exemj)tion. 

1 .  Judgments;  canclaslveness  of. — Judgments  are  conclusive  of  all  facts 
or  issues  actually  decided,  or  necessarily  involved,  but  not  of  facts  col- 
laterally involved. 

2.  Attaclimoit  (HjahiKt  part)herHldp  hijJirDi  name;  on  irhat  property  levi- 
able.— An  attachment  against  a  partnership  by  its  firm  or  common  name, 
without  mention  of  the  names  of  the  individual  partners,  can  only  be 
levied  on  partnersliip  property ;  it  can  not  be  levied  on  tlie  individual 
property  of  the  partners. 

3.  Same;  extent  of  recovery  on  bond. — In  a  suit  on  a  bond  executed  for 
the  purpose  of  suing  out  an  attachment  against  a  partnership  by  its  firm 
name,  i)ayable  to  the  partnershij)  by  its  firm  name,  and  conditioned,  in 
the  event  of  a  failure  to  prosecute  the  attaclinV/'nt  to  effect,  to  pay  the 
defendants,  as  j)artners,  "all  such  damages  as  they  might  sustain  from 
the  wrongful  or  vexatious  suing  out  of  such  attachment,"  no  recovery 
can  properly  be  had  for  any  damage  sustained  by  one  of  the  partners, 
by  reason  of  a  wrongful  levy  of  the  attachment  on  his  individual  })rop- 
erty. 

4.  Same;  suit  on  bond;  irJiat  ad)nlssible  an  evidence  of  malice. — In  such 
case,  however,  it  is  competent  to  prove  such  levy,  and  attendant  circum- 
stances of  aggravation,  wantoiuiess  or  gross  negligence,  for  the  purpose 
of  proving  that  legal  malice  which  authorizes  the  recovery  of  exemplary 
damages. 

5.  Same;  res  adjndlcata. — In  a  suit  on  a  bond,  executed  for  the  pur- 
pose of  obtaining  an  attachment  against  a  partnership  by  its  firm  name, 
and  conditioned,  on  failure  to  prosecute  the  suit  to  effect,  to  pay  the  de- 
fendants, as  partners,  "all"  such  damages  as  tfiey  might  sustain  from  the 
wrongful  or  vexatious  suing  out  of  such  attachment,"  evidence  was  intro- 
duced showing  that  the  individual  property  of  one  of  the  partners,  of  the 
value  of  more  than  three  times  the  amount  of  the  debt  claimed  in  the 
attachment,  and  more  than  the  penalty  of  the  bond,  was  levied  on  under 
the  writ ;  it  not  appearing  for  what  purpose  the  evidence  was  introduced, 
or  that  its  admissibility  was  sought  to  be  limited,  or  that  the  value  of 
the  property  actually  entered  into  the  verdict  of  the  jury  as  an  element 
of  damage,  otherwise  than  as  may  be  implied  by  presumption  of  law 
from  the  facts  in  evidence.     IFeld, 

(a)  That  the  recovery  of  the  value  of  such  property,  or  the  liability  of 
the  defendants  for  it,  was  not  one  of  the  issues  actually  decided,  or  nec- 
essarily involved  in  the  suit  on  the  attachment  bond,  and  it  was  not,  for 
this  rciison,  /-t'-s  ad  judicata  between  the  parties. 

(/))  That  a  judgment  in  favor  of  the  })laintifls  in  the  suit  on  the  bond 
for  the  full  penalty,  though  paid,  does  not  estop  the  partner  whose  prop- 
erty was  levied  on  from  claiming  it,  in  the  attachment  suit,  as  exempt. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon,  T.  M.  Akrington. 
The  facts  are  sufficiently  stated  in  the  opinion. 
19 
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J.  M.  Falkner  and  R.  M.  Williamson,  contra. 

SOMERYILLE,  J. — The  present  case  is  one  involving  the 
trial  of  a  claim  of  exemption  to  personal  property  levied  on 
under  a  writ  of  attachment  sued  out  by  Rice  &  Wilson. 
Code,  1876,  §  2830.  The  property  levied  on  is  the  individual 
property  of  the  appellant,  Watts.  The  attachment  suit  was 
against  ISTathaniel  Watts  &  Co.,  under  their  commoii  name  as 
a  mercantile  partnership,  without  designation  of  the  individual 
names  of  the  persons  comprising  the  partnership. 

The  charge  of  the  court,  instructing  the  jury  to  find  for  the 
appellees,  can  be  justified  only  upon  the  theory  that  the  matter 
in  dispute  is  'res  adjudicata.  It  is  insisted  that  the  appellant 
has  already  recovered  the  value  of  his  lyroperty^  here  claimed, 
in  a  suit  brought  by  Watts  cfc  Co.  against  the  appellees,  claim- 
ing damages  on  the  attachment  bond  for  the  wrongful  and 
vexatious  suing  out  of  the  writ  of  attachment  against  the  part- 
nership. The  argument  is,  that  this  judgment  of  recovery 
operates  as  an  estoppel  in  this  suit. 

The  rule  is,  that  judgments  are  conclusive  only  as  to  all 
facts  or  issues  actually  decided,  or  necessarily  involved.  This 
does  not  embrace  facts  which  are  merely  collateral,  but  only 
such  as  are  directly  and  distinctly  put  in  issue,  and  a  finding  of 
which  is  necessary  to  uphold  the  judgment, —  McCalley  v.  Rob- 
inson''s  Adnir.,  70  Ala.  432 ;  McDonald  v.  Mobile  Life  Ins. 
Co.,  65  Ala.  358  ;  Freeman  on  Judg.  §  257. 

It  is  shown  that  Watts  &  Co.  sued  Rice  &  Wilson  on  the 
attachment  bond,  and  recovered  judgment  against  them  for  the 
full  penalty  of  two  hundred  dollars,  the  entire  amount  of  which 
had  been  discharged  by  payment  before  the  present  trial.  In  this 
suit  for  damages,  evidence  was  introduced  as  to  the  value  of 
the  individual  property  of  Watts,  which  had  been  levied  on 
under  the  writ  in  this  proceeding,  showing  that  the  property 
was  worth,  at  the  time  of  seizure,  the  sum  of  three  hundred 
and  thirty-five  dollars,  or  more  than  three  times  the  amount  of 
the  dei)t  claimed  in  the  original  attachment  suit,  and  more  than 
a  hundred  dollars  in  excess  of  the  full  penalty  of  the  attach- 
ment bond.  It  does  not  appear  for  what  purpose  this  evidence 
was  introduced,  or  that  its  admissibility  was  sought  to  be  at  all 
limited.  Nor  does  it  appear  that  the  value  of  this  property 
actually  entered  into  the  verdict  of  the  jury  as  an  element  of 
damage,  otherwise  than  as  may  be  implied  by  presumption  of 
law,  from  the  facts  in  evidence. 

It  is  our  opinion  that  thts  can  not  be  inferred  from  the  facts 
before  us.     The  original  attachment,  it  is  important  to  remem- 
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ber,  was  sued  out  against  the  partnership  of  Watts  6z  Co.,  by 
its  iirni  or  common  name,  without  mention  of  the  names  of 
the  individual  partners.  Such  suits  are  authorized  by  section 
2904  of  the  present  Code,  of  1876.  But  it  is  well  settled,  that 
where  a  judgment  is  rendered  under  the  provisions  of  this 
statute,  it  only  binds  the  joint  property  of  the  firm,  and  an 
execution  issued  on  such  judgment  can  be  levied  only  on  the 
partnership  property.  It  does  not  bind  the  property  of  the 
several  individual  partners,  and  can  not  laiojhdly  he  levied  upmi 
such  separate  property.  Such  suits  have  been  characterized  as 
somewhat  in  the  nature  of  a  proceeding  in  rem  rather  than  in 
personam. —  Yarhorough  v.  Co.  v.  Bush,  69  Ala.  170  ;  Haralson 
V.  Campbell,  63  Ala.  278  ;    Wyman  v.  Stewart,  42  Ala.  163. 

The  attachment  bond,  also,  was  payable  to  Watts  &  Co.,  as 
a  partnership,  describing  them  by  their  firm  or  common  name, 
and  the  condition  was,  in  the  event  of  a  failure  to  prosecute 
the  attachment  to  effect,  to  pay  the  defendants — as  partners — 
"  all  such  damages  as  they  might  sustain  from  the  wrongful  or 
vexatious  suing  out  of  such  attachment." — Code,  1876,  § 
3256.  It  seems  to  us  that  in  a  suit  on  a  bond  of  this  nature, 
no  recovery  can  properly  be  had  for  any  damage  sustained  by 
one  of  the  individual  partners  for  a  wrongful  seizure  of  his 
property,  nor  does  the  bond  import  that  the  partnership  as 
such  can  recover  the  value  of  such  property,  based  upon  its 
wrongful  destruction  or  seizure  by  the  officer  levying  the  at- 
tachment writ.  Such  bonds  are  not  required  for  the  protection 
of  the  officer,  nor  for  the  indemnification  of  third  persons 
whose  property  may  be  wrongfully  attached,  but  simply  for  the 
benefit  of  the  pai'ty  defendant  against  lohom,  the  writ  is  issued. 
Drake  on  Attach.  §  162  ;  Davis  v.  Commonwealth,  13  Grat- 
ton,  139. 

The  rule  might  be  entirely  different  in  a  case  where  the  at- 
tachment suit  had  been  brought  against  individuals  doing 
business  under  a  partnership  name,  which  is  the  common  and 
more  ordinary  way.  Such  a  writ  may  be  levied  on  the  separ- 
ate, as  well  as  the  joint  estate  of  the  partners,  and  the  condi- 
tion of  the  bond  may  for  this  reason  cover  a  loss  sustained  by 
levying  on  such  separate  property. — Code,  1876,  §  3270; 
Bmjd  V.  Martin,  10  Ala.  700. 

The  general  rule  is,  that,  in  actions  e,r  delicto  brought  by 
partnerships,  damages  can  be  recovered  only  for  injuries  to  the 
joint  business,  property  or  trade  of  the  copartnership,  and  in- 
juries done  either  to  the  private  feelings  or  the  private  property 
of  the  individual  partners  do  not  constitute  a  proper  subject  of 
injury  in  such  suit. — Donnell  v.  Jones,  13  Ala.  490 ;  Story  on 
Part.  §  257  ;  Parsons  on  Part.  *338.  So,  in  actions  ex  contixictu, 
as  well,  all  the  parties  plaintiff  must  be  entitled  to  recover,  or 
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the  suit  can  not  be  maintained. —  Cochran  v.   Cunningham,  16 
Ala.  448. 

Keeping  these  principles  in  view,  it  does  not  follow  that  the 
value  of  Watts'  separate  property,  which  was  levied  on  wrong- 
fully under  the  original  writ  of  attachment  against  Watts  &  Co., 
entered  as  an  element  of  damage  in  the  suit  brought  by  them 
against  Rice  <k  Wilson  on  the  attachment  bond.  It  was  com- 
petent, however,  to  prove  such  levy,  and  the  circumstances  of 
aggravation,  wantonness  or  gross  negligence  attending  it,  in 
proof  of  that  legal  malice  which  would  authorize  the  recovery 
of  exemplary  damages. — Lienkauf  v.  Mmn'is,  ^'o  Ala.  406. 
The  existence  of  an  evil  motive,  manifesting  itself  in  an  act  of 
wrong  or  oppression  against  the  property  of  one  partner,  would 
not  only  be  relevant,  but  quite  persuasive  to  show  legal  malice 
against  a  firm  of  which  he  was  a  member,  if  perpetrated  under 
color  of  legal  process  issued  against  such  firm  or  partnership. 
It  might  "Be  possible  to  destroy  the  credit  and  business  of  a 
partnership  by  a  wrongful  levy  made  upon  the  separate  prop- 
erty of  the  only  solvent  partner,  and  in  such  a  case  damages 
could  no  doubt  be  recovered  by  the  firm  on  proper  proof.  But 
the  measure  of  actual  damages  would  not  be  the  value  of  the 
separate,  property  thus  seized,  nor  the  injury  done  to  it,  witii 
interest,  except,  perhaps,  in  those  cases  where  tlie  process  is 
issued  against  the  partnership  otherwise  than  l)y  its  firm  or 
common  name,  and  is  authorized  by  law  to  be  levied  upon  the 
separate  property.  Such,  as  we  have  shown,  is  not  this  case. 
In  Boydv.  Martin,  10  Ala.  700,  supra,  wiiere  suit  was  brought 
in  debt  on  an  attachinent  bond  executed  by  the  defendants  to 
the  plaintiffs,  it  was  held  that  a  recovery  could  be  had  for 
damages  sustained  by  the  levy  of  the  process  on  the  separate 
property  of  each.  Tlie  interest  in  tlie  damages  was  held  to  be 
joint,  upon  the  ground  that  the  covenant  was  entered  into  with 
both  of  the  plaintiff's  jointly,  and  that  the  writ  of  attachment 
could  be  lawfully  levied  upon  the  property  of  both,  or  of 
either.  Such  damages  were  supposed,  in  other  words,  to  enter 
into  the  mutual  contemplation  of  the  contracting  parties,  be- 
cause coining  within  the  condition  of  the  bond. 

It  could  not  be  supj)osed  that  such  was  here  the  case.  The 
writ  was  properly  leviable  ordy  on  the  joint  property  of  the 
partnership.  The  indemnity  was  intended  to  cover  only  such 
damages  as  tlie  firm,  distinguished  from  the  individual  mem- 
bers composing  it,  should  suffer  by  the  wrongful  or  vexatious 
suing  out  of  the  process.  The  actual  value  of  the  ]u-operty 
levied  on  was  immaterial  except,  perhaps,  as  matter  of  aggra- 
vation, to  show  motive.  It  could  not  enter,  as  the  value  of 
joint  property  might  do,  9s  an  element  Of  acUial  danuige  into 
the  verdict  of  tiie  jury.  The  recovery  of  such  property,  or 
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the  liability  of  the  defendants  for  it,  was  not  one  of  the  issues 
actually  decided,  or  necessarily  involved  in  the  suit  brought  by 
Watts  &  Co.  against  Rice  &  Wilson  on  the  attachment  bond. 
This  matter  was  not,  for  this  reason,  properly  speaking  res  ad- 
judicata  between  the  parties  litigant. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Stone,  J.,  dissenting. 


Falk  V.  Hecht. 

Bill  in  Equity  hy  Married   Wmnan  to  have  vacated  and  set 
aside  Mortgage  077  Zand,  her  Statutory  Separate  Estate. 

1.  Mortgage  of  irife's  statutory  separate  estate  void. — A  mortgage,  pur- 
porting to  be  executed  by  a  married  woman  alone,  and  to  convey  lands 
belonging  to  her  as  her  statutory  separate  estate,  is  void,  because  of  her 
want  of  capacity  to  execute  it,  and  because  the  husband  does  not  join  in 
its  execution. _ 

^.  Hellef  of  married  women  from  disalnllties  of  coverture  ;  statute  strictly 
construed. — The  statute  conferring  on  the  chancellors  or  this  State  power 
to  relieve  married  women  of  the  disabilities  of  coverture  (Code,  1876, 
H  2731-2),  is  the  delegation  of  power  which  is  in  its  nature,  not  strictly 
judicial,  l)ut  is  a  part  of  the  general  prerogative  power  of  the  (xeneral 
Assembly  to  define  or  change  the  legal  status  of  citizens,  upon  whom  the 
general  law  had  imposed  special  disabilities;  and,  like  all  other  statu- 
tory powers,  it  must  be  exercised  in  the  mode,  and  for  the  purposes  the 
statute  appoints  and  declares. 

3.  Same ;  lohat  essential  to  validity  of  decree. — The  mode  appointed 
by  the  statute  for  calling  such  power  or  jurisdiction  into  exercii^e,  is  by 
a  petition,  or  an  application  in  the  nature  of  a  petition,  tiled  by  the  wife 
through  her  next  friend,  and  disclosing  the  facts  which  authorize  the 
fourt  to  proceed  to  the  rendition  of  the  decree ;  and  if  the  wife  be  not  the 
actor,  or  if  she  is  the  actor,  and  the  petition  does  not  disclose  the  facts 
upon  which  the  court  is  authorized  to  proceed  to  the  rendition  of  the  de- 
cree, all  subsecpient  proceedings  are  coram  non  judice,  and  invalid. 

4.  Same;  when  petition  insufficient. — Under  the  statute,  the  chancellor 
has  no  jurisdiction  to  confer  on  a  married  woman  the  capacity  to  engage 
in  business,  to  become  a  sole  trader,  or  to  mortgage  lands,  solely  and 
separately ;  and  hence,  a  petition  filed  by  a  married  woman,  which,  after 
averring  the  citizenship  of  herself  and  husband,  her  ownership  of  lands 
described,  as  her  statutory  separate  estate,  that  she  desires  to  invest  her 
means  in  the  purchase  of  a  stock  of  goods  and  groceries,  and  that  unless 
she  can  mortgage  her  lands  she  can  not  make  the  investment,  prays  that 
the  chancellor  will  render  a  decree,  "declaring  her  a  free-dealer,  reliev- 
ing her  of  the  disabilities  of  coverture  as  to  her  said  statutory  separate 
estate,  so  far  as  to  invest  her  with  the  right  to  mortgage  the  same,  to  en- 
able her  to  invest  her  means  in  purchasing  a  stock  of  goods  and  gro- 
■ceries,"  does  not  conform  to  the  reipiirements  of  the  statute ;  and  a  decree 
rendered  thereon,  though  following  the  words  of  the  statute,  is  unau- 
thorized and  void. 
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Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  cause  was  filed  on  2d  May,  1883,  by  Fannie 
Falk,  a  married  woman,  the  wife  of  Jacob  W.  Falk,  against 
Joseph  Hecht  and  her  said  husband,  to  have  vacated  and  set 
aside  a  mortgage  executed  by  her  alone  (her  husband  not  join- 
ing in  its  execution),  on  9th  October,  1877,  purporting  to  con- 
vey to  the  said  Hecht  a  tract  of  land  in  Lawrence  county,  her 
statutory  separate  estate,  to  secure  a  liability  of  her  husband ; 
and  to  enjoin  a  sale  of  the  premises  under  a  power  contained 
in  the  mortgage,  which  the  said  Hecht  was  proceeding  to  make. 
The  bill  avers  that  "  the  defendant  Hecht  affirms  and  will  en- 
deavor to  maintain  that  she  had  the  power  and  authority  to 
execute  said  mortgage  under  and  by  virtue  of  a  decree  ren- 
dered in  vacation  on  the  22d  day  of  September,  1877,  by  Hon. 
H.  C.  Speake,  chancellor  of  the  then  Northern  Chancery  Di- 
vision of  Alabama,  which  said  decree  purports  to  declare  com- 
plainant relieved  from  the  disabilities  of  coverture,  so  far  as  to 
invest  her  with  the  right  to  buy,  sell,  hold,  convey  and  mort- 
gage her  real  and  personal  proi^ert}',  and  to  sue  and  be  sued  as 
a  femme  soUy  The  proceedings  before  the  chancellor,  in- 
cluding the  petition,  answer  and  consent  of  the  husband,  and 
the  chancellor's  decree,  are  exhibited  with  the  bill ;  and  it  is 
averred  that  the  decree  was  unauthorized  by  law  and  void.  The 
contents  of  the  petition  are  sufficiently  stated  in  the  opinion, 
and  the  decree  based  thereon  substantially  follows  the  language 
of  the  statute. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion  that  the  proceedings  to  have  the  complain- 
ant relieved  of  the  disabilities  of  coverture  were  regular,  and 
the  decree  valid,  conferring  upon  her  the  power  to  execute  the 
mortgage  in  controversy ;  and  caused  a  decree  to  be  entered, 
dissolving  a  temporary  injunction  which  had  been  issued,  and 
dismissing  the  bill.  That  decree  is  the  basis  of  the  assignments 
of  error  here  made. 

R.  O.  PioKE'iT,  for  appellant. 

WuEELEK  &  Speake,  contra. 

BRICK  ELL,  C.  J.- The  statute  (Code  of  1876,  §§  2707-9) 
authorizes  husband  and  wife,  by  instrument  in  writing,  attested 
or  acknowledged  as  the  statute  directs,  to  sell  and  convey  the 
statutory  separate  estate  of  the  wife.  As  has  been  frequently 
said,  the  statute  contemplates  a  sale,  a  conversion  of  the  prop- 
erty of  the  wife  into  money,  which  may  be  re-invested  in  other 
property,  or  which  may  be  employed  for  her  benefit;  or  into 
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that  which  is  the  equivalent  of  the  property,  and  upon  which, 
whether  it  be  money,  or  property  of  some  other  species,  the 
statutory  uses  and  trusts  are  impressed.  The  power  to  sell  does 
not  include  the  power  to  mortgage,  whatever  may  be  the  con- 
sideration of  the  mortgage,  or  of  the  debt  it  is  intended  to 
secure. — Garrett  v.  Lehinan^  61  Ala.  391 ;  Gilhert  v.  Dupree^ 
63  Ala.  331.  The  instrument  now  impeached,  purporting  to 
be  executed  by  the  wife  alone,  and  to  convey  lands,  her  stat- 
utory separate  estate,  as  a  security  for  the  payment  of  a  debt, 
is,  of  consequence,  void,  because  of  her  want  of  capacity  to  ex- 
ecute it.  It  is  also  void,  because  the  husband  is  not  a  party  to 
it,  and  does  not  join  in  its  execution.  In  this  State,  the  sep- 
arate estate  of  a  married  woman  in  lands,  whether  the  estate  is 
equitable  or  statutory,  can  not  be  conveyed  or  divested  by  any 
deed  or  instrument,  in  the  execution  of  which  the  husband  does 
not  join. —  Waddell  v.  Weaver,  42  Ala.  293 ;  Ellett  v.  Wade, 
47  Ala.  456. 

It  is  insisted,  however,  and  such  was  the  view  of  the  court 
below,  that  the  decree  of  the  chancellor  relieving  Mrs.  Falk  of 
the  disabilities  of  coverture,  so  far  as  to  invest  her  with  the 
right  to  buy,  sell,  hold,  convey  and  mortgage  real  and  personal 
property,  and  to  sue  and  be  sued  as  -a  feme  sole,  empowered  her 
to  execute  the  mortgage  without  tiie  concurrence  of  her  hus- 
band. Such,  it, may  be  admitted,  is  the  effect  and  operation  of 
the  decree,  if  it  is  valid — if  the  chancellor  had  power  and  ju- 
risdiction to  render  it.  The  power  or  jurisdiction,  if  it  exists, 
must  be  derived  from  the  statute.— Code  of  1876,  §§  2731-2. 
The  statute  is  a  delegation  to  the  chancellor  of  power  in  its  na- 
ture not  strictly  judicial ;  it  is  a  part  of  the  general  prerogative 
power  of  the  General  Assembly  to  define  or  to  change  the  legal 
status  of  citizens,  upon  whom  the  general  law  had  imposed  spe- 
cial disabilities.  Like  all  other  statutory  powers,  it  must  be 
exercised  in  the  mode,  and  for  the  purposes  the  statute  may 
appomt  and  declare.  A  petition,  or  an  application  in  the  na- 
ture of  a  petition,  filed  by  the  wife  through  her  next  friend,  is 
the  mode  of  calling  the  power  or  jurisdiction  into  exercise. 
The  petition  or  application  must  disclose  the  facts  which  au- 
thorize the  court  to  proceed  to  the  rendition  of  decree.  If  the 
wife  be  not  the  actor,  or  if  she  is  the  actor,  and  the  petition 
does  not  disclose  the  facts  upon  which  the  court  is  authorized 
to  proceed  to  the  rendition  of  decree,  all  subsequent  proceed- 
ings are  invalid;  they  are  coram  non  judice. —  Cohen  v.  Woll- 
ner,  72  Ala.  233.  The  power  to  hear  and  determine  a  cause  is 
jurisdiction ;  and  it  is  coram  judice,  whenever  a  case  is  pre- 
sented which  calls  the  power  into  exercise.  But,  when  a  judi- 
cial tribunal  is  in  the  exercise,  not  of  its  original,  inherent 
power  or  jurisdiction,  but  of  a  power  or  jurisdiction  strictly 
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statutory,  which  it  could  not  exercise  if  a  statute  did  not  ex- 
pressly confer  it,  the  principle  is  too  well  settled  to  be  dis- 
cussed, that  the  jurisdiction  can  not  be  affirmed  to  exist,  until  it 
is  made  to  appear  tliat  the  requirements  of  the  statute  have 
been  pursued ;  nothing  is  intended  to  be  within  the  jurisdiction, 
except  that  which  affirmatively  appears. — Foster  v.  Glasener, 
27  Ala.  391;  Gunn  v.  lioioell^ Ih.  663. 

The  petition  upon  which  the  decree  is  founded,  filed  by  the 
wife,  avers  her  citizenship  and  that  of  the  husband,  and  that 
she  is  the  owner  of  lands  described,  which  are  her  statutory 
separate  estate.  The  further  allegation  is,  that  she  desires  to 
invest  her  means  in  the  purchase  of  a  stock  of  goods  and  gro- 
ceries, and  that  unless  she  can  mortgage  hey  lands,  she  can  not 
make  the  investment.  The  prayer  is,  that  the  chancellor  will 
render  a  decree,  "declaring  her  a  free-dealer,  relieving  her  from 
the  disabilities  of  coverture  as  to  her  said  statutory  separate 
estate,  so  far  as  to  invest  her  with  the  right  to  mortgage  the 
same  to  enable  her  to  invest  her  means  in  purchasing  a  stock 
of  goods  and  groceries."  A  comparison  of  the  petition  with 
the  statute,  or  with  the  decree  which  was  rendered,  is  sufficient 
to  show  that  the  wife  did  not  seek  or  claim  the  exercise  of  the 
power  or  jurisdiction  the  statute  confers,  but  the  exercise  of  a 
power  which  is  not  conferred.  The  capacity  to  engage  in  busi- 
ness, to  become  a  sole  trader,  whi'ch  is  the  capacity  the  wife 
claimed,  the  chancellor  had  not  jurisdiction  to  confer.  Nor 
had  the  chancellor  jurisdiction  to  confer  the  capacity  to  mort- 
gage lands,  solely  and  separately.  The  decree  rendered  maj'^ 
conform  to  the  statute — it  may  confer  upon  the  wife  the  ca- 
pacity to  mortgage  her  lands,  as  well  as  the  capacity  to  buy, 
sell,  hold  and  convey  real  and  personal  property,  and  to  sue  and 
be  sued  as  a  feme  sols.  But,  in  tliis  latter  respect,  the  decree 
passes  beyond  the  petition,  confers  capacity  and  works  a  change 
in  the  status  of  the  wife,  to  which  she  did  not  express  her  as- 
sent, as  the  statute  requires  its  expression,  and  which  the  chan- 
cellor could  not  impose  upon  her  in  inviimn.  As  well,  with- 
out the  petition  of  the  wife  invoking  the  exercise  of  the  stat- 
utory power  and  jurisdiction,  might  the  chancellor  have  pro- 
ceeded to  the  rendition  of  tlie  decree,  as  to  have  proceeded 
upon  a  petition  not  showing  affirmatively  that  the  wife  claimed 
the  relief  the  statute  authorizes,  but  other  and  essentially  dif- 
ferent relief. — Ashford  v.  Watkins,  70  Ala.  156.  The  decree 
is  invalid;  it  did  not  operate  to  relieve  the  wife  from  the  disa- 
bilities of  coverture.  As  a  consequence,  the  mortgagees  void, 
a  cloud  upon  the  title,  which  a  court  of  equity  ought  to  re- 
move. 

Let  the  decree  of  the  chancellor  be  reversed,  and  a  decree  will 
be  here  rendered  granting  the  complainant  appropriate  relief. 
Vol.  hxxv. 
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Turnipseed  i\  Fitzpatrick, 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Decree  of  sale  of  laad»  for  distribution;  jurisdiction  of  judges  of 
probate  to  render. — The  jurisdiction  of  judges  of  probate  to  decree,  under 
the  statute,  the  sale  of  lands  held  by  joint  owners  or  tenants  in  common, 
for  distribution,  when  the  same  can  not  be  equitably  partitioned  or 
divided  (Rev.  Code,  §  3120;  Code,  1870,  §  3514),  is  limited  to  lands 
lying,  in  whole  or  in  part,  in  the  county  in  which  the  application  is  made ; 
and  hence,  a  decree  of  sale  of  lands,  no  portion  of  which  lies  in  the 
county  in  which  the  proceedings  are  had,  is  void,  and  a  sale  and  convey- 
ance made  thereunder  do  not  work  a  divestiture  of  title. 

2.  Allotment  of  homestead  to  widow  and  children  of  decedent  under  ^ 
20G1  Rev.  Code  ;  when  fatalh/  defective. — Proceedings  had  in  the  probate 
court  for  the  allotment  of  a  homestead  to  the  widow  and  children  of  a 
decedent,  under  subdivision  H  of  section  2001  of  Revised  Code,  author- 
izing the  appointment  of  three  appraisers  to  lay  off  and  set  apart  five 
hundred  dollars  worth  of  land,  etc.,  are  fatally  incomplete,  when  it  is  not 
shown  by  the  record  that  any  report  was  made  by  the  appraisers,  or,  if 
made,  was  ever,  in  any  form,  judicially  passed  on  In^  the  court. 

3.  Doxrer ;  jurisdiction  of  probate  court  to  assign. — The  probate  court 
is  without  jurisdiction  to  assign  dower  in  lands,  no  portion  of  which  lies 
in  the  county  in  whicii  the  proceedings  are  had ;  and  such  jurisdiction  is 
not  conferred  by  a  special  act  of  the  General  Assembly,  removing  the 
administration  of  the  husband's  estate  from  another  county,  and  cloth- 
ing the  court  with  jurisdiction  to  settle  and  distribute  it. 

4.  Same  ;  character  of  before  assignment. — The  widow's  right  of  dower, 
before  assignment,  is  purely  equitable,  not  cognizable  at  law,  and  confers 
on  her  no  specific  estate  or  interest  in  the  lands  which  she  can  sell  or  as- 
sign to  another;  and  hence,  a  purchase  of  such  right  is  no  defense 
against  ejectment  brought  by  the  heirs  against  the  purchaser,  nor  does 
it  entitle  him  to  any  reduction  of  rents. 

5.  EjeHment  ;  rents  and  improvements  on  suggestion  of  adverse  posses- 
sion for  thren  years,  when  possession  under  color  of  title,  in  good  faith. 
The  provisions  of  section  2960  of  the  Code,  limiting  a  recovery  of  mesne 
profits  in  real  actions  to  damages  or  rent  for  one  j-ear  prior  to  suit  brought, 
as  against  a  defendant  holding  possession  under  color  of  title,  in  good 
faith,  do  not  apply  to  cases  in  which  the  defendant*  seeks  to  obtain  the 
benefit  of  permanent  improvements  erected  on  the  premises  by  him,  on 
a  suggestion  of  adverse  possession  for  three  years,  under  sections  2951-4 
of  the  Code ;  but,  in  such  case,  a  new  equity  is  created  by  the  statute  in 
favor  of  both  parties,  and  the  defendant  is  allowed /w/Z  valne  for  his  iin- 
provements,  and  the  plaintiff  fall  rent  for  his  land. 

Appeal  from  Bnllock  Circuit  Court. 

Tried  before  Hon.  H.  D.  Claytox. 

Tliis  was  a  statutory  real  action  in  the  nature  of  ejectment, 
bj  Bird  and  James  Fitzpatrick  ao^ainst  D.  C.  Turnipseed,  to 
recover  a  tract  of  land  situate  in  the  county  of  Bullock,  in  this 
State  ;  and  was  commenced  on  18th  March,  1882.     The  defend- 
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ant  pleaded  not  guilty,  and  also  suggested  upon  the  record  "  that 
he  had  been  in  the  adverse  possession  of  the  land  sued  for,  for 
more  than  three  years  next  before  the  commencement  of  this 
suit,  claiming  the  same  as  his  own,  and  that  he  had  made  valu- 
able improvements  thereon."  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the  lands  described 
in  the  complaint ;  the  jury,  by  their  verdict,  finding  the  sug- 
gestion of  adverse  possession  to  be  true,  and  assessing  "  the 
value  of  the  improvements  at  $1263,  the  value  of  the  lands  at 
$1149.50,  and  the  value  of  the  use  and  occupation  at  STSO."' 

As  shown  by  the  evidence.  Bird  Fitzpatrick,  sr.,  departed 
this  life,  intestate,  in  the  year  1864,  a  resident  of  Pike  county, 
in  this  State,  seized  and  possessed  of  the  lands  sued  for,  and 
leaving  him  surviving  Mrs.  M.  A.  Fitzpatrick,  his  widow,  and 
the  plaintiffs,  his  only  children  and  heirs  at  law.  The  plaintiffs, 
claiming  title  by  descent  from  their  father,  rested  their  case 
after  proving  his  seizin,  their  heirship,  and  the  rental  value  of 
the  lands.  As  shown  by  the  evidence  introduced  on  behalf 
of  the  defendant,  on  6th  December,  1864,  B.  H.  Fitzpatrick 
and  the  said  M.  A.  Fitzpatrick  were  appointed  by  the  probate 
court  of  Montgomery  county  administrator  and  administratrix 
of  said  decedent's  estate.  This  appointment  was  made  under 
a  special  act  of  the  General  Assembly,  the  provisions  of  which, 
as  copied  in  the  bill  of  exceptions,  are,  that  said  court  "  shall 
have  authority  to  take  jurisdiction  of  the  administration  "  of 
said  estate,  "to  grant  letters  of  administration  thereon,  and  to 
do  and  perform  all  things  necessary  or  proper  to  cause  the 
estate  of  said  decedent  to  be  settled  and  distributed  in  accord- 
ance with  the  laws  of  this  State,  as  fully  and  effectually  as  if 
the  said  decedent  had  been  a  resident  citizen  of  said  county  of 
Montgomery  at  the  time  of  his  death."  B.  H.  Fitzpatrick 
having  died  in  1867,  Mrs.  Fitzpatrick  reported  said  estate  in- 
solvent, and,  on  such  report,  in  May,  1868,  it  was  duly  declared 
insolvent ;  and,  in  1869,  it  was  finally  settled  by  Mrs.  Fitz- 
patrick, who  had  been  continued  as  administratrix  after  the  de- 
claration of  ins<^lvenc3\  On  the  settlement,  however,  the 
claims  of  creditors  which  had  been  filed  and  allowed,  were 
paid  in  full,  leaving  a  balance,  which  was  distributed  among 
tlie  distributees.  In  May,  1868,  under  the  decree  of  the  pro- 
bate court  of  Montgomery  county,  and  on  the  petition  of  Mrs. 
Fitzpatrick,  as  administratrix  of  said  estate,  dower  in  the  lands 
of  said  decedent  was  allotted  and  set  apart  to  her,  consisting  of 
a  part  of  the  lands  sued  for  in  this  action.  The  lands  out  of 
which  dower  was  claimed,  are  described  in  the  proceedings  as 
situate  in  the  counties  of  Bullock  and  Pike.  About  the  same 
time,  Mrs.  P'itzpatrick  made  application  to  said  court  on  behalf 
of  herself  and   the  plaintiffs,  the  latter  then  being  minors,  to 
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have  laid  oil  and  set  apart,  as  exempt  from  administration  and 
the  payment  of  decedent's  debts,  lands  to  the  vahie  of  five  hun- 
dred dollars,  under  the  provisions  of  the  statute  then  embodied 
in  section  2061  of  the  Revised  Code.  T^pon  this  application, 
an  order  was  made,  reciting  that  it  appeared  to  the  satisfaction 
of  the  court  that  "said  Fitzpatrick  died  leaving  the  said  M.  A. 
Fitzpatrick  as  his  widow,  and  Bird  and  James  F.  Fitzpatrick, 
both  minors  under  twenty-one  years  of  age,  members  of  his 
family,  and  that  the  estate  of  the  said  Bird  Fitzpatrick  is  in- 
solvent, and  it  is  necessary  to  sell  the  real  estate  thereof  for  the 
payment  of  debts;"  and  ordering  and  decreeing  that  "the 
prayer  of  the  petition  be  granted,"  and  that  three  named  per- 
sons be  appointed  appraisers,  etc.  The  transcript  from  the  re- 
cords of  the  probate  court,  exhibited  with  the  bill  of  excep- 
tions, fails  to  show  that  the  appraisers  ever  acted  under  said 
appointment,  or  that  any  other  proceedings  were  had  on  said 
application.  One  of  the  appraisers  named  in  said  order  was, 
however,  examined  as  a  witness  by  defendant,  and  he  testified, 
in  sul)stance,  that  the  appraisers  did  act  under  said  appoint- 
ment, and  laid  off  and  set  apart  to  said  widow  and  children,  as 
exempt,  tlie  lands  sued  for,  except  the  lands  which  had  been 
previously  assigned  to  the  widow  as  dower ;  and  that  said  ap- 
praisers wrote  out  and  signed  a  report  of  their  said  action, 
which  was  left  with  one  of  their  number  to  be  returned  to 
court ;  "  but  witness  can  not  say  whether  or  not  it  was  so  re- 
turned." 

As  the  defendant's  evidence  further  showed,  in  1872,  C. 
Tompkins,  as  guardian  of  the  plaintiffs,  appointed  by  the  pro- 
bate court  of  Pike  county,  filed  a  petition  in  said  court,  aver- 
ring that  his  wards  and  Mrs.  Fitzpatrick  were  joint  owners  or 
tenants  in  common  of  the  lands  sued  for,  that  the  lands  could 
not  be  equitably  partitioned  or  divided  without  a  sale,  and  that 
a  sale  thereof  would  be  to  the  interest  of  his  wards ;  and  pray- 
ing that  the  lands  might  be  sold  for  partition  or  division.  The 
court,  for  the  purpose  stated  in  the  petition,  decreed  a  sale  of 
the  lands,  and  appointed  connnissioners  to  execute  the  decree, 
who,  on  26th  August,  1872,  sold  the  lands,  at  public  outcry  for 
cash,  the  defendant  becoming  the  purchaser,  collected  the 
purchase- money,  and  reported  their  action  to  the  court;  and 
thereupon  a  conveyance  was  executed,  under  the  orders  of  the 
court,  conveying  said  lands  to  the  defendant,  and  the  purchase- 
money  was  distributed  among  the  plaintiffs  and  said  widow. 
The  defendant  took  possession  of  said  lands  under  his  purchase 
on  1st  January,  1873,  and  has  since  continued  in  the  possession 
thereof,  claiming  and  holding  them  as  his  own. 

The  defendant  also  introduced  evidence  tending  to  show  that, 
"during  his  occupancy  of  said  lands  under  said  deed,  and  prior 
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to  the  commencement  of  this  suit,  he  had  made  valuable  and 
permanent  improvements  upon  the  same  in  the  way  of  ditch- 
ing and  clearing  up  the  same,"  the  value  of  which  is  stated. 
The  defendant's  suggestion  of  adverse  possession  was  admitted 
to  be  true,  and  it  was  agreed  that  the  jury  should  so  find.  The 
bill  of  exceptions  purports  to  set  out  all  the  evidence,  the  sub- 
stance of  which  is  here  given. 

The  court  charged  the  jury,  ex  mero  motu,  among  other 
things,  (1)  that  "  if  they  believed  the  evidence,  the  title  to  the 
land  sued  for,  or  to  any  portion  of  it,  had  never  been  divested 
out  of  plaintiffs  ;"  (2)  that  "in  assessing  the  value  of  the  use 
and  occupation  of  the  lands,  the  jury  must  assess  the  value  of 
such  use  and  occupation  during  the  whole  period  of  defend- 
ant's occupancy  of  the  same ;"  and  (3)  that  in  ascertaining  the 
value  of  such  use  and  occupation,  they"  must  assess  the  value 
of  the  use  and  occupation  of  the  whole  lands." 

The  court  also  charged  the  jury,  at  the  plaintiffs'  written  re- 
quest, that  if  they  believed  the  evidence  they  must  find  for 
them  for  the  lands  sued  for ;  and  refused  the  following,  among 
other  charges  requested  in  writing  by  the  defendant:  In  sub- 
stance, that  the  widow  was  entitled  to  one-third  of  the  rents  of 
the  lands  sued  for ;  and,  in  ascertaining  the  rents  which  the 
plaintiffs  are  entitled  to  recover,  "  the  jury  can  only  find  for 
them  fur  two-thirds  of  the  rent  of  the  whole  premises." 

The  defendant  duly  reserved  exceptions  to  the  rulings  of  the 
court  in  instructing  the  jury,  above  noted  ;  and  those  rul- 
ings are  here  assigned  as  error. 

H.  C.  Tompkins  and  WArrs  &  Son,  for- appellant. 

Da\'ii)  Cloi'ton  and  James  Weatherly,  contra. 

SOMERVILLE,  J.— The  title  of  the  plaintiffs  to  the  lands 
in  controversy,  which  they  claim  by  inheritance  as  the  heirs 
at  law  of  Bird  Fitzpatrick,  deceased,  is  unquestionably  good, 
unless  it  lias  been  divested  by  some  one  of  the  several  pro- 
ceedings in  the  probate  court,  which  are  relied  on  by  the  de- 
fendant for  this  purpose.  These  defenses  we  proceed  now  to 
consider. 

In  the  first  place,  we  have  no  hesitation  in  deciding  that  the 
proceedings  in  the  probate  court  of  Pike  county,  in  the  year 
1872,  decreeing  a  sale  of  these  lands  for  distribution  among  the 
joint  owners,  or  tenants  in  common,  under  the  provisions  of 
section  8120  of  the  Revised  Code,  of  1807,  did  not  operate  as  a 
divestiture  of  the  plaintiffs'  title.  The  probate  judge  of  Pike 
county  was  without  jurisdiction  to  order  the  sale,  for  the  rea- 
son that  the  lands  were  not  situated  in  that  county,  but  in  the 
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county  of  Bullock.  We  are  of  opinion  that  judges  of  the  sev- 
eral probate  courts  in  this  State  have  jurisdiction  to  sell  lands 
for  distrihidlon^  under  this  section  of  the  Code,  only  where  the 
whole  or  a  part  of  the  land  designated  to  be  sold,  lies  in  the 
county  where  the  application  is  made,  and  the  particular  juris- 
diction is  sought  to  be  exercised.  The  statute  does  not  so  de- 
clare in  express  words,  but  it  was  clearly  intended  to  be  taken 
in  pari  materia  with  analogous  proceedings  for  the  partition  of 
real  estate,  and  other  property,  authorized  by  section  3105  of 
the  Revised  Code,  or,  more  properly  speaking,  originally  by 
sections  2677  et  seq.  of  the  Code  of  1852,  relating  to  the  parti- 
tion of  lands.  Tiiese  sections  require  the  application  to  be 
made  to  "  the  judge  of  probate  of  the  county  in  'which  the 
property  ««."-- Code,  1867,  §  3105  ;  Code,  1852,  ^  2677  ;  Code, 
1876,  §§  3497,  693. 

These  statutes  at  tirst  had  reference  only  to  real  estate,  and 
did  not,  as  now,  include  the  partition  of  personal  or  mixed 
property.  The  rule  of  the  common  law  was,  that  actions  affect- 
ing real  estate  were  regarded  as  local,  and  were  required  to  be 
instituted  in  the  county  in  which  the  premises  were  situated. 
And  this  distinction  between  the  venue-  in  transitory  and  local 
actions  was  applicable  as  well  in  courts  of  equity  as  of  common 
law.  The  theory  of  the  law  was,  that  local  actions,  being  in  the 
nature  of  suits  in  rern^  should  be  "  prosecuted  where  the  thing 
on  which  they  were  founded  was  situated." — Casey  v.  Adams, 
102  U.  S.  66  ;  Trial  of  Titles  (Sedg.  &  Wait),  §  465.  "  An  ac- 
tion is  local,  if  all  the  principal  facts  on  which  it  is  founded  be 
local." — Stephen  on  PI.  (Tyler)  274.  The  present  proceeding, 
at  least  so  far  as  it  affects  real  estate,  is  local  in  its  nature,  and 
it  would  require  a  very  obvious  expression  of  legislative  inten- 
tion to  authorize  us  to  conclude  a  purpose  on  the  part  of  the 
General  Assembly  to  discard  a  principle  so  salutary  in  its  op- 
eration and  ancient  in  its  authority.  The  uniform  practice, 
moreover,  so  far  as  we  are  advised,  has  been  for  the  several 
probate  judges  to  exercise  the  jurisdiction  in  question  only 
within  their  respective  counties,  where  the  land  is  situated, 
whether  in  cases  of  application  for  partition  or  sale  for  distribu- 
tion. It  would  be  a  practice  full  of  injustice  and  evil  results 
to  permit  probate  judges,  iiolding  their  courts  upon  the  banks 
of  the  Tennessee  river,  to  render  decrees  ordering  the  sales  of 
land  situated  hundreds  of  miles  away  in  counties  contiguous  to 
the  Gulf. 

We  are  clearly  of  the  opinion  that  the  probate  judge  of  Pike 
county  was  without  jurisdiction  to  order  the  sale,  and  the  pro- 
ceedings under  the  application  made  before  him  for  this  pur- 
pose were  void. — Rohertson  v.  Bradford,  70  Ala.  385 ;  Alle7i 
V.  Kellam,  69  Ala.  443  ;  Landford  v.  Dimklin,  71  Ala,  594. 
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The  widow  and  children  of  the  decedent,  under  whom  the 
defendant  claims  title,  acquired  no  title  or  interest  in  the  lands 
by  virtue  of  the  attempted  allotment  of  a  homestead  to  them, 
under  the  proceedings  inaugurated  by  her,  as  administratrix  of 
her  husband's  estate,  in  the  year  1868,  in  the  probate  court  of 
Montgomery  county.  Her  application  was  made  under  section 
2061  of  the  Revised  Code  of  1867,  subd.  6.  This  section 
authorized  the  appointment  of  three  appraisers,  whose  duty  it 
was  "  to  lay  off  and  set  apart"  live  hundred  dollars'  worth  of 
land,  including  the  homedead,  "  or  such  portion  thereof  as  could 
be  selected  without  injury  to  the  remaining  portion  of  the  es- 
tate." If  this  could  not  be  done,  the  appraisers  were  required 
to  lay  oil  other  lands,  setting  them  apart  by  metes  and  bounds. 
In  the  event  of  its  being  impracticable  to  so  divide  the  lands  of 
the  decedent  as  to  set  apart  five  hundred  dollars  worth,  the 
widow  and  children  were  declared  entitled  to  "five  hundred 
dollars  of  the  proceeds  of  sale."— Code,  1867,  §  2061,  subd.  6. 
The  proceedings  under  this  statute,  so  far  as  they  appear  in 
the  record  before  us,  are  fatally  incomplete.  While  they  show 
an  application  filed,  invoking  the  jurisdiction  of  the  probate 
court,  and  the  appointment  of  three  persons  as  appraisers,  they 
fail  to  show  that  these  appraisers  ever  made  any  report  of  their 
action  to  the  courts  or  that  such  report  was  ever  judicially  acted 
upon  in  any  form  w^iatever.  The  "selection"  required  to  be 
made  by  these  agents  of  the  law  was  obviously  incomplete  un- 
til it  was  brought  to  the  knowledge  of  the  court  in  the  manner 
required  by  the  statute, — which  was  by  written  report — and 
there  was  some  judicial  action  upon  it.  We  can  not  be  per- 
mitted to  surmise,  from  parol  testimony,  that  a  selection  was 
practicable,  or  that  the  court  might  not  have  deemed  the  ap- 
plicants entitled  to  the  proceeds  of  the  sale  in  lieu  of  the  land 
itself,  this  being  an  alternative  relief  authorized  by  the  statute, 
to  be  adjudged  in  a  specified  contingency,  the  non-existence  of 
which  can  not  be  presumed  in  the  absence  of  record  evidence 
positively  affirming  its  truth. 

So  we  are  equally  clear  in  the  opinion  that  the  probate  court 
of  Montgomery  county  possessed  no  jurisdiction  to  assign 
dower  to  the  widow  in  the  lands  in  controversy.  These  lands 
being  situated  in  the  county  of  Bullock,  this  jurisdiction 
resided  only  in  the  probate  court  of  that  county.  The  statute 
regulating  the  subject  expressly  declares  that,  M^hen  the  dower 
interest  can  be  assigned  by  metes  and  bounds,  as  is  claimed  to 
have  been  done  in  tiie  present  instance,  the  petition  is  required 
to  be  made  to  the  judge  of  probate  of  the  county  in  which  the 
land  lies,  or  a  portion  of  it,  in  which  the  assignment  of  dower 
is  proposed  to  be  made.— Code,  1867,  §  1631;  Code,  1876,  § 
2239. 
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The  fact  that  the  probate  court  of  Montgomery  county  had 
jurisdiction  of  the  settlement  of  tlie  decedent's  estate,  by  vir- 
tue of  the  special  act  of  the  legislature  introduced  in  evidence, 
does  not  change  the  foregoing  principle  in  the  least.  This  act, 
which  was  approved  October  3rd,  1864,  operated  only  to  con- 
fer upon  the  probate  court  of  Montgomery  the  same  jurisdic- 
tion to  settle  and  distribute  the  decedent's  estate  as  if  he  had 
been  a  resident  of  that  county  at  the  time  of  his  death.  This 
was  required  to  be  done,  by  the  terms  of  the  act  itself,  "  in  ac- 
cordance with  the  laws  of  this  State.'" — Pamph.  Acts,  1864, 
pp.  27,  28.  The  laws  of  the  State  required  petitions  for  the 
assignment  of  dower  to  be  made  to  the  probate  judge  of  the 
county  where  tlie  land,  or  a  portion  of  it,  was  situated.  The 
special  act,  so  far  from  being  repugnant  to  the  general  law,  was 
an  express  affirmation  of  it. 

The  widow's  right  of  dower,  before  assignment,  was  purely 
an  equitable  right,  and  conferred  on  her  no  specific  estate  or 
interest  in  the  lands  which  she  could  sell  or  assign  to  another. 
Barher  v.  Williams,  74  Ala.  331.  The  right  to  rents,  or 
mesne  profits,  in  a  court  of  law  would  follow  the  legal  title, 
when  coupled  with  the  right  of  possession.  The  purchase  by 
the  defendant  of  the  claim  for  unassigned  dower  from  the 
widow  did  not  entitle  him  to  any  reduction  of  rents  in  the 
present  action,  and  the  court  properly  so  ruled.  Before  ad- 
measurement, the  claim  of  dower  was  one  of  which  a  court  of 
law  would  take  no  cognizance  in  an  action  of  ejectment,  when 
set  up  by  the  widow's  grantee  claiming  by  purchase  from  her. 
Trial  of  Title  to  Land  (Sedgw.  &  W.),"§  129. 

The  evidence  shows  that  the  defendant  made  a  suggestion 
upon  the  record  of  an  adverse  possession  for  three  years  next 
before  the  commencement  of  the  suit,  and  asserted  compensa- 
tion for  certain  permanent  improvements  constructed  by  him, 
during  his  bona  fide  occupancy  of  the  premises.  This  was 
under  the  provisions  of  sections  2951-2954  of  the  present  Code 
of  1876,  formerly  embraced  in  the  Revised  Code  of  1867,  as 
sections  2602-2604.  It  is  not  denied  that  these  provisions  are 
applicable  in  cases  where  possession  in  good  faith  is  held  ad- 
versely under  either  color  or  simple  claim  of  title. — N .  O.  etc., 
R.  R.  Co.  V.  Jones,  68  Ala.  48.  The  court,  however,  charged 
the  jury  that  in  ascertaining  by  their  verdict  the  value  of  the 
use  and  occupation  of  the  land,  they  should  compute  it  for  the 
whole  period  of  such  occupancy,  and  that  there  could  be  no  ac- 
quittal of  rents  for  the  period  of  possession  prior  to  one  year 
before  the  commencement  of  the  suit,  under  the  provisions  of 
section  2966  of  the  Code  (1876).  The  latter  section  declares 
that  "  persons  holding  possession  [of  lands]  under  color  of  title, 
in  good  faith,  are  not  responsible  for  damages  or  rent  for  more 
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than  one  year  before  the  commencement  of  the  suit."  It  is 
admitted  that  the  defendant  was  in  possession  of  the  land  sued 
for,  holdju^  in  good  faith  under  a  deed  which  constituted  color 
of  title.  The  contention  is,  that  the  latter  section  must  bps  con- 
strued to  trench  on  the  former  so  as  to  create  an  exception  in 
favor  of  occupants  holding  under  color  of  title,  operating  to 
acquit  them  of  all  responsibility  for  rents,  except  such  as  ac- 
crued within  one  year  before  the  commencement  of  the  suit. 
The  general  rule  of  damages  in  real  actions  in  this  State  is, 
to  allow  mesne  profits  during  the  entire  period  of  the  defend- 
ant's unlawful  detention  up  to  the  day  of  trial.  And  the  same 
rule  is  made  to  apply,  by  the  statute,  in  all  actions  for  use  and 
occupation  as  well  as  those  instituted  for  the  possession  of 
lands.— Code,  1876,  §  2957;  1  Brick.  Dig.  p.  634,  §  151.  The 
only  exception  is,  (1)  in  favor  of  tenants  in  possession,  claim- 
ing under  a  lease  from  some  third  person,  who  are  not  liable  for 
rent  beyond  that  in  arrear  at  the  time  of  suit  brought,  and  such 
as  may  accrue  during  the  continuance  of  their  occupancy 
(Code,  §  2965) ;  and  (2)  "  in  favor  of  persons  holding  posses- 
sion under  color  of  title  in  good  faith,"  against  whom  the 
plaintiff  is  limited  in  recovery  to  one  year  prior  to  suit  brought. 
Code,  §  2966.  It  is  our  judgment  that  these  latter  sections 
have  a  scope  of  operation  which  does  not  encroach  upon  the 
tield  intended  to  be  assigned  to  the  other  sections  having  refer- 
ence to  improvements  iriade  under  three  years  adverse  pos- 
session.— Code,  §§  2951-2954.  Each  has  its  own  area  of 
operation.  In  actions  of  ejectment,  or  analogous  actions  for 
realty  generally  under  the  statute,  if  the  defendant  holds  under 
color  of  title  in  good  faith,  this  fact  may  be  shown  under  the 
general  issue,  and  the  result  is  to  diminish  the  recovery  of  dam- 
ages or  rent  to  the  extent  specified.  But  where  there  has  been 
three  years  adverse  possession,  and  improvements  of  a  perma- 
nent character  have  been  made,  a  new  equity  is  made  to  spring 
into  existence  in  favor  of  both  parties.  Tlie  defendant  is  al- 
lowed/"w// ^-a/^^e  for  his  improvements,  and  the  plaintiff /"«// 
rent  foi'  his  land — the  one  being  adjusted  by  way  of  equitable 
set-off  against  the  other.  This  was  the  more  liberal  rule  of  the 
civil  law,  and  differs  essentially  from  the  rule  prevailing  in 
courts  of  equity,  and  to  some  extent  adopted  by  courts  of  law, 
whicli  allows  a  defendant  compensation  for  improvements  or 
ameliorations  made  in  good  faith  only  in  mitigation  of  dam- 
ages, and  in  no  case  to  exceed  the  value  of  the  rents  and  profits 
claimed  by  the  plaintiff. — ]V.  O..  etc.,  E.  R.  Co.  v.  Jones,  6S 
Ala.  48;  s.  c.  70  Ala.  227;  Ilollinger  v.  Sinith,  4  Ala.  367; 
Jackson  v.  iMonns,  4  Cow.  168  ;  s,  c.  15  Amer.  Dec.  349, 
note  ;  Tyler  on  Eject.  848-49  ;  Taylor's  Land,  k  Ten.  §jj  698, 
711.     The   principle  in   itself  is  purely  an  equitable  une,  in- 
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tended  to  do  exact  justice  to  both  parties  litigant  by  mitigating 
the  rigor  of  tiie  ancient  common  Uiw  rule,  whicli  regarded  ail 
improvements  as  annexed  to  the  freehold  and  passing  with  the 
recovery  of  the  legal  title,  and  being  therefore  made  at  the 
peril  of  the  party  constructing  them. —Parso7is  v.  Hoses,  16 
Iowa,  4-1:4;  Jackson  v.  Loomis^  supra.  This  fact  must  be  kept 
in  view  as  a  proper  guide  in  the  ascertainment  of  the  legisla- 
tive intention.  It  is  obvious  that  the  chief  purpose  of  section 
25)66,  which  is  an  independent  and  not  a  strictly  amendatory 
statute,  was  to  quicken  the  diligence  of  plaintiffs,  by  discourag- 
ing laches  in  the  claim  of  rents  as  against  all  innocent  occu- 
pants liolding  under  proper  titles. 

The  latter  section,  it  is  true,  has  been  held  applicable  by 
analogy  to  suits  in  chancery,  in  the  nature  of  equitable  eject- 
ment, where  the  defendant  sets  up  a  claiu)  to  com pensation  for  im- 
provements under  the  general  rule  prevailing  in  courts  of  equity. 
This  was  so  declared  in  Ormond  v.  Martin,  37  Ala.  598,  and 
more  recently  in  Dozier  v.  'Mitchell,  65  Ala.  511.  The  distinc- 
tion is  manifest  on  reflection.  The  policy  of  reducing  the  re- 
covery of  rents,  so  as  to  limit  them  to  one  year  prior  to  suit 
brought,  is  in  perfect  harmony  with  the  rule  in  equity,  which 
never  allowed  the  recovery  of  improvements  beyond  the  rents 
charged,  or  except  in  mitigation  of  rents.  But  the  sections  of 
the  Code  under  consideration  go  further,  and  allow  to  the  de- 
fendant full  compensation  for  improvements,  and  prohibit  a 
writ  of  possession  to  issue  in  favor  of  the  plaintiff  where  the 
value  of  the  improvements  exceed  the  value  of  the  rents,  ex- 
cept on  the  condition  precedent  t«^  compensation. — Code,  § 
2953.  If,  in  cases  of  the  latter  character,  the  recovery  of  rents 
should  be  limited,  without  any  corresponding  reduction  in  the 
value  of  improvements,  the  equitable  feature  of  the  statute 
would  be  entirely  abrogated,  and  its  main  purpose  be  thereby 
defeated,  which  is  to  appropriate  accumulated  mesne  profits,  or 
occupation  rent  to  pay  for  beneticial,  permanent  improvements. 

The  court  did  not  err,  in  our  opinion,  in  the  instruction 
given  to  the  jury,  authorizing  them  to  allow  for  use  and  occu- 
pation during  the  entire  period  of  the  defendant's  occupancy. 
Holding  under  color  of  title  would  not  operate,  in  a  court  of 
law,  to  abate  the  rents  under  the  influence  of  section  2966  of 
the  Code. 

We  need  not  consider  whether  the  plaintiff*  was  entitled  to 
recover  in  this  action  for  the  value  of  the  house  alleged  to  have 
been  removed  from  the  premises  l)y  the  defendant.  The  spec- 
ial finding  of  the  jury,  as  shown  by  the  judgment  entry,  makes 
it  affirmatively  appear  that  no  allowance  was  made  for  this  al- 
leged act  of  voluntary  waste. 

The  judgment  of  the  circuit  court  must  be  affirmed. 
"20 
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£ill  in  Equity  hy  Married  Woman  to  have  vacated  and  set 
aside  Mortgage  on  Land^  her  Statutory  Separate  Estate. 

1.  Relief  of  married  ivoman  Jrom  disabilities  of  coverture;  ii'hal  essen- 
tial to. — Under  the  statute  authorizing  chancery  courts  to  relieve  married 
women  of  the  disabilities  of  coverture,  approved  April  15,  1873,  an  in- 
dispensable element  of  jurisdiction  is  the  petition  of  the  wife,  declaring 
her  wish  to  become  a  feme  sole,  so  far  as  the  statute  authorizes  the  court 
so  to  decree  and  declare  her;  and  while  this  element  of  jurisdiction 
must  affirmativelj'  appear  on  the  face  of  the  proceedings,  or  they  will 
be  coram  non  judice,  it  is  not  essential  that  the  words  of  the  statute 
should  be  strictly  pursued,  or  that  any  particular  words  or  phrases 
sliould  be  employed ;  a  statement  or  affirmation  in  any  terms,  clearly 
importing  her  desire  to  avail  herself  of  the  statute,  being  sufficient. 

2.  Same. — If  the  petition,  in  such  case,  admits  equally  of  two  con- 
structions, on  collateral  attack,  that  construction  must  be  adopted,  which 
will  support,  rather  than  that  which  will  nullify  the  decree. 

3.  Same ;  u^hen  decree  valid. — Where  the  wife's  petition  avers  her 
residence  and  coverture,  her  husband's  name  and  citizenship,  and  her 
ownership  of  property,  real  and  personal,  and  "asks  and  prays'"  that 
she  "be  declared  a  free-dealer  under  the  laws  of  Alabama,  with  the 
right  to  buy  and  sell,  hold  and  convey  real  or  personal  property,  to  sue 
and  be  sued  as  feme  sole,  as  provided  by"  the  act  approved  April  15th, 
1873,  wliich  is  referred  to  by  caption  and  date  of  approval,  this  is  a  sub- 
stantial compliance  with  said  act,  and,  on  collateral  attack,  is  sufficient 
to  uphold  a  decree  relieving  her  of  the  disabilities  of  coverture  to  the 
extent  authorized  thereby. 

4.  Same;  when  consent  of  the  husband  sufficient. — The  terra /r^e-dea^^r, 
vised  in  the  written  consent  of  the  husband  accompanying  such  petition, 
must  be  accepted  in  the  same  sense  in  which  it  is  used  in  the  petition  ; 
and  so  accepting  it,  it  is  the  consent  required  by  the  statute. 

AiM'EAL  from  Shelby  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  cause  was  filed  on  18th  March,  1882,  by 
Mary  E.  Kinjj;,  a  married  woman,  the  wife  of  E.  H.  King, 
against  R.  E.  Boiling  and  others,  for  the  purpose  of  vacating 
and  setting  aside  a  mortgage  executed  by  the  complainant  ana 
her  husband  to  the  said  Boiling,  in  January,  1879,  on  a  lot  of 
land  in  the  town  of  Calera.  the  statutory  separate  estate  of  the 
complainants,  to  secure  a  debt  to  the  said  Boiling  therein  de- 
scribed, and  in  the  bill  averred  to  have  been  the  husband's  in- 
debtedness, together  with  another  conveyance  of  said  lot,  sub- 
sequently executed  in  settlement  of  the  mortgage  debt.  The  re- 
lief is  sought  on  the  ground,  among  others,  that  the  mortgage  and 
other  conveyance  were  void,  by  reason  of  the  complainant's 
Vol.  lxxv. 
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coverture,  and  the  character  of  the  estate  she  held  in  the  land. 
As  averred  in  the  bill,  and  as  shown  by  the  proof,  the  com- 
plainant, on  10th  November,  1874,  filed  with  the  register  in 
chancery  for  Shelby  county,  a  petition  addressed  to  the  chan- 
cellor, which,  omitting  the  address,  is  in  these  words :  "  Your 
petitioner,  Mary  E.  King,  a  married  woman,  by  her  next  friend, 
William  W.  Pope,  respectfully  represents  unto  your  Honor, 
that  she  is  a  married  woman,  the  wife  of  Edward  H.  King,  a 
citizen  of  Shelby  county,  State  of  Alabama ;  that  she  is  the 
owner  of  real  and  personal  property.  And  your  petitioner 
humbly  asks  and  prays  your  Honor,  that  she  be  declared  a  free- 
dealer  under  the  laws  of  Alabama,  with  the  right  to  buy  and 
sell,  hold  and  convey  real  or  personal  property,  to  sue  and  be 
sued  ^sfeine  sole,  as  provided  by  an  act  of  the  legislature  of 
Alabama,  entitled,  'An  act  to  confer  upon  the  several  chancery 
courts  of  the  State  power  to  declare  married  women  free- 
dealers,'  approved  April  15th,  1873.  And  your  petitioner  will 
ever  pray,  etc,"  The  husband  having  tiled  his  consent  in 
writing,  that  his  wife  might  be  "  declared  a  free-dealer,"  the 
chancellor,  on  the  day  the  petition  was  filed,  signed  and  caused 
to  be  filed  a  decree,  which,  omitting  the  caption,  is  as  follows : 
"The  petitioner,  Mary  E.  King,  a  married  woman,  having  pre- 
sented her  petition,  praying  to  be  made  a  free-dealer,  and  her 
husband,  E.  H.  King,  having  filed  his  consent  in  writing 
hereto  :  It  is  ordered,  adjudged  and  decreed  that  the  said  Mary 
E.  King  be,  and  she  hereby  is  relieved  from  the  disabilities  of 
marriage,  so  far  as  to  vest  her  with  the  right  to  buy,  sell,  hold 
and  convey  real  and  personal  property,  and  sue  and  be  sued  as 
a  /"etne  sole,  as  provided  by  act  approved  April  15th,  1873." 
The  bill,  as  amended,  however,  avers  that,  "  upon  the  face  of 
said  proceedings,  and  of  the  decree  therein  rendered,  the  said 
decree  is  inoperative  and  void,  as  well  as  ineffectual  to  impart 
or  sustain  any  validity  in  or  to  said  deed,  or  in  and  to  said 
mortgage,  as  to  said  lot"  conveyed  thereby. 

TtiCE  tfe  Wiley,  for  appellant. 

E.  P.  MoRKissETT,  contra. 

BRICKELL,  C.  J. — The  material  and,  in  fact,  the  only  ques- 
tion raised  upon  the  record  is  the  validity  of  the  decree  of  the 
court  of  chancery,  rendered  on  the  10th  of  November,  1874, 
relieving  the  appellant  from  the  disabilities  of  coverture  (in  the 
language  of  the  decree),  "eo  far  as  to  vest  her  with  the  right  to 
buy,  sell,  hold  and  convey  real  and  personal  property,  and  sue 
and  be  sued  as  a  feme  sole,  as  provided  by  act  approved  April 
15th,    1873."       The  act    referred  to,  and  which  constitutes 
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the  sole  authority  for  the  decree,  and  the  proceedings  upon 
which  it  is  founded,  in  the  first  and  only  section  which  need 
be  noticed,  reads  :  "That  the  several  courts  of  chancery  of  this 
State  are  hereby  authorized  and  empowered  to  relieve  all  mar- 
ried women  from  the  disabilities  of  coverture,  so  far  as  to  in- 
vest them  with  the  right  to  buy  and  sell,  hold  or  convey  real 
or  personal  property,  and  to  sue  and  be  sued  as  femes  sole,  in 
the  following  named  cases  :  First,  whenever  the  wife  by  her 
next  friend  shall  file  her  petition  in  such  chancery  court,  al- 
leging her  wish  to  become  a  feme  sole,  for  the  purpose  and  to 
the  extent  herein  above  stated,  and  the  husband  shall  in  writing 
consent  thereto.  Second,  whenever  the  chancery  court,  upon 
such  petition  tiled  and  proof  taken,  shall  be  of  the  opinion  that 
the  prayer  of  the  petition  should  be  granted."  The  statute 
contemplates  two  classes  of  cases  in  which  the  court  should  ex- 
ercise the  power  or  jurisdiction  conferred  ;  the  first,  when  the 
consent  in  writing  of  the  husband  attended  or  accompanied 
the  petition,  rendering  all  proof  unnecessary  ;  the  second,  the 
rendition  of  the  decree  without  or  against  the  consent  of  the 
husband,  if,  upon  proof  taken,  the  court  was  of  opinion  the 
prayer  of  the  petition  should  be  granted.  The  presence  or  the 
absence  of  the  consent  in  writing  of  the  husband  constitutes 
the  distinction  between  the  two  classes  of  cases.  In  either  class 
of  cases,  the  indispensable  element  of  jurisdiction  is  the  peti- 
tion of  the  wife,  alleging  her  wish  to  become  ^feirie  sole,  so  far 
as  the  statute  authorizes  the  court  so  to  decree  and  declare  her. 
The  wife  must  be  the  actor ;  there  is  no  power  in  the  court  to  pro- 
ceed against  her  in  invituni.,  compelling  her  to  a  change  of  her 
legal  status,  and  her  petition  must  affirm  or  declare  her  wish, 
or  her  desire,  or  request,  that  the  rights  and  benefits  of  the 
statute  be  extended  to  her.  This  element  of  jurisdiction  must 
affirmatively  appear  on  the  face  of  the  proceedings,  or  they 
will  be  coram  nov.  jtidice.  It  is  not  essential  that  the  words  of 
the  statute  should  be  strictly  pursued,  or  that  any  particular 
words  or  phrases  should  be  employed.  A  formal,  technical  al- 
legation, as  in  a  complaint  or  declaration  in  a  court  of  law,  or 
in  a  bill  in  e(}uity,  that  it  is  the  wish  of  the  wife  to  be  relieved 
of  the  disabilities  of  coverture,  is  not  essential  to  the  exercise 
of  jurisdiction.  The  statement  or  affirmation  in  any  terms, 
clearly  importing  her  desire  to  avail  herself  of  the  statute,  is 
sufficient.  The  existence  of  the  wish  is  not  a  fact  to  be  proved, 
nor  is  it  a  fact  which  can  be  drawn  into  controversy  ;  the  peti- 
tion expressing  it,  in  which  the  wife  is  the  actor,  is  of  itself 
conclusive,  and,  when  the  proceedings  have  ripened  into  a  de- 
cree, which  has  been  acted  upon,  and  which  is  assailed  collat- 
erally, there  can  be  no  narrow  interpretation  of  the  words  of  the 
Vol.  lxxv. 
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petition,  nor  a  technical  construction,  measured  by  strict  rules 
of  pleading,  of  its  several  parts.  The  only  questions  which 
are  then  open,  is  the  power  of  the  court,  or  of  fraud  upon  hus- 
band or  wife.  And  if  the  petition  admits  equally  of  two  con- 
structions, that  construction  must  be  adopted,  which  will  sup- 
port, rather  than  that  which  will  nullify  the  decree. — King  v. 
Kent,  29  Ala.  542  ;    Wright  v.   Ware,  50  Ala.  549. 

The  petition  is  brief,  averring  the  residence  of  Mrs.  King, 
her  coverture,  the  najne  and  citizenship  of  her  husband,  and 
that  she  was  the  owner  of  property,  real  and  personal.  Refer- 
ring to  the  act  of  the  General  Assembly,  the  petition  then 
proceeds  to  "  ask  and  pray,"  that  she  be  declared  a  free-dealer 
"  with  the  right  to  buy  and  sell,  hold  and  convey  real  or  per- 
sonal property,  to  sue  and  be  sued  ?i%fenie  sole,  as  provided  by 
an  act  of  the  General  Assembly,"  etc.  This  is  surely  a  substan- 
tial, if  not  a  literal  compliance  with  the  re(|uirements  of  the 
statute.  Asking  and X)raying ,  is  certainly  an  expression  of  her 
wish,  her  desire,  that  she  be  relieved  of  the  disabilities  of  cov- 
erture. There  is  no  other  sense  in  which  these  words  can  be 
taken  and  interpreted  ;  to  say  that  they  were  not  the  words 
employed  in  the  statute  is  not  an  answer.  The  statute  deals 
with  things  not  words ;  with  matters  of  substance,  not  with 
forms  or  formulas.  That  the  prayer  is,  the  wife  may  be  de- 
clared a  free-dealer,  does  not  indicate  that  she  sought  the 
exercise  of  a  power  with  which  the  court  was  not  invested  ;  the 
sense  in  which  the  term  is  used,  the  extent  and  purposes  for 
which  she  wished  to  be  made  a  free-dealer,  is  apparent  from  the 
subsequent  words,  and  these  are  the  words  of  the  statute.  The 
term  ''  free-dealer,"  is  rather  peculiar  to  our  statutes  and  decisions, 
and  is  always  relative  ;  its  precise  meaning  and  signification  are 
derived  from  the  statute  to  which  it  refers,  the  matter  with 
which  it  is  connected,  or  the  subject  to  which  it  has  relation. 
The  syllabus,  or  abstract,  appended  to  the  section  of  the  Code 
which  authorizes  chancellors  to  relieve  married  women  of  the 
disabilities  of  coverture,  reads  :  "  Court  of  chancery  may  de- 
clare married  women  free-dealers  in  term  time  or  vacation." 
Yet,  the  term  "free-dealer"  is  not  employed  in  a  general 
sense,  as  the  equivalent  oi  feme  sole  ;  it  is  employed  in  rela- 
tion to  the  body  of  the  section,  and  that  clearly  defines  it.  The 
same  term,  found  in  the  written  consent  of  the  husband  accom- 
panying the  petition  of  the  wife,  must  be  accepted  in  the  same 
•sense  in  which  it  is  used  in  the  petition,  and,  so  taking  it,  as  it 
was  taken  by  the  chancellor,  and  as  it  was  intended  it  should  be 
taken,  it  is  the  consent  required  by  the  statute.  We  are  of 
opinion  the  decree  is  valid  ;  that  there  was  not  a  want  of  juris- 
diction in  the  court  to  render  it.     And  being  valid,  that  it 
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conferred  upon  Mrs.  King  capacity  to  execute  the  conveyance 
now  impeached,  is  not  denied. 
Let  the  decree  be  affirmed. 


Gluck  V,  Cox. 

Statutory  Action  for  Recovery  of  Chattels  in  Specie. 

1.  Common  laii:  in  ^fii!sissippi ;  pvesiunption  an  to. — In  the  absence  of 
proof  to  the  contrary,  this  court  will  presume  that  the  common  law  pre- 
vails in  the  State  of  Mississippi. 

2.  Conveyance  by  husband  to  wife ;  effect  of  at  common  law. — At  com- 
mon law,  tile  husband  could  not  convey  to  his  wife  a  legal  title  to  any 
property.  Such  a  conveyance,  if  executed  and  free  from  fraud,  would, 
however,  be  upheld  and  protected  in  equity. 

3.  Same  ;  when  efjuitahle  not  changed  into  legal  title. — Bringing  personal 
property  to  which  a  married  wouian  has  only  an  equitable  title,  from 
Mississippi,  where  she  acquired  such  title,  into  this  State,  does  not 
change  the  status  of  the  title. 

4.  Same. — The  fact  that  one  species  of  personal  property  to  which  a 
married  woman  had  an  ecjuitable  title,  is  changed  into  another,  does  not 
convert  the  equitable  into  a  legal  title. 

5.  Detinue ;  title  to  support. — An  equitable  title  will  not  support  an 
action  of  detinue,  or  the  statutory  action  for  the  recovery  of  chattels  in 
specie. 

Appeal  from  Tuscaloosa  Circuit  Court. 
Tried  before  Hon.  S.  H.  Spuott. 
The  facts  are  stated  in  tlie  opinion. 

McEachin  &  McEachin  and  Wood  &  Wood,  for  appellant. 

J.  M.  Martin  and  W.  G.  Cochrane,  contra. 

STONE,  J. — The  testimony  most  favorable  to  Mrs.  Cox 
shows,  that  she  intermarried  with  George  W.  Cox  in  1865. 
At  that  time  they  resided  in  the  State  of  Mississippi.  It  is  not 
shown  where  they  were  married,  but  we  suppose  it  was  in 
Mississippi.  Soon  after  their  marriage,  and  while  they  were 
still  residents  of  Mississippi,  Cox  made  a  voluntary  gift  to  his 
wife  of  personal  property  of  the  value  of  six  thousand  dollars, 
which  they  soon  afterwards  sold,  and  converted  into  money. 
The  money  remained  in  Cox's  hands.  They  afterwards  re- 
moved to  Texas,  and  again  from  Texas  to  Alabama.  Cox  used 
and  converted  to  his  own  use  some  of  his  wife's  money  thus 
acquired,  and  afterwards  repaid  it  to  her.  He  then  invested 
four  thousand  dollars  of  his  wife's  money  in  a  mercantile  part- 
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nership  in  her  name,  and  she  became  a  member  of  the  mercan- 
tile firm.  She  afterwards  ceased  to  be  a  merchant,  and  the 
money,  proceeds  of  her  interest,  was  deposited  in  bank  to  her 
credit.  Cox  subsequently  purchased  thirty  barrels  of  sugar, 
and  paid  for  it  with  part  of  his  wife's  money,  so  deposited. 
The  sugars  were  billed  and  shipped  to  him  in  tlie  name  of 
"  (xeorge  W.  Cox,  agent."  Before  the  goods  were  removed 
from  the  depot  of  delivery,  they  were  seized  under  executions 
against  Cox,  were  sold,  and  Gluck,  the  appellant,  became  the 
purchaser.  Before  the  sale,  public  proclamation  was  made, 
that  Mrs.  Cox  claimed  the  goods.  The  present  action,  for  the 
recovery  of  chattels  in  specie,  was  brought  by  Mrs.  Cox,  and 
she  clainjs  that  the  sugar  is  her  property.  Does  she  show  a 
legal  title  in  herself?     If  not,  she  can  not  maintain  the  action. 

The  present  record  contains  no  proof  of  the  law  of  Missis- 
sippi ;  and  that  State  being  of  common  origin  with  the  older 
States,  we  presume  the  common  law  prevails  there. — 1  Brick. 
Dig.  349,  §  9 ;  MoAnally  v.  O'Neal,  56  Ala.  299 ;  Cahalan  v. 
Mo7iroe,  Smaltz  d;  Co.,  70  Ala.  271. 

At  common  law,  the  husband  could  not  convey  to  his  wife  a 
legal  title  to  any  property.  Such  conveyaiice,  if  executed  and 
free  from  fraud,  would  be  upheld  and  protected  in  equity. 
Williams  v.  Maull,  20  Ala.  721  ;  Bish.  on  Married  Women, 
§  838 ;  Shepard  v.  Shepard,  7  Johns.  Ch,  57 ;  McMillan  v. 
Peacock,  57  Ala.  127;  Ilehnetag  v.  Frank,  61  Ala.  67;  Good- 
lett  V.  Hansell,  QQ  Ala.  151 ;  Warren  v.  Jones,  68  Ala.  449  ; 
Cahalan  v.  Monroe,  70  Ala.  271. 

As  this  case  now  appears  to  us,  when  the  gift  was  made  by 
Cox  to  his  wife,  they  being  residents  of  Mississippi,  she  acquired 
but  an  equitable  right.  Bringing  that  property  into  this  State 
afterwards  could  not  change  its  •  status.  Nor  would  the  fact 
that  one  species  of  personal  property  was  changed  into  another 
species  of  personal  property,  convert  the  equitable  title  into  a 
legal  one. —  Cahalan  v.  Monroe,  70  Ala.  271.  It  would  still 
retain  the  impress  it  received  at  its  creation.  This  case  is  un- 
like Castleman  v.  Jeffries,  60  Ala.  380.  Nor  is  there  any  evi- 
dence that  the  parties  intended  or  attempted  to  convert  the 
wife's  claim  into  a  statutory  separate  estate.  It  requires  a  legal 
title — a  right  to  the  immediate  and  unqualified  possession — to 
maintain  detinue. 

It  may  not  be  out  of  place  to  call  attention  to  the  inquiry,  if 
there  should  not  be  payment  oi-  tender  of  the  freight  charges, 
as  a  preliminary  to  the  right  of  suit. 

Many  rulings  of  the  circuit  court  are  not  reconcilable  with 
this  opinion. 

Reversed  and  remanded. 
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Matsoii  V,  Maupin  &  Co. 

Action  on  the  Case  for  Pensonal  Injuries  inflicted  hy  Defend- 
ants'' Steer. 

1.  Action  for  personal  injuries  inflicted  by  domestic  animal ;  degree  of 
care  required  of  defendant. — In  an  action  for  the  recovery  of  damages  for 
personal  injuries  sustained  by  plaintifi'  in  being  knocked  down  and  run 
over  by  a  steer  chased  or  driven  by  defendants'  servants  along  the  streets 
of  a  city,  a  charge  given  at  the  defendants'  request,  instructing  the  jury 
that  "  if  the  defendants  and  their  emploj'ees,  in  the  management  of  the 
steer,  exercised  such  care  as  men  of  ordinary  {)rudence  and  c-aution  would 
have  exercised  under  similar  circumstances,  then  the  defendants  are  not 
responsible  for  tlie  misfortune  to  plaintiff,"  lays  down  a  correct  rule  as 
to  the  degree  of  care  required  of  the  defendants  and  their  servants  in 
such  case. 

2.  Same. — Nor  is  such  charge  rendered  subject  to  criticism  by  reason 
of  the  fact  that  it  embodies  the  further  proposition,  that  "  for  the  conve- 
nience of  mankind  in  carrying  on  the  affairs  of  life  people,  as  they  go 
along  public  roads,  must  expect  or  put  up  with  such  miscliief  as  reason- 
aV)le  care  on  the  part  of  others  can  not  avoid." 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

Tliis  was  an  action  by  Matthew  Matson  against  R.  L.  Maupin 
tfe:  Co.,  in  which  the  plaintiff  sought  to  recover  damages  for 
personal  injuries  sustained  by  him  in  being  run  over  and 
knocked  down  by  a  steer  belonging  to  the  defendants,  while 
chased  or  driven  through  the  streets  of  the  Port  of  Mobile  by 
defendants'  servants.  The  cause  was  tried  on  the  plea  of  not 
guilty,  among  others,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  defendants.  As  the  evidence  tended  to  show,  the 
defendants  were  engaged  in  selling  stock  and  cattle  sent  to 
them  upon  commission,  and  had  a  stock-yard  at  the  northern 
extremity  of  the  city.  The  steer  in  question  was  sent  to  them 
the  evening  prior  to  the  infliction  of  the  injury  complained  of, 
and  was  placed  in  the  stock-yard,  where  it  remained  until  the 
next  morning,  exhibiting  no  vicious  tendencies.  When,  on  the 
morning  of  the  accident,  the  cattle  which  had  been  sold  were 
turned  out  of  the  stock-yard,  the  steer  broke  by  defendants' 
servants  placed  on  each  side  of  the  gate  to  guide  the  course  of 
the  cattle,  and  ran  off,  going  through  some  of  tiie  principal 
streets  of  the  city.  Two  of  defendants'  servants  followed  the 
steer  on  horseback,  and  wdiile  chasing  and  sucking  to  recover 
it,  it  ran  against  the  plaintiff,  knockmg  him  down,  and  inflict- 
ing severe  injuries.     As  the  evidence  tended  to  sliow,  the  steer 
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was  mad  and  dangerous,  and  that  the  servants,  in  following  and 
chasing  it,  used  the  whip;  and  that,  jnst  prior  to  the  injury, 
one  of  them  whipped  the  steer  in  the  face,  and  that  it,  attempt- 
ing to  gore  the  horse  on  which  the  servant  was  riding,  dashed 
behind  it,  and  upon  the  plaintiff.  Whether  the  servants  con- 
ducted themselves  properly  and  with  due  care,  in  whipping  the 
steer  in  the  face,  there  was  a  conflict  in  the  evidence.  It  was 
shown  that  the  steer  was  running  in  a  diffeient  direction  from 
the  one  in  which  it  was  sought  to  drive  it;  and  the  testimony 
of  most  of  the  witnesses  tended  to  show  that  "  the  usual  way 
to  turn  a  steer  was  to  ride  in  front  of  it  and  whip  it  in  the 
face ;''  while  that  of  others  tended  to  show  that  such  treatment 
was  wrong,  and  tended  to  infuriate  the  animal,  and  to  make  it 
dangerous, 

The  court  charged  the  jury,  at  the  defendants'  written  re- 
<]uest,  "  that  for  the  convenience  of  mankind  in  carrying  on 
the  affairs  of  life  people,  as  they  go  along  public  roads,  must 
expect  or  put  up  with  such  mischief  as  reasonable  care  on  the 
part  of  others  can  not  avoid  ;  and  that  if  the  defendants  and 
their  employees,  in  the  management  of  the  steer,  exercised  such 
care  as  men  of  ordinary  prudence  and  caution  would  have  ex- 
ercised under  similar  circumstances,  then  the  defendants  are 
not  responsible  for  the  misfortune  to  plaintiff."  To  this  charge 
the  plaintiff  excepted,  and  it  is  here  assigned,  inter  alia,  as 
error. 

J.  L,  &  (t.  L.  Smith,  for  appellant. 

R.  H.  Clakkk,  contra. 

SOMEEYILLE,  J.— The  rule  laid  down  by  the  court  for 
the  guidance  of  the  jury  was,  in  our  judgment,  correct  as  to 
the  degree  of  care  required  of  the  defendants  and  their  em- 
ployees, in  the  act  of  driving  or  managing  the  steer,  from 
which  the  plaintiff  received  his  injury.  This  is  stated  to  be 
"  such  care  as  men  of  ordinary  prudence  and  caution  would 
have  exercised  under  similar  circumstances. '''' 

We  do  not  understand  this  instruction  to  attach  any  rigid 
and  unelastic  meaning  to  the  phrase  "ordinary  prudence  and 
caution,"  which  is  but  a  synonym  for  ordinary  care.  Care  diwd. 
negligence  are  terms  entirely  relative,  varying  in  degree  with 
every  possible  change  of  circumstances.  It  is  manifest  that 
"  ordinary  care"  may  mean  very  slight  care  in  one  state  of  cir- 
cumstances, and  comparatively  very  great  care  in  another.  One 
may  drive  a  vehicle  over  a  country  road  at  a  rapid  rate  of  speed, 
and  yet  be  free  from  every  imputation  of  negligence,  while,  if 
he  drive  at  the  same  rate  through  the  streets  of  a  populous  city, 
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he  would  be  guilty  of  the  grossest  want  of  care.  Yet,  the 
measure  of  his  legal  duty  in  each  case  would  be  the  exercise  of 
ordinary  care,  graduated  to  suit  the  hazards  of  each  changing 
exigency. —  Williams  v.  Richards^  3  Carr.  &  K.  SI.  So,  as 
aptly  remarked  in  the  argument  of  this  cause  at  the  bar,  the 
ordinary  care  which  is  exacted  from  one  person  in  the  custody 
of  a  valuable  jewel,  is  the  same  in  legal  principle,  though  dif- 
ferent in  degree,  from  the  ordinary  care  required  from  another 
as  the  custodian  of  a  grindstone.  In  the  one  case,  it  is  the  care 
usually  taken  by  prudent  custodians  of  jewels,  and  in  the  other 
that  usually  taken  by  prudent  custodians  of  grindstones.  In 
each  case  it  is  the  care  which  the  nature  of  the  subject  and  the 
surrounding  circumstances  reasonably  demand. — Cooley  on 
Torts.  630  ;  Shear.  &  Redf.  Negl.  §  7. 

It  is  insisted  that  the  court  erred  in  not  defining  the  degree 
of  care  required  of  the  defendants,  to  be  such  care  as  men  of 
ordinary  prudence  and  caution  should  have  exercised  under 
similar  circumstances.  The  words  should  and  vxndd  each  evi- 
dently import  the  same  meaning  in  this  connection,  the  best 
authorities  using  them  interchangeabl}'.  The  measure  of  care 
exacted  is  in  accordance  with  what  prudent  and  cautious  men 
usually  do  in  like  circumstances,  and  upon  failure  to  do  which^ 
they  are  no  longer  entitled  to  be  called  prudent  and  cau- 
tious. Hence,  it  may  be  said  that  they  "  would  "  or  "  would 
not "  do  something  which  the  particular  exigency  required. 
Shear.  &  Redf.  Negl,  §  7 ;  Blyth  v.  Birmingham  Water- 
woi'ks  Co.,  11  Exch.  781. 

The  business  of  defendants  was  that  of  dealers  in  cattle,  fre- 
({uently  involving  the  duty  of  driving  and  delivery.  This  was 
an  ordinary  business,  as  ancient  perhaps  as  the  oldest  phases  of 
commercial  traffic.  It  required  no  extraordinary  skill,  and  was 
properly  carried  on  through  the  agency  of  employees,  who 
could  atford  to  pursue  it  only,  perhaps,  because  unfitted  for  the 
higher  and  more  profitable  vocations  of  life.  The  principals 
could  scarcely  be  chargeable  with  culpable  negligence,  so  long 
as  the  agents  continue  to  discharge  the  duties  imposed  upon 
them  by  the  exercise  of  ordinary  care — such  as  was  usually  ex- 
ercised by  prudent  and  cautious  men  engaged  in  the  like  busi- 
ness under  like  circumstances.  The  law  would  be  unreasonable 
in  its  demands  to  exact  more. 

The  accident  in  the  present  case  was  produced  by  an  extra- 
ordinary and  abnormal  phase  of  the  defendants'  business — one 
which  the  exercise  of  ordinary  skill  or  foresight  might  not  have 
anticipated.  "No  one  is  ordinarily  guilty  of  culpable  negli- 
gence by  reason  of  failing  to  take  precautions  which  no  other 
man  would  be  likely  to  take  under  the  same  circumstances." 
Shear,  k,  Redf.  Negl.  §  6  ;  Blyth  v.  Birmingham  Waterworks 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  315 

[Prickett  &  Maddox  v.  Sibert,  Adm'r.] 

Cfe.,  supra ;  Bizzell  v.  Booker^  16  Barb.  (Ark.)  308.  It  was 
said  in  a  recent  case,  decided  by  the  English  Court  of  Exchequer, 
that  "  for  the  convenience  of  mankind,  in  carrying  on  the  affairs 
of  life,  people,  as  they  go  along  public  roads,  must  expect,  or 
put  up  with  such  mischief  as  reasonable  care  on  the  part  of 
others  can  not  avoid." — Holmes  v.  Mather,  16  Am.  Rep.  384. 
This  observation  seems  free  from  criticism,  and  appears  to  have 
been  the  authority  suggesting  the  charge  of  the  court  given  by 
request  of  defendants,  to  which  exception  is  taken. 

The  charge  of  the  court  was  correct,  and  the  judgment  is 
affirmed. 


Prickett  &  Maddox  v,  Sibert,  Adm^r. 

Bill  in  Equity  to  enforce  Vendor^s  Lien. 

1.  When  amenduund  to  hill  in  etinity  properlif  allowed. — To  an  original 
bill,  tiled  by  an  assignee  of  a  note  given  for  unpaid  balance  of  the  pur- 
chase-money for  land,  for  the  purpose  of  enforcing  a  vendor's  lien,  alleg- 
ing that  the  note  was  transferred  by  delivery  merely,  an  amendment, 
striking  out  this  allegation,  and  inserting  in  lieu  thereof  an  averment, 
that  the  note  was  transferred  by  indorsement,  is  properly   allowe*]. 

2.  Declarations  or  admin.sions  ;  irlien  they  operate  as  estoppels. — Declar- 
ations or  admissions,  deliberately  made,  are  conclusive  upon  the  party 
making  them,  in  all  controversies  involving  their  truth,  between  him  and 
the  person  whose  conduct  he  has  knowingly  influenced  by  them ;  and  it 
is  not  of  importance,  whether  the  declaration  or  admission  is  made  in- 
nocently or  fraudulently,  or  whether,  in  point  of  fact,  it  is  true  or  false; 
it  is  the  fact,  that  another  has  been  induced  to  act  on  it,  and  must  suffer 
injury  if  its  truth  is  gainsaid,  that  renders  it  conclusive. 

3.  }yhen  recitals  in  note  conclusive  on  maker. — Where  a  recital  is  pur- 
posely embodied  in  a  promissory  note  by  tlie  parties,  to  the  effect  that 
the  note  was  given  for  the  purchase-money  of  a  designated  tract  of  land 
sold  and  conveyed  by  the  payee  to  the  maker,  in  order  that  the  payee 
might  thereby  be  enabled  to  transfer  the  note  in  payment  of  a  del)t  which 
he  owed,  and,  on  the  faith  of  such  recital,  the  creditor  of  the  payee  re- 
ceives a  transfer  of  the  note  in  payment  of  his  debt,  the  maker  and  those 
claiming  the  lands  under  him  are  thereby  estopy^ed  from  denying  that 
the  note  was  given  for  the  purchase-money  of  the  land. 

4.  Enforcement  of  lien  on  hinds  irliirh  hare  been  sncressirebj  sold  to  dif- 
ferent parties  ;  rule  as  to. — While  it  is  a  general  rule,  that,  if  lands  sub- 
ject to  a  vendor's  lien  or  other  incumbrance  have  been  successively  sold 
in  different  parcels  to  different  persons,  a  court  of  equity,  in  decreeing  a 
sale  of  the  lands  for  the  satisfaction  of  the  lien  or  incumbrance,  will  pur- 
sue the  inverse  order  of  alienation,  first,  however,  charging  such  of  the 
lands  as  the  vendee  may  retain,  if  he  retains  any,  this  is  an  equity  of  the 
purchasers,  and  must  be  claimed  and  asserted  by  them ;  and  if  not 
claimed  and  asserted,  it  is  not  obligatory  upon  the  court,  unless  the 
rights  of  infants,  or  others  not  sni  juris  are  involved,  to  mould  its  de- 
cree so  that  the  equity  will    be  enforced. 

5.  When  questions  not  made  in  primary  court,  not  considered  on  ap- 
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peal. — The  practice  is  well  settled,  that  questions,  not  jurisdictional, 
which  are  not  made  in  the  primary  court,  will  not  be  considered  on  ap- 
peal by  this  court. 

6.  Judgment  on  note  given  for  pnrchase-money  of  land  ;  evidence  of  the 
debt. — Where  a  judgment  at  law  is  obtained  on  a  promissory  note  given 
for  the  purchase-money  of  land,  in  stating  an  account  of  the  amount  due, 
on  a  bill  filed  to  enforce  a  vendor's  lien,  interest  should  be  computed  on 
the  judgment,  and  not  on  the  note;  the  judgment  being  conclusive,  as 
between  the  parties  and  their  privies,  that  at  the  time  of  its  rendition, 
the  amount  for  which  it  was  rendered  was  justly  due  from  the  defendant 
to  the  plaintiff. 

Appeal  from  P^towah  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  on  2d  September,  1879,  and,  as 
originally  exhibited,  it  was  a  bill  by  O.  W.  Ward  against  W. 
P.  Prickett,  Rebecca  Maddox,  as  the  executrix  of  the  last  will 
and  testament  of  J.  W.  Maddox,  deceased,  and  C.  B.  Maddox 
and  others,  the  heirs  and  devisees  of  said  decedent,  seeking  to 
enforce  a  vendor's  lien  on  land  for  an  unpaid  balance  of 
purchase-money.  It  is  averred,  in  substance,  that  on  26th  Octo- 
ber, 1872,  one  John  P.  Ralls  sold  and  conveyed  a  designated 
tract  of  land  in  Etowah  county  to  the  said  J.  W.  Maddox, 
partly  for  cash,  and  partly  on  a  credit,  and  took  from  Maddox 
his  three  promissory  notes  for  that  part  of  the  purchase-money 
which  was  not  paid  in  cash,  one  of  which  was  for  SHOO,  and  pay- 
able to  said  Ralls  or  bearer  on  25th  December,  1872,  "with  in- 
terest from  25th  December,  1871,"  and  in  which  the  consider- 
ation is  recited  ;  that  "sometime  after  the  execution  of  the 
said  notes,  the  said  Ralls  transferred,  by  delivery^  in  due  course 
of  trade,  for  a  valuable  consideration,  the  said  note  for  $1100 
to  Ilollignsworth  &  Ward,"  by  whom  it  was  afterwards  trans- 
ferred to  the  complainant;  that  Ward  brought  suit  on  said  note 
against  J.  W.  Maddox,  and,  on  27th  March,  1874,  recovered  a 
judgment  thereon  for  $1493.13,  on  which  payments  were  af- 
terwards made  as  follows  :  $800  on  28th  October,  1874,  and 
$150  on  11th  May,  1877;  that,  in  May,  1876,  said  Maddox 
died,  leaving  a  last  will  and  testament,  which  was  duly  ad- 
mitted to  probate,  and  by  which  devises  of  portions  of  the 
lands  purchased  from  Ralls  were  made  to  some  of  his  chil- 
dren ;  that  prior  to  his  death,  in  1874,  said  Maddox  sold  and 
conveyed  to  said  Prickett  another  part  of  said  lands,  as  to  which 
the  complainant  released  his  lien  as  vendor  ;  that  on  the  probate 
of  the  will,  Rebecca  ^^addox  was  appointed  executrix,  and  af- 
terwards she  sold  two  other  parcels  of  said  lands,  one  to  said 
Prickett  and  0.  B.  Maddox,  and  the  other  to  C.  B.  Maddox 
alone,  neither  of  which  had  been  paid  for,  and  no  deed  thereto 
had  been  executed  ;  and  that  the  other  two  notes  given  by  said 
testator  to  Ralls  had  been  fully  paid.     Said  Ward  having  died 
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after  the  filing  of  the  bill,  the  cause  was  revived  in  the  name  of 
W.  J.  Sibert,  as  the  administrator  of  his  estate. 

Decrees  pro  eonfe/^so  were  taken  ngainst  all  the  defendants 
except  AV.  P.  Prickett  and  C.  B.  Maddox,  who,  a  demurrer 
interposed  by  them  to  the  bill  having  been  overruled,  filed  a 

i'oint  answer.  In  their  answer  they  deny  the  allegations  of  the 
(ill  touching  the  sale  made  by  Ralls  to  Maddox,  and  aver  that 
said  lands  were  purchased  at  two  different  times,  under  two 
separate  and  distinct  contracts,  one  made  in  September,  1870, 
and  the  other,  on  26th  October,  1872,  although  they  were  con- 
veyed in  one  deed  ;  that  the  part  of  the  lands  covered  by  the 
first  purchase,  including,  it  seems,  the  land  purchased  by  said 
defendants  from  said  executrix,  or  a  portion  thereof,  had  been 
fully  paid  for ;  and  that,  in  substance,  if  the  note  transferred 
to  Ward  was  given  for  the  purchase-money  of  any  of  the  lands 
described  in  the  bill,  it  was  given  for  the  purchase-money 
of  tlie  lands  embraced  in  the  second  purchase.  The  lands 
embraced  in  each  purchase  are  particularly  described,  and 
averments  are  made  purporting  to  give  the  details  of  the 
transactions.  It  is  also  denied  that  the  complainant  has  a  lien 
on  any  of  said  lands  for  the  payment  of  said  judgment,  or  the 
note  merged  therein. 

As  the  evidence  tended  to  show,  John  P.  Ralls  sold  to  J.  W. 
Maddox  part  of  said  lands  in  the  latter  part  of  the  year  1870. 
and  the  balance  thereof,  in  the  summer  or  fall  of  1871 ;  and, 
on  26th  October,  1872,  he  executed  a  deed  conveying  to  said 
Maddox  all  of  said  lands.  At  the  time  of  the  second  sale, 
there  was  still  unpaid  on  the  lands  first  sold  the  sum  of  $1100. 
John  P.  Ralls,  the  only  witness  examined  in  the  cause,  testified 
that  the  note  was  transferred  by  him  to  ITollingsworth  &  Ward 
by  delivery  merely,  and  without  indorsement.  The  other  facts 
disclosed  by  the  evidence,  touching  the  execution  and  transfer 
of  said  note,  are  sufficiently  stated  in  the  opinion. 

At  the  August  term,  1881,  of  said  court,  on  a  submission  of 
the  cause  on  pleadings  and  proof,  a*  decree  was  entered  grant- 
ing the  complainant  relief.  From  that  decree  an  appeal  was 
prosecuted  by  the  defendants  to  this  court;  and  on  that  appeal, 
the  decree  then  rendered  was  reversed  and  the  cause  remanded. 
See  Prickett  <&  Maddox  v.  Sihert,  Admr.,  71  Ala.  194.  After 
the  remandment  of  the  Qause,  the  complainant  was  allowed  to 
amend  the  bill,  against  the  defendants'  objection,  by  striking 
out  the  averment,  that  the  note  was  transferred  by  delivery, 
and  by  inserting  in  lieu  thereof  an  averment,  that  the  note 
was  transferred  by  indorsement.  On  the  application  to  amend, 
it  was  shown  that,  when  the  original  bill  was  filed,  and  Ralls 
was  f^xamined  as  a  witness,  the  note  was  mislaid,  l3ut  that  it 
had  since  been  found,  and  on  it  was  the  indorsement  of  Ralls. 
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To  the  bill,  as  amended,  the  defendants  demurred  ;  but  their 
demurrer  was  overruled.  The  cause  was  then  submitted  for 
final  decree  on  pleadings  and  proof,  and  on  agreement  of 
counsel.  In  the  agreement  was  an  admission,  that  Ralls  trans- 
ferred the  note  to  Hollingsworth  &  Ward  by  indorsement. 
On  this  submission,  the  chancellor  caused  a  decree  to  be  en- 
tered, ascertaining  and  decreeing  the  amount  due  the  com- 
plainant to  be  81167.09,  declaring  a  lien  on  all  the  lands  de- 
scribed in  the  bill  for  the  payment  of  said  amount,  and  oi-der- 
ing  said  lands  sold  in  satisfaction  of  such  lien,  after  a  desig- 
nated time  allowed  the  defendants,  in  which  they  might  pay 
the  amount  decreed  against  them. 

The  errors  here  assigned  are  based  on  the  rulings  of  the 
chancery  court  in  allowing  the  last  amendment  to  the  bill,  in 
overruling  the  demurrer  to  the  bill  as  amended,  and  on  the 
final  decree. 

Denson  &  DiSQUE  and  Watts  <fe  Son,  for  appellants. 

Aiken  &  Martin,  contra. 

BRICKELL,  C.  J.— 1.  There  was  no  error  in  allowing  the 
amendment  of  the  original  bill,  by  striking  out  the  allegation, 
that  the  note  was  by  the  payee  transferred  l)y  delivery,  and  the 
insertion  of  an  allegation,  corresponding  to  the  facts,  that  it 
was  transferred  by  indorsement  in  writing,  involving  the  payee 
and  maker  in  liability  for  its  ultimate  payment.  Whether  the 
original  bill  contained  equity ;  whether  it  presented  a  case  of 
which  the  court  could  take  cognizance,  entitling  the  com- 
plainant to  relief,  is  not  a  material  inquiry.  If  it  did  not,  sup- 
plying or  correcting  its  deficiencies  was  the  proper  office  of  an 
amendment.  As  has  been  often  decided,  the  amendment  of 
bills,  correcting  errors  of  omission  or  commission,  is  matter  of 
right,  co-extensive  with  the  error,  unless  an  entirely  new  case 
is  made,  or  there  is  a  radical  departure  from  the  cause  of  action 
stated  in  the  original  bill,  or  unless  it  is  proposed  to  work  an 
entire  change  of  parties,  plaintiif  or  defendant. — King  v.  Avert/, 
37  Ala.  169 ;  Moore  v.  Alvis,  54  Ala.  856 ;  Pitts  v.  Powledge, 
56  Ala.  147. 

2.  Whether  there  were  two  sales  of  lands,  and  whether  the 
note  was  given  for  the  purchase-money  of  the  lands,  the  sub- 
ject of  the  first  or  of  the  second  sale,  is  not  now  matter  open 
for  contestation,  or  which,  whatever  may  have  been  the  actual 
fact,  can  affect  the  rights  of  the  parties.  The  note  was  given 
with  full  knowledge  by  the  maker,  that  the  pui-pose  of  the 
payee  was  its  transfer  to  Hollingsworth  &  Ward.  It  was  made 
for  the  precise  amount  that  the  payee  was  owing  them,  and  to 
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enable  him  to  transfer  it  in  payment  of  the  debt.  The  maker 
also  knew  that  the  inducement  moving  them  to  accept  the 
transfer  was  the  representation,  that  the  consideration  of  the 
note  was  the  purchase-money  of  the  entire  tract  or  body  of 
lands,  bound  by  the  lien  of  the  vendor  for  its  payment.  In 
assurance  of  the  fact,  and  of  the  truth  of  the  representation, 
on  its  face  the  note  recites,  as  its  consideration,  the  purchase  of 
the  lands,  and  the  conveyance  of  them  by  deed  of  even  date 
with  it.  If  before  accepting  the  ti^ansfer,  IIol  lings  worth  & 
Ward,  informing  the  maker  that  they  were  negotiating  it,  had 
inquired  of  him  as  to  the  consideration  of  the  note,  and  he  had 
made  the  statements  which  are  embodied  upon  its  face,  there 
would  be  no  doubt  that  he  could  not  subsequently  deny  or  con- 
tradict them,  in  a  controversy  with  the  transferees,  or  their 
privies,  claiming  to  enforce  a  lien  on  the  lands  for  its  payment. 
Declarations  or  admissions,  deliberately  made,  are  conclusive 
upon  the  parties  making  them,  in  all  controversies  involving 
their  truth  between  him  and  the  person  whose  conduct  he  may 
knowingly  influence  b}'  them.  It  is  not  of  importance,  whether 
the  declaration  or  admission  is  made  innocently  or  fraudulently  ; 
whether  in  point  of  fact  it  is  true  or  false;  it  is  the  fact,  that 
another  has  been  induced  to  act  on  it,  and  must  suffer  injury 
if  its  truth  is  gainsaid,  that  renders  it  conclusive. — 1  Brick. 
Dig.  796,  §  10.  That  the  note  was  made  the  medium  of  com- 
municating the  assestion  or  representation  of  the  fact  and 
character  of  its  consideration,  can  not  vary  the  application  of 
this  principle.  The  representation  was  made  in  that  form,  not 
only  that  of  it  there  should  be  permanent  evidence,  but  also  for 
the  purpose  of  communicating  it  to  the  transferees,  and  to  induce 
them  to  accept  the  transfer.  It  is  of  the  same  conclusive  force 
that  it  would  have  been  if  communicated  directly  in  answer  to 
an  inquiry  by  them,  made  before  accepting  the  transfer. 

3.  The  general  rule  is  indisputable,  that  if  lands  are  subject 
to  mortgage,  or  to  the  lien  of  the  vendor  for  the  payment  of 
the  purchase-money,  or  to  other  paramount  incumbrance,  and 
are  sold  successively  in  different  parcels  to  different  persons,  a 
court  of  equity,  in  decreeing  a  sale  of  them  for  the  satisfaction 
of  the  mortgage,  or  the  lien  of  the  vendor,  or  in  charging  them 
with  the  incumbrance,  will  pursue  the  inverse  order  of  aliena- 
tion, first,  however,  charging  such  of  the  lands  as  the  vendee 
mav  retain,  if  he  retains  a  part  or  parcel.  —  Cullum  v.  Erwin^ 
4  Ala.  452 ;  P.  &  M.  Bank  v.  Dundas,  10  Ala.  661 ;  Mobile 
Marine  Dock  (&  Mid.  Ins.  Co.  v.  Under,  35  Ala.  713.  This 
is  an  equity  of  the  several  purchasers,  and  must  be  claimed  and 
asserted  by  them.  If  not  claimed  and  asserted,  it  is  not  obliga- 
tory upon  the  court,  unless  the  rights  of  infants,  or  others  not 
sui  juris  are  involved,  to  mould  its  decrees  so  that  the  equity 
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will  be  enforced.  It  may  be,  the  court  should  have  ordered  a 
sale  of  the  lands  devised,  which  are  in  possession  of  the  de- 
visee, in  satisfaction  of  the  decree,  before  resort  was  had  to  the 
lands  which  had  been  sold,  or  with  which  the  deceased  vendee 
had  parted  in  his  life.  But  this  was  not  claimed  by  the  aus.vers, 
nor  was  it  otherwise  asserted  or  draw^n  to  the  attention  and  con- 
sideration of  the  court.  The  answer  of  an  adult  defendant 
must  put  in  issue  all  the  facts  upon  which  he  relies  in  bar  of 
the  relief  claimed,  and  of  evidence  outside  of,  or  extrinsic  to 
the  issues,  the  court  will  not  take  notice,  and  can  not  make  it 
the  basis  of  a  decree. 

4.  The  release  by  Ward  of  the  lien  on  a  part  of  the  lands  is 
not  a  fact  upon  which  any  of  the  parties  relied  in  the  court  of 
chancery,  as  a  pro  tanto  exoneration  of  the  lands  claimed  by 
them  ;  and  its  effect  can  not  now  be  inquired  into,  without  the 
risk  of  injustice  to  him.  The  practice  is  well  settled,  that 
questions,  not  jurisdictional,  which  are  not  made  in  the  primary 
court,  will  not  be  considered  in  an  appellate  court. ^1  Brick. 
Dig.  776,  §  31.     See   UWte  v.  Burnett,  36  Ala.  340. 

5.  The  judgment  at  law  against  the  vendee  on  the  note  is 
conclusive  of  the  rights  of  the  parties— conclusive  that,  at  the 
time  of  its  rendition,  the  amount  for  which  it  was  rendered 
was  justly  due  from  the  defendant  to  the  plaintiff. — Bobe  v. 
Stickney,  36  Ala.  482.  An  unqualified  transfer  or  assignment 
of  the  judgment  would  in  equity  have  operated  as  a  transfer 
of  the  lien  on  the  land,  and  the  assignee  could  have  subjected 
the  land  to  the  payment  of  the  judgment. — -Griffin  v.  Ca?naek, 
36  Ala.  695;  Xelly  v.  Payne,  18  Ala.  371.'  The  note  was 
merged,  its  existence  was  lost  in  the  judgment,  which,  for  most 
purposes,  became  the  only,  as  it  is  the  final  and  conclusive, 
evidence  of  the  debt.  —  Cook  v.  Parham,  63  Ala.  456.  Judg- 
ments, like  other  debts,  if  payment  of  them  is  forborne  or 
delayed,  bear  interest — Ijams  v.  Rice,  17  Ala.  404.  The 
chancellor  did  not  err  in  accepting  the  judgment  as  the  evi- 
dence of  the  debt,  and  in  the  computation  of  interest  upon 
the  principal  sum  for  which  it  was  rendered,  instead  of  go- 
ing behind  it,  re-opening  it,  and  computing  interest  upon  the 
note. 

We  have  examined  the  assignments  of  error,  without  find- 
ing any  cause  of  reversal,  and  the  decree  must  be  affirmed. 
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Kirklaiid  v,  Trott. 

Motion  for  Rents  accruing  after  Judgment  in  Real  Action. 

1.  Motion  for  rents  accruing  after  judgment  in  real  action;  statute  of 
limitations. — A  motion  under  the  statute  by  the  plaintiff  in  a  real  action 
for  rents  accruing  after  judgment,  and  before  delivery  of  possession 
(Code,  §  2958),  is  a  substitute  for  an  action  for  mesne  profits,  is  in  the 
nature  of  a  suit  for  use  and  occupation,  or  for  arrears  of  rent,  and  be- 
longs to  the  class  of  actions  which  are  barred  by  the  statute  of  limita- 
tions of  six  years  (Code,  §  3226). 

2.  Same;  liability  of  tenants  i)i  common  for  use  and  occupation. 
Where  one  tenant  in  common  forcibly  evicts  another,  or  the  one  in  pos- 
session keeps  the  other  out',  or  refuses  to  let  him  enter,  this  constitutes 
an  ouster  which  will  support  ejectment;  and  in  such  action,  the  plaintiff 
may  recover  his  share  of  the  value  of  the  use  and  occupation  wrongfully 
withheld  from  him. 

3.  Same;  tenants  in  common;  res  adjudicata. — On  a  motion  under  the 
statute  by  the  plaintiff  in  ejectment  torrents  accruing  after  judgment,  in 
a  case  where  the  parties  are  tenants  in  common,  the  recovery  in  eject- 
ment is  a  conclusive  adjudication  against  the  defendant,  that  he  had 
ousted  the  plaintiff. 

4.  Same;  effect  of  appeal  from  recovery  in  ejectment,  and  of  supersedeas, 
ichere  parties  are  tena)\ts  in  common. — Where  one  tenant  in  common  ob- 
tained a  judgment  of  recover}'  in  ejectment  against  his  co-tenant,  from 
which  the  latter  appealed  to  this  court,  and  executed  a  bond  for  the  pur- 
pose of  superseding  the  judgment,  on  a  motion  made  by  the  plaintiff  for 
rents  accruing  after  judgment,  on  an  aflirmance  in  this  court,  the  de- 
fendant can  not  be  heard  to  say,  that  the  bond  did  not  operate  as  a  su- 
persedeas, and,  for  this  reason,  the  plaintiff  was  not  prevented  from 
entering  by  the  appeal.  The  bond,  in  such  case,  furnished  a  sufficient 
excuse  to  the  plaintiff  for  not  attempting  to  take  possession  pending  the 
appeal. 

5.  Same;  admissibility  of  evidence. — In  such  case,  the  bond  and  other 
proceedings  on  the  appeal  are  admissible  in  evidence  against  the  defend- 
ant, although  they  are  not  averred  in  the  motion,  or  otherwise  pleaded. 

6.  Same;  lis  pendens  notice  to  defendant's  vendee. — Lis  pendens  oper- 
ating as  notice,  the  transfer  V)y  the  defendant,  pending  tlie  appeal,  of 
his  possession,  and  of  all  his  right  and  title  to  a  third  party,  does  not, 
in  such  case,  affect  the  plaintiff's  right  of  recovery. 

Appeal  fi-oni  Sumter  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

This  was  a  iriotion  under  the  statute  by  David  H.  Trott  for 
rents  of  an  undivided  half  interest  in  a  designated  lot  of  land 
in  the  town  of  Livingston,  which  he  had,  on  16th  October, 
1877,  recovered  in  an  action  of  ejectment  brought  by  him 
against  David  L.  Kirkland  ;  and  was  filed  on  2nd  December, 
,1882.  The  defendant  filed  the  following  pleas:  I.  "The 
general  issue."  2.  The  statute  of  limitations  of  one  year. 
21 
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3.  That  at  the  time  of  plaintiff's  recovery,  plaintiff  and  de- 
fendant were  tenants  in  common,  each  having  an  eqnal  inter- 
est, and  continued  to  be  tenants  in  common  until  15th 
December,  1878,  when  the  defendant  sold  and  conveyed  his 
interest  in  the  premises  to  one  Louisa  Battle,  and  "trans- 
ferred to  said  Battle  his  possession  of  said  premises ; "  and  that 
since  1st  January,  1879,  he  has  not  had  possessson  of  said 
property,  or  claimed  any  right,  title  or  interest  therein,  or  in 
any  manner  asserted  any  authority  or  control  over  the  prem- 
ises, or  received  any  rents  therefrom.  4.  The  facts  pleaded 
in  the  third  plea,  supra^  in  defense  of  so  much  of  the  motion 
as  seeks  a  recovery  of  rents  after  15th  December,  1878. 
5.  That  the  defendant  was,  at  the  time  of  the  rendition  of  the 
judgment  for  the  land,  a  tenant  in  common  with  the  plaintiff", 
owning  an  undivided  half  interest  in  the  land  ;  and  that  he  had 
since  continued  to  hold  and  own  said  undivided  half  interest, 
and  to  be  a  tenant  in  common  with  the  plaintiff.  The  plaintiff 
demurred  to  the  second,  third,  fourth  and  fifth  pleas,  and  his 
demurrer  to  each  plea  was  sustained.  The  motion  was  then 
tried  on  issue  joined  on  the  plea  of  the  general  issue,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

The  plaintiff  proved,  on  the  trial,  the  rendition  of  his  judg- 
ment, and  that  on  14th  January,  1878,  the  defendant  applied 
for,  and  obtained  an  appeal  from  said  judgment  to  this  court, 
he  executing  a  bond  for  the  purpose  of  susperseding  the  judg- 
ment, which  recites  the  application  for  the  appeal,  "  and  also 
for  a  supersedeas  of  the  execution  of  said  judgment,  wliich  has 
been  granted  on  his  entering  into  this  bond  ; "  that  said  judg- 
ment was  affirmed  on  19th  July,  1881,  and  that  on  1st  Octo- 
ber, l^Sl,  the  plaintiff  was  put  in  possession  of  the  land  by  the 
sheriff  of  Sumter  county,  under  a  writ  of  possession.  ''  The 
defendant  objected  to  the  evidence  in  regard  to  the  appeal, 
and  tlie  affirmance  of  the  judgment,  because  there  was  no  cor- 
responding averment  in  the  motion,  and  because  the  evidence 
was  irrelevant.*'  The  court  overruled  the  objection,  and  the 
defendant  excepted.  The  plaintiff  also  proved  the  rental  value 
of  the  lands  from  16th  October,  1877,  until  the  writ  of  pos- 
session was  executed. 

"  The  defendant  objected  to  being  charged  with  more  than 
half  the  rents  he  had  received  during  the  time  sued  for,  and 
offered  to  prove  that,  at  the  time  of  the  recovery  of  said  judg- 
ment in  said  real  action,  and  ever  since,  he  was  the  owner  in 
fee  of  an  undivided  half  interest  in  the  land,  in  common  with 
the  plaintiff,  who  owned  the  other  half  interest  therein  ;  that 
he  was  in  possession  of  said  land  by  virtue  of  such  ownership  ; 
and  that  since  tlie  recovery  of  said  judgment  in  said  real  action, 
phiintiff  never  demanded  possession  of  said  land.  DefendaiU 
Vol-,  i.xxv. 
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also  offered  to  prove  what  amounts  he  had  received,  during  the 
years  sued  for,  for  the  rent  of  said  land.  The  court  refused  to 
admit  the  evidence  thus  offered,  and  decided  that  the  defendant 
was  liable  to  the  plaintiff  for  the  fair  market  rental  value  of  the 
land,  without  regard  to  what  he  had  received,  except  as  a  cir- 
cumstance tending  to  show  what  that  value  was ;  and  the  de- 
fendant then  and  there  excepted  to  the  ruling  of  the  court. 
While  plaintiff  was  being  examined,  he  was  asked  what  was 
the  fair  market  rental  value  of  the  land ;  to  which  defendant 
objected,  on  the  ground  that,  being  a  tenant  in  common  with 
plaintiff,  he  was  not  liable  for  more  rents  than  he  had  received." 
The  rulings  above  noted  are  here  assigned  as  error. 

J.  B.  Head  and  J.  J.  Altman,  for  appellant. 

Thos.  B.  Wetmore,  contra. 

STONE,  J. — We  can  not  agree  with  appellant  that  section 
3231,  sub-division  6,  of  the  Code  of  1876,  fixes  the  limitation 
of  this  action.  It  is  a  substitute  for  an  action  for  mesne  profits, 
is  in  the  nature  of  a  suit  for  use  and  occupation,  or  for  arrears 
of  rent,  is  authorized  by  the  statute,  and,  we  think,  it  falls 
within  section  3226  of  the  Code.  To  hold  that  it  is  a  civil 
action  for  an  "injury  to  the  rights  of  another,"  is  certainly  a 
very  indefinite,  if  not  an  inaccurate  definition.  All  the  analo- 
gies assign  it  a  place  under  section  3226  of  the  Code. 

In  ordinary  cases,  one  tenant  in  common  is  not  liable  to  his 
co-tenant  for  use  and  occupation.  This  results  from  the  fact 
that  such  tenant,  when  ip  possession,  is  only  in  the  exercise  of 
the  rights  the  law  and  his  title  clothe  him  with.  He  is  in  pos- 
session, has  the  right  to  be  in  possession,  and  such  possession  does 
not,  per  se,  dispossess  the  other  co-tenant,  nor  deny  to  him  the 
equal  right  to  enter  and  occupy.  The  mere  possession  of  one 
tenant  in  common  is  not  adverse  to  the  claim  or  right  of  his 
co-tenant,  but  is  presumed  to  be  taken  and  held  under  the 
common  title,  in  recognition  of  the  common  right,  for  the 
benefit  of  all  the  tenants  in  common,  and  not  in  hostility  to 
such  common  right.  Such  peaceable  possession,  being  in  recog- 
nition of  the  equal  rights  of  the  other  tenants,  has  in  it  none  of 
the  elements  of  an  adverse  holding.  In  cases  of  this  kind, 
the  tenant  out  of  possession  can  recover  nothing  for  mere  use 
and  occupation  against  the  tenant  in  possession,  although  the 
latter  may  have  occupied  and  utilized  the  entire  premises. 
This,  because  in  presumption  of  law,  it  was  the  mere  neglect 
or  fault  of  the  tenant  out  of  possession,  that  he  did  not  enter 
and  occupy  with  his  co-tenant.  If,  however,  the  tenant  in 
possession  actually  realize  rents  for  the  premises,  or  a  part  of 
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them,  he  can  be  made  to  account  to  his  co-tenant  for  his  share 
of  such  receipts. — Newbold  v.  Smart,  67  Ala.  326  ;  Terrell  v. 
Cumiingham,  70  Ala.  100. 

When  there  has  been  a  forcible  eviction  of  one  tenant  in 
common  by  another,  or  the  one  in  possession  keeps  the  other 
out,  or  refuses  to  let  him  enter,  then  the  case  is  governed  by 
different  rules.  Then,  and  only  then,  can  the  tenant  out  of 
possession  maintain  an  action  to  be  let  in  ;  for  only  in  such 
case  has  he  been  evicted.  This  constitutes  the  ouster,  indis- 
pensable to  tlie  maintenance  of  ejectment.  And  in  such 
action,  the  plaintiff  may  recover  his  share  of  the  value  of  the 
use  and  occupation,  which  has  been  wrongfully  withheld  from 
him. 

It  is  contended  for  appellant,  that  this  rule  should  not  apply 
to  this  case,  first,  because  it  is  not  shown  that  Trott,  the  plaintiff, 
was  hindered  from  occupying  the  premises  under  his  title. 
This  is  answered  by  the  recovery  of  Trott  v.  Kirkland,  in  the 
statutory  real  action.  If  there  had  been  no  hindrance  to 
Trott's  entry,  that  action  could  not  have  been  maintained.  The 
recovery  and  judgment  in  that  suit  render  this  question  res 
adjudicata,  between  these  parties. 

It  is  contended,  in  the  second  place,  that  after  the  recovery 
in  the  circuit  court,  Trott  could  have  entered,  and  therefore  he 
should  not  recover  in  this  proceeding.  The  answer  to  this  ob- 
jection is,  that  Kirkland  all  the  while  litigated  Trott's  right  to 
enter ;  and  after  verdict  and  judgment  in  the  circuit  court,  he 
appealed  to  this  court,  and  superseded  the  judgment  in  the 
circuit  court.  After  the  affirmance  in  this  court,  Trott  was 
guilty  of  no  undue  delay  in  obtaining  possession. — Kirkland 
V.  Trott,  QQ  Ala.  417.  It  does  not  lie  in  Kirkland's  mouth  to 
say  the  supersedeas  bond  was  insufficient.  It  was  intended  to 
operate  as  a  supersedeas,  expresses  that  it  does  supersede  the 
judgment,  and  Kirkland  can  not  complain  that  Trott  submitted 
to  it,  without  testing  its  sufficiency.  It  furnishes  a  sufficient 
excuse  to  Trott  for  not  attempting  to  take  possession,  which 
we  feel  bound  to  j)resume  would  have  been  resisted.  Xor  was 
there  any  error  in  receiving  evidence  of  the  bond,  and  other 
proceedings  on  the  appeal.  Tiiey  were  but  evidence  showing 
now  Trott  was  kept  out  of  possession,  and  it  was  not  necessary 
to  plead  them. 

The  transfer  by  Kirkland,  made  pending  the  appeal,  of  his 
possession,  and  all  the  right  and  title  he  had,  to  another,  can 
cut  no  figure  in  this  trial.  Lis  pe?idens  was  notice  to  his 
vendee,  and  she  was  as  much  concluded  by  the  judgment  as  he 
was;  and  the  writ  of  possession  was  as  potent  against  her,  as 
against  him. — Peeoey  v.  Cahaniss,  70  Ala.  253.  Her  possession, 
derived  from  him,  was  as  much  a  wrongful  keeping  of  Trott 
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out  of  possession,  as  if  he  had  remained  in  possession  himself, 
or  had  placed  a  tenant  there  to  hold  for  him.     Affected  with 
notice,  as  Mrs.  Battle  was,  she  acquired   no  greater  rights  or 
immunities  than  her  vendor  had. 
Affirmed. 


Jarratt  v.  McCabe. 

Action  against  Mortgagee  for  Statutory  Penalty  for  Failure 
to  enter  of  Record  Satisfaction  of  Mortgage. 

1 .  Penalty  for  failure  to  eater  of  record  satisfaction  of  mortgage ;  statute 
strictltf  construed. — The  statute  providing  a  penalty  against  a  mortgagee 
for  failure  to  enter  of  record  satisfaction  of  the  mortgage  within  three 
months  after  payment  of  the  mortgage  debt,  and  after  request  in  writing 
to  make  such  entry  (Code,  ^  2222-23  ;  Pamph.  Acts,  1880-1,  p.  32),  be- 
ing penal  in  its  nature,  must  be  strictly  construed,  and  can  not  be  ex- 
tended by  implication. 

2.  Same  ;  when  refjuest  insufficient. — Where  there  are  two  mortgagors, 
a  written  request  signed  by  one  of  them,  in  his  own  name,  is  not  a  com- 
pliance with  the  statute  providing  such  penalty,  although  it  was  made 
with  the  knowledge  and  concurrence  of  the  other. 

Appeal  from  Lawrence  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speake. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J.  H.  Bra>'ch,  James  Jackson  and  J.  C.  Kumpe,  for  appel- 
lant. (1)  The  request  required  by  the  statute  is  not  unlike  the 
common  law  notice  to  quit  by  a  landlord,  which  was  sufficient 
if  signed  by  one  only,  though  several  were  interested  in  the 
premises  jointly. — Bou.  Law  Die,  title.  Notice  to  Quit.  The 
notice  by  Scott  was  within  the  spirit  and  letter  of  the  statute. 
(2)  The  mortgagor  wiio  did  sign  and  deliver  the  request,  was 
presumably  acting  for  himself  and  co-obligor,  who  wrote  the 
body  of  the  notice,  and  was  present  when  it  was  delivered.  If 
the  defendant  did  not  question  his  authority  at  the  time  it  was 
delivered,  he  can  not  do  so  now.  See  jBell  v.  Wilkinson,  65 
Ala.  477.  (3)  It  has  been  said  that  this  is  a  penal  statute  and 
should  be  strictly  construed  ;  yet,  the  letter  yielded  to  the  spirit 
of  the  law  in  JSell  v.  Wilkinson,  Sfiipra,  where  notice  hy  attor- 
ney was  held  sufficient ;  and  also  in  Renfro  v.  Adams,  62  Ala. 
302,  where  notice  to  o7ie  of  several  partners  was  held  sufficient. 

W.  P.  Chitavood,  with  whom  were  R.   O.  PicKErr  and  D. 
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W.  Speake,  contra. — (1)  The  statute  under  consideration  is 
highly  penal,  and  must  be  strictly  construed. —  Grooms  v.  Han- 
no7i,  59  Ala.  510.  (2)  In  this  case,  there  being  two  mortgagors,, 
a  suit  for  the  statutory  penalty  could  only  have  been  maintain- 
ed in  the  name  of  both. — Harris  v.  Swanson,  62  Ala.  299.  It 
seems  to  follow,  therefore,  that  the  written  request  required  by 
the  statute  should  have  been  in  the  name  of  both  mortgagors. 
(3)  It  is  true  that  it  has  been  decided  that  notice  or  request  to 
one  member  of  a  partnership  is  good  against  the  firm  ;  but  this 
results  from  the  unity  of  the  partnership.  "  Each  member 
represents,  not  himself,  but  the  partnership  in  its  entirety  or  per- 
sonality."— Renfro  (&  Andrews  v.  Adams.,  62  Ala.  302  ;  iV. 
Y.  <&  Ala.  Con.  Co.  v.  Selrna  Savings  Bank.,  51  Ala.  305. 

SOMERVILLE,  J. — The  action  is  for  a  penalty  of  two  hun- 
dred dollars,  based  upon  the  alleged  failure  of  the  defendant, 
as  mortgagee,  to  enter  satisfaction  of  a  mortgage  upon  the 
margin  of  the  record,  within  three  months  after  payment  of 
the  mortgage  debt,  and  after  request  to  make  such  entry  in  ac- 
cordance with  the  provisions  of  the  act  of  Marcli  1st,  1881, 
amendatory  of  sections  2222  and  2223  of  the  Code  of  1876. 
Acts  1880-81,  p.  32  ;  Acts  1878-79,  p.  70.  The  statute  re- 
quires that  such  request  should  be  made  by  the  mortgagor,  and 
that  it  must  be  made  in  writing.  There  were  two  mortgagors 
in  the  present  case,  Jarratt  and  Scott,  only  one  of  whom 
made  the  requisite  statutory  request,  but  both  of  whom  unite 
as  co-plaintiffs  in  the  action.  The  (juestion  raised  for  decision 
is,  whether  a  written  request  signed  by  one  of  the  mortgagors, 
in  his  own  name,  but  with  the  knowledge  and  concurrence  of 
the  other,  is  a  sufficient  compliance  with  the  statute. 

The  statute  giving  the  penalty  is  obviously  penal  in  its  na- 
ture, and  must  be  strictly  construed.  It  can  not  be  extended 
by  implication.  The  request  to  enter  satisfaction  must,  for 
this  reason,  be  made  by  all  the  interested  parties — by  both  of 
the  mortgagors,  and  not  by  one  of  them  alone  in  his  own  name. 
This  is  the  letter  of  the  statute,  and  comports  also  with  its 
policy  and  its  spirit.  The  right  to  sue  for  the  penalty  is  a  joint 
one,  given  to  both  of  the  mortgagors,  who  are  required  to  join 
in  an  action  for  its  recovery.  It  could  not  be  brought  in  the 
name  of  either  alone.  Nor  would  one  be  entitled  to  judgment 
for  his  moiety,  if  his  co-plaintiff  should  fail. — Harris  v.  Swan- 
son  tfc  Bro..,  62  Ala.  299.  No  one  could  be  regarded  as  a 
"  party  aggrieved"  within  the  meaning  of  the  statute,  unless  he 
had  himself  made  the  request,  and  there  had  been  an  unlawful 
neglect  of  the  mortgagee  to  comply  with  it.  It  is  clear  that  a 
verbal  request,  or  one  made  before  payment  or  satisfaction  of 
the  mortgage,  would  avail  nothing.     It  must  be  in  writing,  and 
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in  the  name  of  all  the  parties  who  are  interested  in  the  recov- 
ery of  the  penalty. 

This  is  in  harmony  with  the  rule  as  to  notices  to  quit  from 
landlords  to  tenants.  The  sounder  view  in  such  cases  is,  that 
if  the  demise  be  by  three,  notice  by  two  will  be  insufficient  to 
lay  the  foundation  for  summary  proceedings  to  eject  the  ten- 
ant from  the  premises.  All  are  required  to  join  in  such  a  no- 
tice in  order  that  it  may  be  binding  upon  the  party  notified,  as 
to  the  entire  interest  represented  by  the  opposite  parties. 
Wade  on  Notice,  §  616-618  ;  1  AVash.  EealEst.  (4th  Ed.)  606, 
*  386.  The  reasons  are  far  more  forcible  why  the  same  rule 
should  prevail  in  cases  belonging  to  the  class  like  that  now 
under  consideration.  The  case  of  Bell  v.  Wilkinson,  65  Ala. 
477,  in  no  wise  conflicts  with  the  foregoing  view.  It  was  there 
held  that  a  request  made  by  -an  authorized  agent,  or  attorney, 
in  the  name  of  the  mortgagor,  was  sufficient.  So  the  princple 
declared  in  Renfro  v.  Adams,  62  Ala.  302,  holding  sufficient 
a  request  to  one  of  several  members  of  an  existing  partnership, 
rests  upon  the  rule  that  each  partner  is  an  agent  for  the  others 
as  to  all  matters  within  the  scope  of  the  partnership  business, 
and  notice  to  one  is  notice  to  all. 

The  evidence  in  the  present  case  does  not  show  a  written 
notice  or  request  in  the  name  of  both  of  the  plaintiffs,  but  only 
in  the  name  of  one  them.  This  was  insufficient  to  authorize  a 
recovery,  and  the  court  correctly  so  charged  the  jury. 

Judgment  affirmed. 


McDaniel  v,  Callan. 

Bill  in  Equity  to  restrain  Lessee  in  Possession  from  Commis- 
sion of  Waste,  and  a  Violation  of  Covenants  of  Lease. 

1.  Injunction  against  waste  by  tenant  in  possession  ;  what  necessary  to 
relief. — While  a  court  of  equity  has,  and  will  fully  exercise  its  preventive 
jurisdiction,  by  injunction,  to  protect  the  reversion  against  waste  by  the 
tenant  in  possession,  it  will  not  interfere,  unless  it  is  shown  that  a  posi- 
tive injury  to  the  premises,  repugnant  to  the  terms  of  the  lease,  or  a  pos- 
itive misuse  of  the  premises,  or  their  conversion  to  uses  unauthorized,  is 
contemplated  and  reasonably  apprehended. 

2.  Same. — Hence,  where,  by  the  terms  of  the  lease,  the  tenant  is  not 
only  expressly  authorized,  but  is  required,  as  one  of  the  considerations 
moving  the  landlord  in  its  execution,  to  reduce  to  cultivation  during  the 
term  uncleared  portions  of  the  demised  premises,  a  court  of  equity  will 
not  intervene  by  injunction  to  restrain  him  from  cutting  down  timber  on 
the  lands,  for  the  purpose  authorized  by  the  lease. 

3.  When  covenant  iri  a  lease  runs  with  the  land. — A  reservation  in  a 
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lease  of  lands  which  are  largely,  if  not  wholly  uncleared  and  unimproved, 
to  the  lessee,  of  the  right  to  the  use  and  occupation,  for  a  designated  pe- 
riod, of  such  parts  of  the  premises  as  he  may  reduce  to  cultivation,  or 
clear  daring  the  term,  like  a  covenant  for  quiet  enjoyment,  or  a  covenant 
to  cultivate  the  land  in  a  particular  manner,  or  a  covenant  for  the  re- 
newal of  the  lease,  runs  with  the  land,  and  is  binding  upon  the  assignee 
of  the  reversion. 

,4.  Lease ;  special  provision  for  its  termination  construed. — Under  a 
stipulation  in  such  lease  that,  in  the  event  of  a  sale  of  the  demised  prem- 
ises by  .the  lessor  during  the  term,  the  lessee  should  surrender  the  pos- 
session on  "  being  paid  a  reasonable  valuation  for  the  unexpired  term," 
a  mere  sale  and  conveyance  of  the  premises  by  the  lessor  do  not  operate 
a  (letermination  of  the  lease  ;  but  the  stipulation  merely  reserves  to  the 
purchaser,  or  the  assignee  of  the  reversion,  the  privilege  or  option  of  de- 
termining the  lease,  upon  a  performance  of  the  condition  expressed — the 
payment  or  tender  to  the  lessee  of  the  reasonable  value  of  the  unexpired 
term ;  and,  until  such  payment  or  tender  is  made,  the  lessee  has  the 
right  to  the  unmolested  use  and  enjoyment  of  the  premises,  and  the  right 
to  continue  the  clearing,  or  reduction  to  cultivation,  of  the  lands,  ac;- 
cording  to  the  terms  of  the  lease. 

5.  Cross-hill;  when  properly  dismissed. — A  cross-bill  not  seeking  a 
discovery,  and  making  no  defense  which  is  not  equally  available  by  an- 
swer, should  be  dismissed  ;  hence,  it  was  held  that  the  decree  dismissing 
the  cross-bill  filed  in  this  cause  was  free  from  error. 

Appeal  from  Cherokee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaham. 

The  bill  in  this  cause  was  filed  on  5th  December,  1878,  by 
A.  J.  Callan  and  P.  A.  Callan  against  Fleming  McDaniel,  to 
restrain  the  defendant,  who  was  in  the  possession  of  certain 
lands,  as  the  lessee  of  one  Milly  Smith,  from  the  commission 
of  waste,  and  from  a  violation  of  the  covenants  of  the  lease, 
which  was  executed  on  9th  April,  1878,  and  is  made  an  exhibit 
to  the  bill.  The  complainants  claim  by  purchase  from  the  les- 
sor, made  on  14th  November,  1878,  she  executing  to  them  a 
bond  for  title.  By  amendment  the  said  Smith  was  made  a 
party  defendant  to  the  bill.  Both  defendants  answered,  and 
McDaniel  prayed  that  his  answer  might  be  taken  and  consid- 
ered as  a  cross-bill,  and  that,  upon  final  hearing,  he  be  decreed 
compensation  for  the  value  of  the  unexpired  term  of  the  lease. 
The  material  provisions  of  the  lease  and  the  other  facts  dis- 
closed by  the  record,  necessary  to  an  understanding  of  the 
points  decided,  are  sufticiently  stated  in  the  opinion.  The  lease 
will  also  be  found  copied  at  length  in  the  report  of  the  case  of 
Callan  v.  McDaniel.,  72  Ala.  96. 

On  the  hearing,  had  on  pleadings  and  proof,  a  decree  was  en- 
tered granting  relief  to  the  complainants  in  the  original  bill, 
and  dismissing  the  cross-bill ;  and  that  decree  is  here  made  the 
basis  of  the  assignments  of  error. 

McSpaddex,  Cardon  tfe  Benne'it,  for  appellant. 

W ALL) EX  &  Son,  contra. 
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BRICKELL,  C.  J.— The  bill  is  filed  by  assignees  of  the  re- 
version to  restrain  the  lessee  in  possession  from  the  commission 
of  waste,  and  from  a  violation  of  the  covenants  of  the  lease. 
The  preventive  jurisdiction  of  a  court  of  equity,  through  the  aid 
of  an  injunction,  is  freely  exercised  to  protect  the  reversion 
against  waste  by  the  tenant  in  possession,  whether  the  waste 
may  consist  in  an  actual  abuse  of,  or  injury  to  the  premises,  or 
in  their  misuse,  or  in  their  conversion  to  uses  prohibited  by,  or 
repugnant  to  the  terms  of  the  lease. — 1  High  on  Injunctions, 
§  434;  Parhnan  v,  Aica7'di,  34  Ala.  393.  The  court  will  also 
intervene  for  the  protection  of  the  lessor,  or  of  the  lessee,  in  a 
proper  case,  against  a  violation  of  the  express  or  implied  cove- 
nants of  the  lease,  thus  in  effect  enforcing  specific  performance 
of  the  contract. — 2  High  on  Injunctions,  §§  1141  et  serj.  But 
in  neither  case  will  the  court  interfere  upon  slight  or  uncertain 
grounds.  Waste,  a  positive  injury  to  the  premises,  repugnant 
to  the  terms  of  the  lease,  or  a  positive  misuse  of  the  premises, 
or  their  conversion  to  uses  unauthorized,  must  be  shown  to  be 
contemplated  and  reasonably  appi'ehended,  or  the  court  will 
abstain  from  interference  by  injunction.  And  a  breach  of  the 
covenants  of  the  lease,  intended  and  about  being  committed,  must 
be  made  to  appear,  if  preventive  aid  is  sought,  compelling  a 
specific  performance  of  the  contract.  In  neither  case  will  the 
court  interfere  for  the  redress  of  past  injuries,  or  of  past 
breaches  of  contract.  Compensation  in  damages,  through  the 
medium  of  an  action  at  law,  is  the  appropriate  remedy  for 
waste  committed,  or  for  covenants  broken,  or  contracts  violated. 
In  such  cases,  an  injunction  can  not  afford  relief ;  it  prevents 
wrongs  or  injuries  which  are  threatened,  for  which,  if  done,  the 
remedy  at  law  is  inadequate. 

The  lease  was  of  premises  largely,  if  not  wholly,  unim- 
proved, and  its  continuance  was  for  the  terra  of  three  years. 
The  consideration  moving  the  lessor  in  its  execution,  and  the 
benefit  resulting  to  her  was  not  the  payment  of  pecuniary  rent, 
or  of  rent  in  any  form.  The  construction  by  the  lessee  of  the 
improvements  designated,  and  the  reduction  to  cultivation 
during  the  term  of  uncleared  parts  of  the  premises,  is  the 
consideration  he  was  to  yield.  The  first  year  of  the  term  he 
was,  if  practicable,  to  clear  twenty  acres,  and  it  was  stipulated 
he  should  have  the  use  thereof  for  three  years,  or  for  the 
making  of  three  crops ;  and  there  was  a  like  stipulation  as  to 
such  parts  of  the  premises  as  he  should  clear  during  the  suc- 
ceeding years  of  the  term.  The  lease  thus,  in  effect,  provides 
for  its  own  continuance  as  to  parts  of  the  premises  for  a  longer 
term  than  that  which  is  specified ;  and  the  provision  was  in- 
serted manifestl}'  for  the  purpose  of  inducing  and  encouraging 
the  lessee  to  the  clearing  and  fitting  for  cultivation  of  as  large 
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portions  of  the  premises  as  was  practicable.  It  was  inserted 
for  the  mutual  benefit  of  lessor  and  lessee.  But  in  the  event 
of  a  sale  of  the  premises  by  the  lessor  during  the  continuance 
of  the  lease,  the  lessee  stipulated  to  surrender  possession,  "  by 
being  paid  a  reasonable  valuation  for  the  unexpired  term  of 
said  lease,''  with  an  exception  that  he  should  not  be  required 
to  surrender  possession  in  the  spring  of  the  year,  after  having 
made  arrangements  for  a  crop. 

In  a  case  between  these  parties  at  a  former  term,  we  held 
the  reservation  to  the  lessee  of  the  right  to  the  use  and  occu- 
pation, for  three  years,  of  such  parts  of  the  premises  as  he  re- 
duced to  cultivation,  or,  in  the  words  of  the  lease,  cleared,  like 
a  covenant  for  quiet  enjoyment,  or  a  covenant  to  cultivate  the 
land  in  a  particular  manner,  or  a  covenant  for  the  renewal  of 
the  lease,  runs  with  the  land,  and  is  binding  upon  the  assignee 
of  the  reversion. —  Callan  v.  McDaniel,  72  Ala.  96.  It  is 
quite  a  mistake  to  suppose,  as  seems  to  be  the  theory  of  the 
appellees,  that  a  mere  sale  and  conveyance  of  the  lands  by  the 
lessor  operated  a  determination  of  the  lease.  The  purchaser 
or  assignee  of  the  reversion  had  the  privilege  or  option  of  de- 
termining it,  but  it  was  a  bare  privilege  or  option  that  he  could 
exercise  or  not  at  his  discretion.  And  he  could  exercise  it  only 
upon  the  performance  of  the  condition  expressed — the  pay- 
ment to  the  lessee  of  the  reasonable  value  of  the  unexpired 
term.  Without  such  payment,  or  the  tender  of  it,  the  lease, 
with  all  its  covenants  and  stipulations,  remained  in  full  force. 
The  lessee,  after  such  sale  and  conveyance,  until  such  payment 
or  tender,  had  the  right  to  the  unmolested  use  and  enjoyment 
of  the  premises,  and  the  right  to  continue  the  clearing  or  re- 
duction to  cultivation  of  the  lands,  according  to  the  terms  of 
the  lease ;  and  he  was  bound  to  the  same  duties  and  obligations 
which  rested  upon  him  before  the  sale  and  conveyance  was 
made. 

We  shall  not  notice  specially  the  averments  of  the  bill ;  it 
is  not  clear  to  us  that  they  impute  waste  to  the  lessee.  But  if 
such  is  their  effect,  the  evidence  is  clear  that  it  had  not  been 
committed,  nor  was  it  threatened.  Waste  is  the  abuse  or  mis- 
use, or  the  spoil  or  destruction  of  premises  by  one  having  pos- 
session and  the  right  of  legitimate  use,  and  yet  has  only  a  quali- 
fied or  limited  title  or  interest.  The  use  of  premises  for  the 
purposes  specified  in  the  lease,  or  the  destruction  of  things  at- 
tached to  the  realty  in  accordance  with  its  terms,  can  not  be 
imputed  as  waste.  The  element  of  wrong  is  wanting.  All 
that  appears  from  the  evidence  is,  that  the  lessee,  after  the  sale 
and  conveyance,  and  after  he  had  notice  of  it,  continued  the 
clearing  of  the  lands,  not  destroying  any  other  timber,  or  tim- 
ber in  any  other  manner,  than  was  necessary  for  that  purpose. 
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There  was  no  offer  or  tender  to  him  of  payment  of  the  value 
of  the  unexpired  lease,  until  after  the  tiling  of  this  bill,  and 
the  sum  then  tendered  is  not  shown  to  be  the  equivalent  of  its 
value ;  on  the  contrary,  the  weight  of  the  evidence  is,  that  it 
was  not  a  fair  equivalent.  A  court  of  equity  will  not  interfere 
against  a  lessee  in  possession,  using  and  enjoying  the  premises 
in  accordance  with  the  terms  of  the  lease,  working  no  spoil  or 
destruction  to  the  reversion,  or,  if  it  be  spoil  or  destruction, 
only  that  which  was  contemplated  and  is  authorized. 

A  cross-bill  is,  in  its  very  nature,  a  mode  of  defense;  its 
purpose  is  either  to  obtain  a  discovery  in  aid  of  the  defense  to 
the  original  bill,  or  to  obtain  full  relief  touching  the  matters 
of  the  original  bill,  or  to  set  up  some  matter  which  has  arisen 
after  the  cause  was  at  issue.  A  cross-bill  not  seeking  a  dis- 
covery, and  making  no  defense  which  was  not  equally  available 
by  answer,  should  be  dismissed. — Story  Eq.  PI.  §§  387,  3^3; 
Braman  v.  Wilkinson,  3  Barb.  Ch.  151.  The  relief  claimed 
by  the  cross-bill  is  compensation  for  the  value  of  the  unexpired 
term  of  the  lease.  The  original  bill,  as  amended,  contains  an 
express  offer  to  pay  the  value  of  the  unexpired  term ;  and  the 
offer  clothed  the  court  with  jurisdiction  to  render  a  decree  com- 
pelling the  complainants  to  its  payment,  if  there  could  have 
been  a  decree  rendered  in  their  favor. — Br.  Bank  Mobile  v. 
Strother,  15  Ala.  51 ;  Mooney  v.  Walter,  69  Ala.  75.  Acting 
upon  its  own  extensive  and  beneficial  maxim,  that  he  who  seeks 
equity  must  do  equity,  the  court  would  not,  under  the  circum- 
stances of  the  case,  have  intervened  for  the  relief  of  the  com- 
plainants, without  imposing,  as  a  condition,  that  they  should 
observe  the  terms  of  the  lease,  and,  if  they  would  determine 
it,  should  pay  the  value  of  the  unexpired  term.  The  court  re- 
fuses its  aid  to  a  party  coming  in  for  relief  upon  a  legal  right, 
because  of  the  inadequacy  of  legal  remedies,  unless  he  complies 
with  such  conditions  as,  in  the  nature  of  the  case,  are  just  and 
equitable. — 1  Story's  Eq.  §  64«. 

The  decree  of  the  chancellor  upon  the  original  bill  must  be 
reversed ;  and  a  decree  will  be  here  rendered  dissolving  the  in- 
junction and  dismissing  the  bill  at  the  costs  of  the  complain- 
ants therein,  to  be  taxed  by  the  register.  The  decree  dismissing 
the  cross-bill  must  be  affirmed ;  and  the  costs  thereof  must 
be  paid  by  the  complainant  therein,  to  be  taxed  b}'  the  register. 
The  costs  of  the  appeal  in  this  court  and  in  the  court  of  chan- 
cery must  be  paid  by  the  appellees,  A.  J.  Callan  and  P.  A. 
Callan. 
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Kahn,  W^olf  &  Sons  v.  Locke. 

Motion  to  retax  Costs. 

1.  Fees  or  commissions  for  services  rendered  by  ministerial  officers  ; 
rule  regulating. — For  services  rendered  by  ministerial  officers,  when  the 
law  fixes  and  defines  the  fees  or  commissions,  the  officer  shall  receive  no 
Other  or  greater  compensation  than  the  law  declares,  although  particular 
circumstances  may  render  such  compensation  inadequate  in  the  particu- 
lar case. 

2.  Sheri^s  fees  for  collecting  money  under  process  ;  what  service  covered 
by. — The  commissions  allowed  a  sheriff  by  statute  for  collecting  money 
on  2i  fieri  facias  include  compensation  for  all  the  acts  of  levy  and  sale  re- 
quired to  effect  the  collection,  and  are  the  same  whether  he  receives  the 
money  from  the  defendant  on  demand,  or  whether  he  is  put  to  the  trouble 
of  levying  and  selling,  in  order  to  "  make  the  money;"  and  the  rule  of 
commissions  in  attachment  suits  is  the  same,  with  the  exception  that  a 
small  fee  is  allowed  for  making  the  levy  ;  hence,  no  extra  compensation 
can  be  allowed  for  clerk-hire,  or  making  the  return. 

3.  Allowance  for  removal  of,  and  guard  over  goods  levied  on  ;  tvhen 
proper. — When  a  stock  of  merchandise  is  levied  on  under  an  attachment 
or  execution,  and  it  becomes  necessary  to  remove  it,  and  to  employ  a 
guard  or  watchman,  for  its  preservation,  these  services  justify  a  special, 
reasonable  allowance  to  the  sherilf,  to  be  paid  out  of  the  proceeds  of 
sale. 

Appeal  from  Hale  Circuit  Court. 

Tried  before  Hon.  John  Moor?:. 

On  the  4th  April,  1881,  Bamberger,  Bloom  &  Co.,  Wood- 
ruff &  North  and  Kahn,  Wolf  &  Sons  sued  out  attachments 
against  A.  S.  Jeffries,  which  were  levied  by  James  W.  Locke, 
the  sheriff  of  Hale  county,  on  a  stock  of  goods  belonging  to 
Jeffries.  These  goods,  excepting  a  part  claimed  by  the  de- 
fendant in  attachment  as  exempt,  were,  under  an  order  of 
court,  sold  by  the  sheriff,  and  the  proceeds  of  sale  paid  over  to 
the  plaintiffs  in  the  attachments,  thereby  satisfying  in  full 
judgments  rendered  in  favor  of  Bamberger,  Bloom  &  Co.  and 
Woodruff  &  North,  but  leaving  a  considerable  balance  unpaid  on 
the  judgment  in  favor  of  Kahn,  Wolf  &  Sons.  The  proceeds 
of  sale  amounted  to  !ts3753.79,  from  which  the  sheriff  retained 
the  sum  of  $565.11,  as  costs  in  the  several  suits.  This  was  a 
motion  to  retax  the  costs,  and  it  was  made  in  the  name  of  all 
the  attaching  creditors. 

It  appeared  from  the  evidence  introduced  on  the  trial  of  the 
motion,  that  the  sheriff  paid  and  taxed  as  costs  (1)  $40.50  for 
the  services  of  four  clerks  in  making  an  inventory  of  the  goods 
levied  on,  to  be  attached  to  his  return  ;  (2)  $90  to  one  Jones, 
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who  was  his  regular  deputy,  for  sleeping  in  and  guarding  the 
house  in  which  the  goods  were  stored,  for  forty-live  nights  ; 
(3)  850  to  said  Jones,  for  services  as  "  clerk  in  conducting  the 
sale;"  and  (4) several  other  items,  embracing  amounts  paid  for 
"  extra  clerk-hire,"  reinoving  iron  safe,  printing  notice  of  sale, 
"  clerk's  hire  in  report  of  sale,"  and  for  an  account  book  and 
lamp  chimneys.  There  were  also  included  in  the  bill  of  costs 
amounts  paid  for  store  rent,  hauling  goods,  fee  to  auctioneer, 
fees  of  circuit  clerk,  and  amounts  reserved  by  him  as  his  fees 
for  levying  and  returning  the  attachments,  and  as  his  commis- 
sions on  proceeds  of  sale. 

Evidence  was  also  introduced  showing  that  the  goods  were 
kept  in  a  brick  house  located  in  the  principal  business  block  in 
the  town  of  Greensboro  ;  and  tending  to  show  that  it  was 
necessary  for  the  safety  of  the  goods,  that  a  guard  should  sleep 
in  the  building  where  the  goods  were  stored ;  that  Jones 
rendered  the  services  as  guard  under  contract  with  the  sheriff 
for  special  compensation,  and  that  his  services  were  worth 
what  he  received  for  them  ;  that  the  clerks  who  were  employed 
by  the  sheriff  were  necessary  for  making  out  the  inventory, 
and  for  selling  the  goods,  and  that  their  services  were  reason- 
ably worth  what  the  sheriff  paid  them.  The  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence. 

The  judgment  of  the  court  on  the  motion  was,  "  that  the 
item  of  S50  for  clerk  hire  allowed  to  Jones  be  disallowed  ; 
that  the  item  of  §90  to  said  Jones  as  guard  be  reduced  to  the 
sum  of  S70 ;  that  the  item  of  $10  for  making  report  of  sale 
be  disallowed  ;  and  that  all  others  are  allowed  by  the  court."*^ 
This  judgment  is  here  assigned  as  error. 

Thos.  E,.  Roulhac,  for  appellant. 

J  AS.  E.  Webb,  contra. 

STONE,  J. — The  true  construction  of  our  statutes,  as  ruled 
by  this  court,  is,  that  for  services  rendered  by  ministerial  offi- 
cers, when  the  law  fixes  and  defines  the  fees  or  commissions, 
the  officer  shall  receive  no  other  or  greater  compensation  for 
the  services  thus  enumerated,  than  the  law  declares.  The  leg- 
islature, in  its  wisdom,  has  fixed  the  rate  on  an  average  scale ; 
and  while  for  some  services  he  is  required  to  render,  his  com- 
pensation may  be  inadequate,  by  reason  of  the  particular  cir- 
cumstances attendant  on  that  service,  in  others  it  will  be  found 
ample,  if  not  bountiful,  by  reason  of  the  light  labor  it  imposes. 
The  officer  accepts  the  office  with  its  benelits  and  burdens. 
Code  of  1876,  §§  5017,  5032  ;  Chenault  v.  Walker,  15  Ala.  605  ; 
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Zee  V.  Smyley,  16  Ala.  773;  Dent  v.  The  State,  42  Ala.  514; 
Tillman  v.  Wood,  58  Ala.  578. 

The  statute  has  declared  what  commissions  the  sheriff  shall 
demand  and  receive  for  collecting  money  on  ?i,  fieri  facias.  This 
includes  all  the  acts  of  levy  and  sale,  if  need  be,  required  to 
effect  the  collection.  His  fees  are  the  same,  whether  he  re- 
ceives the  money  from  the  defendant  on  demand,  or  whether 
he  is  put  to  the  trouble  of  levying  and  selling,  in  order  "  to 
make  the  money;"  and  this  rule  prevails,  whether  the  claim 
is  large  or  small.  And  the  rule  of  commissions  in  attachment 
suits  is  the  same,  with  the  exception  that  a  small  extra  fee  is 
allowed  for  making  the  levy.  We  can  not  think  that  clerk- 
hire,  in  the  matter  of  perfecting  the  levy,  or  making  the  re- 
turn, was  ever  contemplated  as  a  special  charge  or  allowance. 
It  is  the  sheriff's  duty  to  perfect  the  levy  and  to  make  the 
proper  return ;  and  these  are  embraced  in  the  command  to 
"cause  to  be  made,"  for  which  he  receives  certain  commissions. 
If  he  may  farm  out  all  the  lal)or  attending  the  Icv^y,  sale  and 
return,  and  charge  that  on  the  fund,  what  labor  does  he  per- 
form, for  which  he  receives  the  commissions  the  statute  allows? 

It  is  made  the  duty  of  the  sheriff  to  safely  keep  goods  levied 
on,  and  a  strict  measure  of  accountability  rests  on  him,  if  he 
fails  therein.  He  must  employ  such  diligence  as  an  ordinarily 
prudent  man  employs  about  his  own,  taking  into  the  account 
the  nature  of  the  chattel  to  be  preserved. — Freeman  on  Ex.  § 
270,  A  stock  of  merchandise  requires  more  labor  and  care  in 
its  levy,  preservation  and  sale,  than  ordinary  chattels.  When 
seized,  its  removal  to  some  other  custody  is  frequently 
necessary,  and  it  needs  relatively  more  capacious  storage  for  its 
safe  preservation.  We  think,  too,  that  so  movable  and  tempting 
a  commodity  as  ordinary  merchandise,  will  frequently,  if  not 
generally,  justify  the  presence  of  a  guard,  or  watchman  at 
night,  to  guard  it  against  theft  and  incendiarism.  These  two 
services,  both,  in  their  nature,  somewhat  peculiar  to  the  char- 
acter of  the  property,  we  think  should  justify  a  special,  rea- 
sonable allowance  to  the  sheriff,  to  be  charged  upon  the  product 
of  the  sale,—  Walker  v.  Ham,  2  N.  H.  238  ;  Crocker  on  Sh'ffs, 
^  1144. 

The  judgment  of  the  circuit  court  is  reversed,  and  proceeding 
to  render  the  judgment  the  circuit  court  should  have  rendered,  it 
is  adjudged  that,  in  addition  to  the  items  of  cost  and  expense, 
to  which  moveant  withdrew  his  objections,  aggregating 
>>309.01,  the  sheriff"  be  allowed  the  following  items  of  charge: 


1883.]  OF  ALABAMA.  335 

[Rice  V.  Drennen,  Adm'r.l 

For  guard  of  merchandise $60  00 

"    removing  iron  safe 1  50 

"    printing  notice  of  sale 6  00 


$67  50 
All  other  claims  are  disallowed. 

The  judgment  of  the  circuit  court  is  reversed  and  here  ren- 
dered, at  the  cost  of  the  appellee. 


Rice  V.  Drennen,  Adm'r. 

Application  in  Probate  Court  for  Decree  of  Sale  of  Dece- 
dent's Lands  for  Division. 

1.  Application  for  sale  of  decedent's  lands;  luhen  plea  to  good. — A  plea 
interposed  by  one  of  the  heirs  to  an  application  in  the  probate  court  by 
the  administrator  of  a  decedent's  estate  for  an  order  to  sell  lands  for  di- 
vision, denying  all  the  allegations  of  the  application,  is  good  on  demur- 
rer ;  and  a  ruling  of  the  court  adjudging  the  plea  bad  is  erroneous. 

2.  Same;  what  can  not  be  regarded  as  error  without  injury. — Such  rul- 
ing can  not  be  regarded  as  error  without  injury,  on  the  ground  that  the 
cause  was  afterwards  tried  upon  its  general  merits,  when  it  does  not 
appear  that  the  contestant  offered  any  evidence ;  as  this  court  can  not 
know  that  he  was  not  deterred  therefrom  by  the  erroneous  ruling  of  the 
primary  court. 

3.  Same;  what  no  ansiver  to. — It  is  no  answer  to  such  an  application, 
that  the  heirs  have  agreed  to  dispense  with  an  administration  upon  the 
estate,  and  have  undertaken  to  deal  with  the  lands  as  their  own,  even 
to  tlie  extent  of  creating  a  trust  therein.  If  the  case  is  one  of  impertinent 
or  oppressive  interfence  with  the  equitable  rights  of  the  heirs,  they  must 
seek  relief  in  equity. 

4.  Same;  motion  to  revoke  letters  not  pertinent  to. — To  such  an  applica- 
tion, a  motion  by  the  heirs  to  revoke  the  letters  of  administration,  is  not 
pertinent;  and,  on  the  hearing  of  the  application,  such  a  motion  cannot 
be  entertained. 

Appeal  from  Blount  Probate  Court, 

Tried  before  Hon.  J.  W.  Moore. 

This  was  an  application  by  Charles  Drennen,  as  the  admintra- 
tor  of  the  estate  of  James  Rice,  deceased,  for  the  sale  of  desig- 
nated lands,  of  which  his  intestate  died  seized  and  possessed, 
for  division,  and  on  the  ground  that  the  same  could  not  be 
equitably  divided  among  the  heirs  without  a  sale.  George  R. 
Bice,  one  of  the  heirs,  appeared  on  the  day  set  for  the  hearing 
of  the  application,  and  contested  it,  tiling  three  pleas  thereto, 
which  are  as  follows  :  (1)  A  denial  of  "  the  matters  and  things 
stated  and  set  up"  in  the  application  ;  (2)  "  that  the  lands  de- 
scribed in  said  petition  are  not  lands  belonging  to  said  estate, 
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and  are  not  subject  to  administration  and  sale  in  this  proceed- 
ing ;"  and  (3)  "  that  under  and  by  virtue  of  a  conveyance,  or 
agreement  in  writing,  made  and  entered  into  by  and  between 
the  widow  of  said  James  Rice,  deceased,  and  his  heirs  at  law, 
on  6th  day  of  September,  1875,  it  was  agreed  that  the  estate  of 
the  said  James  Rice,  deceased,  should  be  wound  up  without 
letters  of  administration,  and  that  it  was  by  said  [parties] 
thereby  agreed  that  said  George  Rice  and  E.  J.  Rice  should 
proceed  to  sell  the  personal  property  and  real  estate  of  said 
estate,  and  settle  all  just  demands  against  the  estate  of  said 
decedent,  and  hold  all  the  remainder  of  the  proceeds  subject  to 
the  support  of  the  widow  of  said  decedent ;  and  thereby  said 
widow  relinquished  her  right  of  dower  to  the  heirs,  under  and 
by  virtue  of  said  conveyance  and  agreement  in  writing  ;  and, 
in  consideration  thereof,  said  George  Rice  and  E.  J.  Rice  en- 
tered upon,  and  begun  the  discharge  of  the  trust  thereby  im- 
posed and  conferred,  having  given  bond  therefor,  and  so  were, 
at  the  commencement  of  this  administration,  and  are  now  dis- 
charging the  same;  that  at  the  commencement  of  this  admin- 
istration, said  lands  were  in  the  possession  of  said  George  and 
E.  J.  Rice  thereunder,  through  tenants,  and  are  so  in  posses- 
sion now  ;  that  said  George  Rice  and  E.  J.  Rice  have  held  and 
controlled  said  lands  thereunder  since  the  making  of  said  con- 
veyance or  agreement ;  and  that  said  George  Rice  and  E.  J. 
Rice,  proceeding  thereunder,  sold  the  personal  property  of  said 
decedent,  and  applied  the  proceeds  thereof,  as  thereby  directed, 
and  paid  all  the  debts  existing  against  said  estate  ;  all  being 
before  this  administration  was  commenced.'"  As  recited  in  the 
decree,  pleas  numbered  one  and  two  were  ''overruled  by  the 
court ;"  and  a  demurrer  interposed  by  the  administrator  to  the 
third  plea,  which  is  set  out  in  the  record,  was  sustained.  It 
appears  froni  the  record  that  the  said  James  Rice  departed  this 
life  in  1875,  intestate,  and  leaving  him  surviving  a  widow  and 
several  heirs,  among  whom  were  the  said  George  R.  Rice  and 
E.  J,  Rico;  that  the  said  Drennen  was  appointed  administra- 
tor on  1st  December,  1882  ;  and  that  he,  at  the  time  of  his  ap- 
pointment, was  interested  in  said  land,  having  purchased  the 
interests  of  the  widow,  Unldaii  Rice,  and  of  one  of  the  heirs, 
Mary  Maroney.  On  tiie  hearing,  as  shovvn  by  the  bill  of  ex- 
ceptions, "the  said  George  Rice  moved  the  court,  upon  the  facts 
set  out  in  his  third  plea  in  answer  to  said  petition,  with  the  ad- 
ditional fact,  that  both  the  persons  under  whom  Charles  Dren- 
nen claims  to  1)6  interested  in  said  estate  or  lands,  and  on  ac- 
count whereof  he  sought  and  obtained  letters  of  administration 
on  said  estate,  as  shown  in  his  petition  for  grant  of  letters, 
namely,  Iluldah  Rice  and  Mary  Maroney,  joined  in  the  execu- 
tion of  said  conveyance,  or  instrument  of  writing,  mentioned 
Vol.  lxxv. 
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in  said  third  plea,  to  set  aside  and  vacate  the  order  granting 
such  letters,  and  to  quash  the  proceedings  thereunder ;  hnt  the 
court  overruled  and  refused  said  motion,  and  to  this  action  of 
the  court  the  defendant,  George  Rice,  duly  excepted."  Excep- 
tions were  reserved  to  other  rulings  of  the  probate  court,  but 
as  they  are  passed  on  by  this  court  in  a  general  way,  they  are 
not  here  set  out. 

The  probate  court  granted  the  prayer  of  the  application,  and 
entered  a  decree  for  the  sale  of  the  lands  described  therein, 
from  which  this  appeal  was  taken.  The  rulings  above  noted, 
among  others,  are  here  assigned  as  error. 

Hamill  <fe  Dickinson,  for  appellant. 

Jno.  a.  Lusk,  contra. 

SOMERVILLE,  J. — The  present  proceeding  is  an  application 
made  by  an  administrator  to  the  probate  court,  for  the  sale  of 
lands  belonging  to  the  estate  of  a  decedent,  such  sale  being 
intended  for  distril>ution  among  the  heirs.  The  jurisdiction  is 
invoked  under  section  2449  of  the  present  Code  (1876),  which 
provides  that  lands  of  an  estate  may  be  sold  by  order  of  the 
probate  court,  "when  the  same  can  not  be  equitably  divided 
among  the  heirs  or  devisees." 

The  heirs  appeared  by  attorney  and  contested  the  application 
by  filing  three  pleas,  objections  to  all  of  which  seem  to  have 
been  sustained  by  the  court,  although  it  does  not  clearly  appear 
in  what  form  they  were  presented  by  the  petitioner.  It  is 
stated  in  the  record  that  the  first  and  second  pleas  were  "over- 
ruled "  by  the  court,  and  that  a  demurrer  was  sustained  to  the 
third  plea. 

We  are  unable  to  perceive  upon  what  ground  the  first  plea 
was  adjudged  bad.  It  was  a  general  denial  of  all  the  allega- 
tions of  the  application,  being  tantamount,  in  legal  effect,  to  the 
general  issue  in  ordinary  cases  of  pleading.  The  court  erred 
in  pronouncing  it  bad,  in  whatever  form  the  objection  to  it  may 
have  been  presented. 

It  is  contended  tiiat  this  action  of  the  court  must  be  regarded 
as  error  without  injury,  as  the  case  seems  afterwards  to  have 
been  tried  upon  its  general  merits.  It  does  not  appear,  how- 
ever, that  the  contestants  offered  any  evidence  in  the  cause 
whatever,  and  we  can  not  know  that  they  were  not  deterred 
from  doing  so  by  this  erroneous  ruling  of  the  court.  They  had 
a  right  to  suppose  that,  in  as  much  as  the  plea  had  been  pro- 
nounced bad,  all  evidence  offered  in  support  of  it  would  have 
been  excluded  by  the  court  on  objection  taken  to  it  by  the  pe- 
titioner. 
22 
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The  second  and  third  pleas  were  both  bad  on  demurrer.  If 
the  lands  described  in  the  petition  belonged  to  the  decedent  at 
the  time  of  his  death,  and  the  heirs  acquired  title  from  him  by 
descent,  or  devise,  it  is  no  answer,  at  least  in  a  court  of  law,  to 
an  application  filed  by  the  administrator,  containing  the  neces- 
sary jurisdictional  allegations,  that  the  heirs  have  agreed  to  dis- 
pense with  an  administration,  and  have  undertaken  to  deal 
with  the  lands  as  their  own,  even  to  the  extent  of  creating  a 
trust  in  them.  It  is  true,  that  where  the  estate  is  one  merely 
in  trust,  the  probate  court  has  no  jurisdiction  to  order  a  sale  of 
it  for  distribution. —  Wimherly  v.  Wimherly,  38  Ala.  40.  But 
it  is  no  objection  that  the  title  of  the  decedent  was  equitable 
and  not  legal. — Duval  v.  McLoskey,  1  Ala.  708 ;  1  Brick.  Dig. 
p.  440,  §  174.  So  where  the  title  held  by  the  heirs  is  not  the 
one  which  they  acquired  from  the  intestate  or  the  testator  by 
descent  or  devise,  but  has  been  derived  from  some  other  source, 
the  court  will  not,  on  application  by  the  executor  or  adminis- 
trator, order  a  sale  of  the  lands. — McCain  v.  McCain,  12  Ala. 
510;  Johnson  v.  Collins,  Ih.  322;  Wharton  v.  Moragne,  62 
Ala.  201.  It  seems  to  us  that  it  is  no  answer  to  the  application, 
that  the  heirs  have  encumbered  their  title,  or  agreed  between 
themselves  to  dispense  with  the  machinery  of  an  administration. 
The  statute  confers  on  the  administrator  the  right  to  make  the 
application,  and  upon  proof  of  the  requisite  allegations,  it  is 
the  duty  of  the  court  to  grant  the  order  of  sale.  Cases  like  the 
present  are  made  no  exception  to  the  general  provisions  of  the 
statute.  The  most  that  can  be  alleged  in  behalf  of  the  agree- 
ment of  the  heirs  is,  that  it  constitutes  a  mere  equitable  estop- 
pel. But  as  to  this,  we  decide  nothing.  The  pleas  under  con- 
sideration do  not  controvert  the  facts  alleged  in  the  petition. 
They  present  an  issue  which  at  law  is  immaterial,  and,  there- 
fore, no  defense  to  the  proceeding.  If  the  case  is  one  of  im- 
pertinent or  oppressive  interference  with  the  equitable  rights 
of  the  heirs,  they  must  seek  relief  in  another  forum  whose  pow- 
ers are  ample  to  protect  them. — Owens  v.  Childs,  58  Ala.  113. 

The  motion  made  by  the  contestants  to  revoke  the  petition- 
er's letters  of  administration  was  properly  overruled.  It  was  a 
motion  not  pertinent  to  the  present  proceeding.  It  can  not  be 
doubted  that  the  probate  court  possesses  authority  to  revoke 
letters  of  administration  which  have  been  improvidently  granted. 

But  the  practice,  in  such  cases,  is  for  some  interested  party,  de- 
siring to  have  the  letters  revoked,  to  make  an  application  in 
writing,  setting  out  the  facts  which  authorize  the  court  to  act, 
and  invoking  its  jurisdiction  for  this  purpose.  It  must  be  a 
direct  proceeding,  due  notice  of  which  must  be  given  to  the 
administrator,  who  has  a  right  to  appear  and  contest  it,  by 
showing  cause  why  the  prayer  of  the  petition  should  not  be 
Vol.  lxxv. 
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granted.  Great  injustice,  as  well  as  confusion,  would  result  by 
allowing  such  an  issue  to  be  collaterally  in  jected  into  a  proceed- 
ing to  which  it  has  no  relevancy. 

There  is  nothing  in  the  other  assignments  of  error. 

Reversed  and  remanded. 


Drakford  v.  Turk. 

Attachtnent  for  Enforcement  of  Rent. 

1.  Attachment  issued  for  cause  not  authorized  by  statute;  remedy  for. 
When  an  attachment  is  sued  out  for  a  cause  of  action  upon  which  the 
statutes  do  not  authorize  its  issue,  the  irregularity  can  not  be  reached  bj' 
a  plea  in  abatement,  or  by  a  motion  to  quash ;  but  the  appropriate 
method  of  reaching  such  irregularity  is  a  rule  upon  the  plaintiff  to  show 
cause  against  the  dissolution  of  the  writ  and  its  levy  ;  and  the  motion  for 
the  rule  must  precede  a  plea  to  the  merits. 

2.  Lien  of  landlord  on  crops  grown  on  rented  lands;  when  does  not  exist 
in  favor  of  mortgagee  of  landlord. — A  mortgagee,  giving  notice  to  the 
tenant  of  the  mortgagor,  that  he  claims  the  rent  falling  due  in  the  future, 
does  not  become,  by  virtue  of  the  notice,  entitled  to  the  statutoiy  lien 
on  the  crops  grown  on  the  rented  premises  for  the  payment  of  the  rent ; 
nor  can  he  enforce  the  lien  by  attachment. 

3.  When  tenant  of  mortgagor  not  tenant  of  mortgagee. — When  a  mort- 
gage on  lands  is  executed  prior  to  the  renting  of  the  premises  by  the 
mortgagor,  and  prior  to  the  entry  of  the  tenant,  a  mere  notice  by  the 
mortgagee,  that  he  claimed  the  rent,  does  not  convert  the  tenant  into 
the  tenant  of  the  mortgagee. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb, 

This  was  an  attachment  commenced  by  A.  H.  Drakford  and 
Campbell  &  Wright  against  Lorenzo  Turk,  to  enforce  an  al- 
leged landlord's  lien  on  crops  grown  on  rented  lands  for  the 
rent.  On  m^ion  of  the  defendant,  the  court  granted  a  rule 
upon  the  plaintiffs  to  show  cause  against  the  dissolution  of  the 
writ  and  levy.  The  ground  of  the  motion  was,  in  substance, 
that  the  relation  of  landlord  and  tenant,  resulting  from  con- 
tract, did  not  exist  between  the  plaintiffs  and  defendant ;  and 
that,  therefore,  they  had  no  lien  on  the  crops  levied  on.  On 
the  evidence  introduced  on  the  hearing,  the  court,  a  jury  hav- 
ing been  waived,  rendered  judgment,  "dissolving,  dismissing 
and  quashing  the  writ  of  attachment;"  to  which  ruling  the 
plaintiffs  excepted.  The  opinion  does  not  render  it  necessary 
to  set  out  the  evidence  introduced  on  the  trial. 

The  ruling  above  noted  is  here  assigned  as  error. 
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W.  C.  Brewer,  for  appellant. 

J.  A.  BiLBRO,  contra. 

BRICKELL,  C.  J. — When  an  attachment  is  sued  out  for  a 
cause  of  action  upon  which  the  statutes  do  not  authorize  its 
issue,  the  irregularity  can  not  be  reached  by  a  plea  in  abate- 
ment, or  by  a  motion  to  quash  it.  Such  plea,  or  motion  is  ap- 
propriate only  to  reach  defects  or  irregularities  apparent  on  the 
face  of  the  affidavit,  bond,  or  writ,  and  do  not  involve  an  in- 
quiry into  the  nature  or  character  of  the  cause  of  action.  The 
appropriate  method  of  reaching  the  objection,  that  the  writ 
will  not  lie  for  the  enforcement  of  the  particular  cause  of  ac- 
tion, is  a  rule  upon  the  plaintiff  to  show  cause  against  the  dis- 
solution of  the  writ  and  its  levy ;  and  the  motion  must  precede 
a  plea  to  the  \x\&c\\js,.—J(yt'dan  v.  Hazm'd.,  10  Ala.  221 ;  s.  c.  12 
Ala.  180;  Brown  v.  Coats,  56  Ala.  439;  liich  v.  Thornton, 
69  Ala.  473. 

The  motion  for  the  rule  to  show  cause  why  the  attachment 
should  not  be  dissolved  was  interposed,  and  is  the  motion  upon 
which  the  judgment  of  the  circuit  court  dissolving  the  attach- 
ment is  founded.  The  question,  therefore,  now  raised  is, 
whether  a  mortgagee,  giving  notice  to  the  tenant  of  the  mort- 
gagor, that  he  claims  the  rent  falling  due  in  the  future,  by 
virtue  of  the  notice,  becomes  the  landlord  of  the  tenant,  entitled 
to  the  statutory  lien  on  the  crops  .grown  on  the  rented  premises 
for  the  payment  of  the  rent,  and  can  by  process  of  attachment 
enforce  the  lien.  The  question  must  be  answered  negatively. 
There  is  no  relation  of  privity  or  contract  between  the  mort- 
gagee and  the  tenant;  and  if  there  is  a  relation  arising  between 
them  which  can  be  denominated  that  of  landlord  and  tenant, 
it  arises  only  by  implication  of  law.  The  statute  contemplates 
only  the  conventional  relation  of  landlord  and  tenant,  subsist- 
ing because  of  the  contract  between  the  parties.  It  has  not 
been  construed  as  extending  to  the  relation  when  arising  by 
implication  or  operation  of  law,  working  an  entire  change  of 
the  party  standing  according  to  the  contract  in  the  relation  of 
landlord. — Tucker  v.  Adams,  52  Ala.  254.  But  in  this  case 
the  mortgage  was  executed  before  the  renting  of  the  premises, 
and  before  the  entry  of  the  tenant.  A  mere  notice  by  the 
mortgagees  that  they  claimed  tiie  rent,  would  not  convert  the 
tenant  into  the  tenant  of  the  mortgagees. —  Comer  v.  Sheehan, 
74  Ala.  452. 

There  was  no  error  in  the  judgment  of  the  circuit  court,  and 
it  must  be  affirmed. 
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Fulglium  V,  Roberts. 

Action  against  Judge  of  Probate  for  Penalty  for  issuing  Mar- 
riage License  to  Minor  in  Violation  of  Provisions  of 
Statute. 

1.  Qui  tarn  action  against  judge  of  probate  for  issuing  marriage  license; 
effect  of  amendatory  acts  on  pending  suit. — Neither  the  act  of  March  1st, 
1881,  amending  section  2681  of  the  Code  of  1876  (Pamph.  Acts,  1880-1, 
p.  ;U),  nor  the  act  of  February  5th,  1883,  amending  the  act  of  March  1st, 
1881  (Pamph.  Acts,  1882-3,  p.  38),  affected  the  rights  of  parties  to  an 
action  brought  against  a  judge  of  probate  for  issuing  a  marriage  Hcense 
to  a  minor  contrary  fo  the  statute,  under  section  2681,  as  it  originally 
stood,  and  pending  at  the  time  of  the  approval  of  both  of  the  amenda- 
tory acts. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  S.  II.  Sphott. 

This  was  an  action  by  Simeon  Fulghnm  against  Thomas  W, 
Roberts,  and  was  commenced  on  27th  January,  1881.  The 
original  complaint  is  as  follows:  "The  plaintiff,  Simeon 
Fulghum,  who  sues  on  his  own  behalf,  and  on  behalf  of 
the  State  of  Alabama,  claims  of  the  defendant,  Thomas  W. 
Roberts,  the  sum  of  five  hundred  dollars  for  this,  that  said 
defendant,  while  acting  probate  judge  of  Greene  county,  Ala- 
bama, after  having  given  bond  and  qualified  according  to  law, 
did,  on  the  26th  day  of  May,  1880,  as  such  probate  judge  grant 
and  issue  a  marriage  license  for  the  celebration  of  the  rites  of 
matrimony  between  one  Richard  Carpenter  and  Virginia  Ful- 
ghum, daughter  of  said  plaintiff,  Simeon  Fulghum,  an  infant 
at  the  time,  under  the  age  of  eighteen  years,  said  infant  having 
had  no  former  husband.  And  plaintiff  avers  that  said  license 
was  granted  without  the  consent  of  the  parent  or  parents  of 
Virgmia  Fulghum,  given  personally  before  said  probate  judge, 
for  the  celebration  of  said  marriage,  or  without  the  consent  of 
said  parent  or  parents,  given  in  writing,  and  the  execution  of 
the  same  proven  before  said  probate  judge,  for  the  celebration 
of  said  marriage  of  said  Virginia  Fulghum  to  the  said  Richard 
Carpenter."  The  cause  was  tried  at  spring  term,  1883,  of  said 
court,  when,  a  demurrer  interposed  by  the  defendant  to  the 
complaint  having  been  sustained,  the  plaintiff  filed  an  amended 
complaint,  on  which  the  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  the  defendant.    The  opinion  does  not  render 
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it  necessary  to  set  out  the  facts  disclosed  by  the  evidence,  or 
the  exceptions  reserved  on  the  trial. 

The  ruling  on  the  demurrer  above  noted  is  among  the  as- 
signments of  error  here  made. 

H.  C.  Tompkins  and  Thos.  W.  Coleman,  for  appellant. 

J.  P.  McQueen  and  Tnos.  Seay,  contra. 

STONE,  J. — The  present  suit  was  brought  in  January,  1881, 
for  an  alleged  injury  committed  before  that  time.  In  Roberts 
V.  Pippen,  at  this  term  [ante  p.  103],  we  ruled  that  neither  the 
act  "to  amend  section  2681  of  the  Code,"  (Pamph.  Acts,l 880-1, 
p.  31),  nor  the  act  to  amend  said  act,  approved  February  5th, 
1883,  (Pamph.  Acts,  p.  38),  affected  the  rights  of  parties,  circum- 
stanced as  these  were.  The  result  of  the  ruling  is,  to  require 
a  reversal  of  this  case  in  many  particulars,  notably,  in  the  judg- 
ment sustaining  the  demurrer  to  the  original  complaint.  The 
case  must  be  tried  without  reference  to  either  of  those  amenda- 
tory statutes.     We  need  not  particularize  the  errors  committed. 

Reversed  and  remanded. 


Huckabee  v.  Shepherd. 

Assumpsit. 

1.  Record  of  deed;  when  admissible  in  evidence. — Held,  that  the  pri- 
mary court  did  not  err  in  admitting  in  evidence,  in  this  case,  a  record  of 
a  deed  to  lands,  whicii  had  been  duly  recorded,  on  proof  that  the  original 
was  not  in  the  custody  or  under  the  control  of  the  party  offering  it. 

2.  Charge  given  and  withdrawn;  error  without  injury. — When  a  charge, 
given  by  the  court  of  its  own  motion,  is  withdrawn  from  the  considera- 
tion of  the  jury  during  the  progress  of  the  trial,  if  it  contain  error,  it  is 
error  without  injury,  which  will  not  work  a  reversal. 

3.  Pleading  and  practice;  when  allegations  of  time  not  material. — Alle- 
gations of  time,  when  not  descriptive  of  the  subject  of  the  action,  are 
not  recjuired  to  be  proved  strictly  as  alleged  ;  and  hence,  in  an  action  on 
account,  the  failure  of  the  plaintiff  to  prove  the  exact  date  when  the 
account  became  due,  is  not  a  fatal  variance. 

4.  When  parol  contract  not  merged  in  suhseguent  written  one. — Where 
an  agent,  employed  by  parol  to  sell  land  at  a  stipulated  compensation, 
afterwards  purchases  himself,  with  the  understanding  that  his  right  to 
compensation  shall  not  l)e  affected  by  his  becoming  the  purchaser,  and 
the  contract  of  purchase  is  reduced  to  writing,  in  which  nothing  is  said 
about  compensating  him,  the  prior  agreement  for  compensation  is  inde- 
))endent  of,  and  distinct  from  the  contract  of  sale,  is  not  merged  therein, 
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and  may  be  established,  without  infringing  the  rule  excluding  parol 
evidence  of  antecedent  or  contemporaneous  stipulations  which  contradict 
or  vary  the  legal  effect  of  written  instruments. 

Appeal  from  Bibb  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  was  an  action  of  assumpsit  by  A.  K.  Shepherd  against 
C.  C.  Huckabee,  the  plaintiff  decl'aring  on  an  open  account,  an 
account  stated,  for  money  paid,  and  for  worlv  and  labor  done ; 
the  amount  sued  for  being  alleged  to  have  become  due  on  lotli 
October,  1880.  The  cause  was  tried  on  the  plea  of  the  general 
issue,  the  trial  resulting  in  a  verdict  and  judgment  for  plaintiff. 

The  evidence  introduced  on  behalf  of  the  plaintiff  tended 
to  show  that  the  defendant,  being  authorized  to  sell  certain 
lands  in  Bibb  county,  known  as  the  property  of  the  "  Bibb 
County  Iron  Works,"  for  a  stated  compensation,  agreed  with 
the  plaintiff  to  give  him  a  part  of  that  compensation,  if  he 
would  aid  the  defendant  in  making  a  sale  of  the  lands ;  that 
the  plaintiff,  after  commencing  negotiations  with  thir,d  parties 
for  a  sale  of  the  lands,  but  before  consummating  it,  purchased 
the  property  himself ;  and,  on  14th  October,  1880,  the  contract 
of  sale  was  reduced  to  writing  and  executed  by  plaintiff  and 
defendant;  that  the  purchase  was  made  by  plaintiff  "for  him- 
self and  associates,"  although  not  so  expressed  in  the  writing, 
and,  at  the  time  it  was  made,  the  plaintiff  had  no  one  associated 
with  him  in  the  transaction,  "  but  it  was  understood  that  others 
were  to  come  in ;"  and  that  when  the  contract  was  made,  both 
before  and  after  it  was  signed,  the  defendant  stated,  in  answer 
to  questions  put  to  him  by  the  plaintiff,  that  the  latter's  taking 
an  interest  in  the  purchase  would  not  affect  his  right  to  the 
stipulated  part  of  defendant's  compensation  for  making  the 
sale.  It  is  not  shown  when  the  plaintiff  was  to  have  been  paid 
for  his  services.  The  evidence  for  the  defendant  tended  to 
show  that  he  did  not  agree  to  pay  plaintiff  any  compensation 
whatever. 

The  plaintiff,  after  testifying  that  the  original  "  was  not  in 
his  custody  or  under  his  control,"  and  showing  that  it  was  not 
in  the  possession  of  his  attorney,  was  allowed  to  read  to  the 
jury,  against  the  defendant's  objection,  the  record  of  the  deed 
conveying  said  property  in  pursuance  of  said  contract  of  sale, 
as  recorded  in  the  office  of  the  judge  of  probate  of  said  County  ; 
and  to  this  ruling  the  defendant  excepted. 

The  court,  having,  in  its  general  charge,  given  an  instruction 
to  the  jury,  on  exception  thereto  by  the  defendant,  stated  to 
the  Jury  that  the  instruction  "  was  withdrawn  from  them  as 
the  defendant  objected  to  it."  The  defendant  also  excepted  to 
the  refusal  of  the  court  to  give  tlie  following  charges  requested 
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by  him  in  writing,  to-wit:  2.  "  It  is  the  duty  of  the  plaintiff  to 
prove  his  cause  of  action  as  alleged  in  his  complaint ;  and  if  in 
this  case,  the  plaintiff  alleges  a  claim  to  be  due  him  on  a  par- 
ticular date,  and  fails  by  his  proof  to  show  when  his  claim 
accrued,  then  the  jury  must  find  for  the  defendant."  4. 
"  "When  parties  are  negotiating  in  reference  to  a  given  thing, 
and  they  reduce  their  contract  to  writing,  the  writing  becomes 
the  exposition  of  the  contract  of  the  parties,  and  can  not  be 
varied  by  parol  evidence." 

The  rulings  above  noted  are  here  assigned  as  error. 

Wm.  C.  Ward,  for  appellant. 

Watts  &  Son  and  Sutile  &  Peters,  contra. 

SOMERYILLE,  J. — There  was  no  error  in  the  action  of 
the  court  admitting  in  evidence  the  original  book  containing  a 
registration  of  deeds,  which  was  a  record  required  by  law  to 
be  kept  in  the  office  of  the  probate  judge.  The  purpose  of  its 
introduction  by  the  plaintiff  w^as  to  prove  the  contents  of  a 
registered  deed  executed  by  the  defendant  to  plaintiff  and  one 
Carter,  which  had  been  recorded  as  prescribed  by  law.  This 
was  clearly  permissible  after  the  predicate  had  first  been  laid, 
showing  that  the  original  deed  was  not  in  the  custody  or  under 
the  control  of  the  party  introducing  this  secondary  evidence. 
The  statute  expressly  authorizes  a  certified  transcript  of  such 
record  to  be  admitted,  under  the  above  conditions.  No  reason 
can  be  seen  why  a  copy  should  be  received,  and  the  original 
record  itself  excluded. — Lmoson  v.  Orear,  4  Ala.  156 ;  Car- 
wile  V.  House^  6  Ala.  710. 

If  there  was  any  error  in  the  charge  given  by  the  court,  to 
which  exception  was  taken,  it  must  be  presumed  to  be  error 
without  injury,  in  view  of  the  fact  that  this  charge  was  with- 
drawn by  the  court  from  the  consideration  of  the  jury,  during 
the  progress  of  the  trial. 

The  second  charge  requested  by  the  defendant  was  properly 
refused,  because  it  assumed  a  variance  to  exist  if  the  plaintiff 
failed  to  prove  the  exact  date  when  the  account  became  due, 
or  his  cause  of  action  on  the  common  counts  accrued.  Allega- 
tions of  time^  like  those  of  place,  quantity,  quality  and  value, 
when  not  descriptive  of  the  subject  of  tlie  action,  are  not  re- 
quired to  be  proved  strictly  as  alleged.— 1  Greenl.  Ev.  §§  61,  56. 
The  statute  of  limitations  not  having  been  pleaded  in  defense 
of  the  action,  the  particular  time  when  the  account  became  due 
was  clearly  immaterial,  provided  only  this  time  was  prior  to 
the  institution  of  the  suit. 

The  contract  between  the  plaintiff  and  the  defendant,  bear- 
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ing  date  on  the  14th  of  October,  1880,  had  reference  only  to 
the  purchase  of  the  property,  known  as  the  "  Bibb  County  Iron 
Works,"  it  being  shown  that  the  plaintiff  was  only  acting  as 
agent  for  a  company  in  which  he  had  an  interest.  This  written 
instrument  contains  no  reference  to  the  subject  of  any  compen- 
sation or  commission  to  be  received  by  the  plaintiff  for  effect- 
ing such  sale.  It  may  be  that,  presumptively,  a  vendee  is  not 
entitled  to  commissions  for  effecting  a  sale  between  the  vendor 
and  himself.  But  there  was  proof  here  tending  to  rebut  this 
presumption,  by  showing  an  express  agreement  to  the  contrary. 
The  agreement  of  the  parties  as  to  commissions  was  anterior 
to,  as  well  as  distinct  from  the  contract  of  sale  itself.  The 
case,  then,  is  one  where  the  particular  contract  sued  on  was  not 
reduced  to  writing,  and  where  the  one  actually  put  in  writing 
was  not  intended  to  contain  all  matters  of  agreement  between 
the  parties.  Oral  evidence  is  admissible  in  such  cases  to 
show  this  state  of  facts,  without  infringing  the  rule  excluding 
parol  evidence  of  contemporaneous  stipulations,  which  contra- 
dict or  vary  the  legal  effect  of  written  instruments. — Brown  v. 
Isbell,  11  Ala.  1009 ;  1  Add.  Contr.  (Am.  Ed.)  §  243.  This 
principle  is  a  qualification  of  the  general  rule  last  stated,  and 
is  admitted  to  be  of  difficult,  and  often  of  delicate  application 
in  practice.  But  it  is  well  founded  in  reason,  as  well  as  estab- 
lished by  authority,  and  is  often  invoked  by  the  courts  "to 
enable  one  party  to  escape  from  the  fraud  or  injustice  of  the 
other."— 1  Greenl.  Ev.  (Redf.  Ed.)  §  284a.  In  this  view  of 
the  law,  there  was  no  error  in  refusing  the  fourth  charge  re- 
quested by  the  appellant. 
Judgment  affirmed. 


Cotton  et  aU  v.  Cotton. 

Bill  in  Equity  for  Specific  Performmice  of  Contract  for 
Purchase  of  Lands. 

1.  Contract ;  tvheyi  to  he  performed  within  a  reasonable  time. — When  a 
contract  does  not  specify  a  particular  time,  or  appoint  the  happening  of 
a  particular  event  for  the  performance,  the  presumption  is,  that  the  par- 
ties intended  performance  within  a  reasonable  time ;  and  what  is  a  rea- 
sonable time,  depends  materially  upon  the  nature  of  the  duty  to  be  per- 
formed, the  relation  of  the  parties,  and  the  peculiar  circumstances  of 
the  particular  case. 

2.  Same;  reasonable  time  for  performance  ;  when  a  question  of  law, 
and  when  of  fact. — What  is  a  reasonable  time  for  performance,  is  some- 
times a  question  of  fact,  and  sometimes  a  question  of  law.    When  it  de- 
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pends  upon  facts  extrinsic  to  the  contract,  which  are  matters  of  dispute, 
it  is  a  question  of  fact ;  but  when  it  depends  upon  the  construction  of  a 
contract  in  writing,  or  upon  undisputed  extrinsic  facts,  it  is  matter  of 
law. 

3.  Contract  for-  sale  of  lands  ;  what  a  reasonable  time  for  performance. 
Under  a  contract  for  the  sale  of  lands,  by  which  the  vendor  covenanted 
to  convey  so  soon  as  he  could  ascertain  the  numbers,  in  the  absence  of 
all  evidence  of  intervening  impediments,  the  court  inclines  to  the  opin- 
ion that  six  months  would  be  ample  time  for  performance,  but  adds  that, 
for  the  purposes  of  the  present  case,  the  court  may  take  two  years  as  a 
reasonable  time,  the  period  allowed  to  the  vendor  to  obtain  title  in  Gar- 
nett  V.  Yoe,  17  Ala.  74.      y 

4.  Same  ;  v:hen  bill  for  specific  performance  barred. — AVhen  the  vendee 
imder  executory  contract  for  the  sale  of  lands  is  not,  and  has  not  been 
within  ten  years,  in  possession,  and  the  possession  has  not  been  in 
recognition  of  his  right,  the  statute  barring  an  action  at  law  to  recover 
damages  for  a  breach  of  the  covenant  to  convey,  upon  the  expiration  of 
ten  years  from  the  breach,  applies  to  a  suit. in  equity  by  the  vendee  for 
a  specific  performance. 

Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  facts  are  sufficiently  Stated  in  the  opinion. 

Head  &  Butler,  for  appellants. 

Wm.  p.  Webb  and  H.  M.  Judge,  contra. 

BRICKELL,  C.  J.— The  purpose  of  the  original  bill,  filed 
on  21st  October,  1881,  is  the  specific  performance  of  a  contract, 
made  and  entered  into  on  the  first  day  of  January,  1867,  by 
which  the  defendant  in  writing  bound  himself,  and  covenanted 
that  he  would  convey  to  the  ancestor  of  the  complainants  five 
hundred  acres  of  a  larger  tract  of  land,  when  he  could  ascer- 
tain the  numbers  thereof.  The  defendant  remained  in  the 
open,  notorious,  continuous  possession  of  the  entire  tract, 
taking  the  rents  and  profits,  claiming  title,  and  exercising  acts 
of  ownership.  The  ancestor  of  the  complainants  died  in  1879, 
or  1880,  not  having  during  his  life  claimed  the  performance  of 
the  Contract,  or  sought  by  legal  remedies  a  recovery  of  damages 
for  a  breach  of  its  covenant  or  condition.  Assuming  that  the 
duty  of  ascertaining  the  numbers  of  the  lands  is  devolved  on 
the  defendant,  and  the  further  duty  of  giving  notice  to  the 
vendee  of  the  fact  that  he  had  ascertained  them,  and  was  ready 
to  convey,  he  was  bound  -to  the  performance  of  the  duty  in  a 
reasonable  time ;  he  could  not  delay  or  procrastinate  the  day 
of  performance  indefinitely,  at  his  mere  will ;  nor  could  the 
vendee,  by  neglect  to  demand  performance,  keep  alive  the 
covenant,  as  a  stipulation  to  be  performed  at  his  mere  option. 
The  rule  of  law  is,  that  when  a  contract  does  not  specify  a  par- 
ticular time,  or  appoint  the  happening  of  a  particular  event,  for 
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performance,  the  presumption  is  the  parties  intended  perform- 
ance within  a  reasonable  time.  What  is  a  reasonable  time, 
is  sometimes  a  question  of  fact,  and  sometimes  a  question  of 
law.  When  it  depends  upon  facts  extrinsic  to  the  contract, 
which  are  matters  of  dispute,  it  is  a  question  of  fact ;  when  it 
depends  upon  the  construction  of  a  contract  in  writing,  or 
when  it  depends  upon  undisputed  extrinsic  facts,  it  is  matter 
of  law.— 1  Brick.  Dig.  397,  §§  281-82. 

In  Garnett  v.  Yoe,  17  Ala.  74,  the  vendor  covenanted  that 
he  would  make  titles  to  lands  so  soon  as  he  could  obtain  them. 
Two  years  elapsed  without  his  having  obtained  them,  or  having 
made  an  effort  to  obtain  them,  and  there  was  no  effort  on  the 
part  of  the  vendee  to  qnicken  his  diligence.  Upon  these  un- 
disputed facts,  the  conrt  pronounced,  as  matter  of  law,  that  a 
reasonable  time  for  performance  of  the  covenant  had  passed ; 
that  it  was  broken,  and  that  the  vendor  was  answerable  in 
damages  for  the  breach.  What  is  a  reasonable  time  for  the 
performance  of  a  contract,  the  parties  not  appointing  a  time  for 
performance,  depends  materially  upon  the  nature  of  the  duty 
to  be  performed,  the  relations  of  the  parties,  and  the  peculiar 
circumstances  of  the  particular  case.  The  duty  devolved  upon 
the  vendor  was  simple,  easy  of  performance  in  a  very  brief 
period  of  time.  An  examination  of  his  title  papers  would 
probably  have  disclosed  the  true  numbers  of  the  land  accord- 
ing to  the  governmental  survey,  or  if  it  would  not,  a  survey 
could  readily  have  been  made  by  the  county  surveyor,  by  which 
the  vendee  would  have  been  bound  ijrhna  facie^  if  notice  of  it 
was  given  him.  If  it  were  necessary  to  fix  a  reasonable  time 
for  the  performance  of  the  duty,  in  the  absence  of  all  evidence 
of  intervening  impediments,  we  would  incline  to  the  opinion 
that  six  months  would  be  ample.  But  for  all  the  purposes  of 
the  present  case,  we  may  take  as  reasonable  the  period  of  time 
allowed  in  Garnett  v.  Yoe,  supra,  to  the  vendor  to  obtain  titles. 
The  covenant  was  then  broken  for  a  period  of  thirteen  years, 
nine  months  and  twenty  days,  before  the  institution  of  this 
suit. 

A  vendee,  holding  a  bond  or  covenant  for  the  conveyance  of 
the  title  to  lands  at  a  future  day,  may  elect  to  proceed  at  law 
for  the  recovery  of  damages,  or  he  may  resort  to  a  court  of 
equity  for  specific  performance  ;  the  remedy  he  will  elect  lies 
in  his  own  discretion. — Haynes  v.  Farley,  4  Port.  528  ;  Greene 
V.  Allen,  32  Ala.  215.  An  action  at  law  to  recover  damages 
for  a  breach  of  this  covenant,  the  plaintiff  not  resting  under 
disability  of  suit,  was  barred  upon  the  expiration  of  ten  years 
from  the  breach. — Code  of  1876,  §  3225.  When  the  vendee  is 
not,  and  has  not  been  within  ten  years,  in  possession  ;  when  the 
possession  has  not  been  in  recognition  of  his  right,  the  statute 
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applies  to  a  suit  in  equity  for  a  specific  performance,  as  well  as 
to  a  suit  at  law  for  the  recovery  of  damages. — Waterman  on 
Specific  Performance,  §§  89-102  ;  Peters  v.  Delaplaine,  49  N. 
Y.  362.  There  is,  in  such  case,  nothing  upon  which  a  court  of 
equity  can  lay  hold,  and  withdraw  it  from  the  operation  of  the 
statute.  Prior  to  the  Code,  the  rule  upon  which  courts  of 
equity  proceeded  uniformly  was,  that  in  all  cases  of  concur- 
rent jurisdiction,  though  the  statutes  did  not  mention  equitable 
remedies,  and  were  in  terms  directed  against  legal  actions,  they 
were  as  obligatory  upon  the  court  as  upon  courts  of  law.  If 
the  right  or  deinand  was  equitable,  of  pure,  exclusive  equitable 
cognizance,  the  statute  was  adopted  and  applied  by  analogy. — 1 
Brick.  Dig.  608,  §§  852-54.  The  Code,  in  express  terms,  de- 
clares the  statutes  are  applicable  to  and  govern  suits  in  equity. 
Code  of  1876,  §  3758. 

There  is  no  fact  or  circumstance  which  will  withdraw  this 
case  from  the  operation  of  the  statute.  The  concession  may 
be  made  to  the  complainants  (though  there  would  be  in  view 
of  the  evidence  much  of  difficulty  in  supporting  it),  that  the 
bond  to  their  ancestor  is  valid  and  founded  on  a  valuable  con- 
sideration. The  stubborn  fact  remains,  that  for  more  than 
fifteen  years  after  the  execution  of  the  bond,  for  more  tlian 
thirteen  of  which  the  ancestor  had  a  plain,  unembarrassed 
right  of  action,  or  of  suit  in  equity,  the  vendor  remained  in 
open,  notorious,  continuous  possession,  taking  the  rents  and 
profits,  asserting  title  in  himself  exclusively.  We  concur  in 
the  opinion  of  the  chancellor,  that  the  statute  of  limitations  is 
a  bar  to  the  suit. 

Affirmed. 


Russell  V.  Garrett,  AdmV. 

Bill  in  F/iuity  hy  Creditor  to  vacate  and  set  aside  Fraudulent 
Conveyances  of  DebtorK^  Property. 

1.  IMll  U)  set  anide  fraudulent  conveyances;  when  not  multifarious. — A 
bill  in  e(iuity  by  a  creditor,  seeking  to  vacate  and  set  aside  several  con- 
veyances of  the  debtor's  property  as  fraudulent,  and  to  subject  the  prop- 
erty to  tlie  satisfaction  of  his  demand,  is  not  multifarious,  because  the 
several  grantees,  who  are  joined  as  parties  defendant,  actiuired  different 
portions  of  the  property  under  separate  and  distinct  conveyances,  exe- 
cuted at  different  times,  the  bill  imputing  to  the  defendants  a  common 
knowledge  of  the  debtor's  fraudulent  intent,  and  a  common  purpose  of 
participation  in  it,  by  mutual  combination. 

2.  Same. — Nor  is  such  a  bill  subject  to  the  objection  of  multifarious- 
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ness,  because  a  portion  of  the  indebtedness  due  the  complainant  from 
the  debtor  consisted  of  a  claim  for  which  one  of  the  grantees,  who  is  a  de- 
fendant, was  also  liable  as  partner,  no  relief  being  claimed  against  such 
grantee  on  the  debt,  except  so  far  as  it  may  constitute  the  complainant 
a  creditor  of  the  grantor  and  principal  debtor. 

3.  Bill  of  discovery;  what  is  )int. — Where  the  only  discovery  sought  in 
a  bill  in  ecjuity  is  purely  incidental,  being  such  as  may  be  elicited  by  the 
interrogating  part  of  the  bill,  consisting  of  a  series  of  questions  intended 
to  obtain  discovery  in  aid  of  the  complainant's  case,  and  required  to  be 
directed  to  facts  previously  stated  or  charged,  the  bill  can  not  be  treated 
as  one  for  discovery  alone,  or  its  sufficiency  tested  by  the  rules  govern- 
ing that  class  of  bills. 

4.  Waiver  of  ansiver  under  oath;  may  be  incorporated  in  interrogating 
part  of  bill. — While  it  is  the  more  common  practice  to  waive  an  answer 
under  #ath  to  a  bill  in  equity  in  the  foot-note  required  to  be  appended  to 
the  bill,  it  may  be  done  in  the  interrogating  part  of  the  bill;  this  being 
plainly  authorized  by  the  statute,  and  not  prohibited  by  the  13th  Rule 
of  Chancery  Practice. 

Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobijs. 

The  bill  in  this  cause  was  filed  by  P.  F.  Garrett,  as  the  ad- 
ministrator, with  the  will  annexed,  of  Eliza  A.  F.  Lane, 
deceased,  against  Edwin  J.,  John  M.,  William  B.,  Cleorge  R., 
and  Thomas  A.  Russell,  for  the  purpose  stated  in  the  opinion. 
The  defendants  interposed  demurrers  to  the  bill,  which  were 
overruled  by  the  chancery  court.  The  case  made  by  the  bill, 
and  the  grounds  of  the  demurrers  are  sufficiently  indicated  in 
the  opinion.  To  the  bill  is  appended  a  foot-note,  requiring 
the  defendants  to  answer  "each  and  all  the  statements  and 
charges  in  this  bill,  and  each  and  all  the  foregoing  interroga- 
tories ; "  but,  by  the  foot-note,  answers  under  oath  are  not 
waived.  This,  however,  is  done  in  the  interrogating  part  of 
the  bill,  its  language  being,  "  To  the  end,  therefore,  that  the 
said  defendants  may  show  why  your  orator  should  not  have  the 
relief  hereby  prayed,  and  may,  without  oath,  and  according  to 
the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
mation and  belief,  full,  true  direct  and  perfect  answer  make," 
etc. 

The  decree  overruling  the  demurrers  is  here  assigned  as 
error. 

Humes,  Gordon  &  Sheffey  and  W.  R.  Francis,  for  appel- 
lants. 

McClellan  &  McClellan  and  H.  C.  Tompkins,  contra. 

SOMERVILLE,  J.— The  bill  is  filed  for  the  purpose  of 
setting  aside  conveyances  and  transfers  of  property  made  by 
Edwin  J.  Russell  to  his  four  brothers,  who  are  co-defendants, 
on  the  ground  that  they  were  made  with  the  intent  to  hinder, 
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delay  or  defraud  creditors,  the  said  Rnssell  being  at  the  time 
largely  indebted  to  complainant's  intestate.  A  demurrer  was 
interposed  to  tlie  bill  by  each  of  the  defendants,  and  was  over- 
ruled by  the  chancellor.  The  appeal  is  taken  from  this  decree, 
upon  which  the  assignments  of  error  are  exclusively  based. 

The  bill,  in  our  opinion,  is  not  multifarious.  It  has  long 
been  the  practice  of  courts  of  equity,  in  creditors'  bills  of  this 
character,  to  sanction  the  joining  of  parties,  defendant  who 
have  acquired  different  portions  of  the  debtor's  property  under 
separate  and  distinct  conveyances,  made  with  intent  to  defraud. 
"  The  object  and  purpose  of  the  suit  is  single,  the  satisfaction 
of  the  demands  of  the  creditors  from  the  property  (Si  the 
debtor,  and  all  that  can  be  said  is,  that  different  persons  have, 
or  claim  to  have,  separate  interests  in  distinct  or  independent 
questions  connected  with,  or  springing  out  of  that  common 
purpose. — Lehman  v.  Meyer,  67  Ala.  396,  and  cases  cited ;  1 
Dan.  Ch.  Pr.  (5th  Ed.)  339,  note  1 ;  Halstead  v.  Shepard,  23 
Ala.  558 ;  The  P.  &  M.  Bank,  v.  Walker,  7  Ala.  926.  The 
facts  alleged  in  the  bill  impute  to  the  defendants  a  common 
knowledge  of  the  debtor's  fraudulent  intent,  and  a  common 
purpose  of  participation  in  it,  by  mutual  combination.  It  is 
no  objection,  in  this  aspect  of  the  case,  that  the  alleged  fraudu- 
lent conveyances  were  made  at  different  times. 

Nor  do  we  think  it  any  ground  of  objection  that  a  portion 
of  the  indebtedness  due  complainant  from  Edwin  J.  Russell 
consisted  of  a  claim  for  which  George  R.  Russell,  one  of  the 
other  defendants,  was  also  liable  in  the  capacity  of  a  partner. 
The  debt  was  a  several,  as  well  as  a  joint  obligation,  under  the 
statute,  and  whether  verbal  or  written,  the  members  of  the 
partnership  could  be  sued  upon  it  severally,  or  jointly,  at  the 
option  of  the  complainant. — Hall  v.  Green,  69  Ala.  368;  Code, 
1876,  §  2904.  We  construe  the  bill  to  claim  no  relief  against 
the  copartner,  George  R.  Russell,  based  on  this  claim,  except 
60  far  as  it  may  constitute  the  complainant  a  creditor  of  the 
main  defendant  in  the  suit,  Edwin  J.  Russell.  It  is  not  a  case, 
therefore,  of  multifariousness  originating  in  uniting  a  joint  claim 
against  several  defendants  with  a  separate  claim  against  one 
defendant  alone,  with  which  the  other  defendants  have  no- 
connection. — Mcintosh  V.  Alexander,  16  Ala.  87. 

The  bill  derives  no  part  of  its  equity  in  its  aspect  as  one  for 
discovery.  Such  is  not  its  frame  or  purpose.  The  only  dis- 
covery sought  is  purely  incidental,  sucli  as  may  be  elicited  by 
the  interrogatihg  part  of  the  bill,  which  consists  of  a  series  of 
questions  intended  to  obtain  discovery  in  aid  of  the  complain- 
ant's case,  and  required  to  be  directed  to  facts  previously  stated 
or  charged.  These  interrogatories  are  cliietiy  designed  to  "  pre- 
vent misapprehension  or  evasion,  by  inquiring  not  only  as  to  the 
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facts  specitically  alleged,  but  as  to  circumstances  of  possible 
variation."— Adams' Eq.  307;  1  Dan.  Ch.  Pr.  484.  The  de- 
murrers erroneously  treat  the  bill  as  one  for  discovery  alone, 
where  the  averments  required  to  be  made  are  of  a  particular 
character,  so  often  repeated  in  our  decisions  as  not  to  require 
reiteration  at  this  time. — Sullivan  v.  Latoler,  72  Ala.  72  ; 
Shackelford  v.  Bankhead,  lb.  476. 

The  statute  provides  that  "  when  a  bill  is  filed  for  any  other 
purpose  than  discovery  only,  the  plaintiff  may  waive,  in  or 
upon  the  hill,  the  answer  being  made  on  the  oath  of  the  de- 
fendants, or  either  of  them."— Code,  1876,  §  3762.  While  the 
more  common  practice  is  to  do  this  in  the  usual  foot-note  re- 
quired to  be  appended  to  the  bill,  it  is  often  done  in  the  inter- 
rogating part,  and  to  this  cause  there  seems  to  be  no  sound  or 
even  plausible  objection.  It  is  plainly  authorized  by  the  stat- 
ute, and  is  not  intended  to  be  prohibited  by  the  13th  Rule  of 
Chancery  Practice.— Code,  1876,  p.  163. 

The  demurrers  were  properly  overruled,  and  the  decree  of 
the  chancellor  is  affirmed. 


Kennon  &  Brother  v.  Dibble. 

Trial  of  Right  of  Property. 

1.  Chattel  purchasi'd  by  hxLsband  with  vnfe's  money  ;  when  title  vests  in 
her. — Where  the  husband  purchases  personal  property  with  moneys,  the 
proceeds  of  the  sale  of  lands  belonging  to  the  wife's  statutory  separate 
estate,  the  property  thus  purchased  also  becomes  the  wife's  statutory 
separate  estate,  and  for  its  recovery,  she  may  maintain  a  claim  suit  under 
the  statute  against  an  attaching  creditor  of  the  husband. 

2.  Claim  .suit  by  ivife  for  crops  grown  on  lands,  her  statutory  estate; 
irhen  she  may  maintain. — A  claim  suit  under  the  statute  maj'  also  be 
maintained  by  the  wife  against  an  attaching  creditor  of  the  husband,  for 
the  recovery  of  crops  grown  on  lands  belonging  to  her  statutory  separate 
estate. 

3.  Chattel  purchased  by  husband  ivith  money  borrowed,  on  pledge  of 
wife's  property ;  irhen  title  does  not  vest  in  her. — A  horse  purchased  by 
the  husband  with  money  borrowed  by  him  on  the  pledge  of  chattels  be- 
longing to  the  wife's  statutory  separate  estate,  becomes  the  projjcrty  of 
the  husband,  and  for  its  recovery  the  wife  can  not  maintain  a  claim  suit 
under  the  statute,  although  the  debt  was  paid  and  the  pledge  redeemed 
with  money  also  belonging  to  the  corpus  of  her  statutory  separate  estate.- 

4.  Chattel  taken  in  exchange  for  another,  the  statutory  estate  of  the  wife; 
title  to. — A  parol  exchange  of  an  article  of  personal  property,  belonging 
to  the  wife's  statutory  separate  estate,  for  other  personal  property,  does 
not  divest  her  title  in  the  former,  nor  vest  in  her  the  title  to  the  latter. 
(Evans  v.  English,  (31  Ala.  416,  and  Pollak  v.  Graves,  72  Ala.  347,  reaf- 
firmed, and  declared  to  have  become  rules  of  property.) 
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Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

Kennon  &  Brother,  a  partnership,  on  29th  December,  1882, 
sued  out  an  attachment  against  Oscar  C.  Dibble,  which  was 
levied  on  two  mares,  a  Jersey  bull,  a  wagon  and  some  corn  and 
fodder,  as  the  property  of  the  defendant  in  attachment.  This 
property  was  claimed  by  Mrs.  Lena  L.  Dibble,  the  wife  of 
Oscar  C.  Dibble,  and,  on  her  making  the  statutory  affidavit 
and  bond,  it  was  delivered  to  her  by  the  sheriff.  The  cause 
was  tried  on  an  issue  made  up  under  the  statute,  the  trial  re- 
sulting in  a  verdict  and  judgment  for  the  claimant. 

After  reading  in  evidence  the  writ  of  attachment,  with  the 
levy  indorsed  thereon,  the  plaintiff,  "proved  by  the  levying  of- 
ficer that  the  property  here  claimed  was  in  the  possession  of 
the  defendant  at  the  time  of  the  levy,  that  is  to  say,  that  said 
property  was  on  a  plantation  occupied  by  the  defendant  and  his 
wife,  and  upon  which  the  defendant  was  engaged  in  farming." 
They  also  proved  the  value  of  the  property.  '*  The  claimant 
proved  that  she  had  once  owned  a  house  and  lot  in  Montgom- 
ery, Alabama,  which  was  her  statutory  separate  estate,  she 
being  at  the  time  a  married  woman,  the  wife  of  defendant ; 
that  she  and  her  husband  sold  and  conveyed  that  property,  and 
invested  a  part  of  the  proceeds  in  the  plantation  in  Lee  county, 
upon  which  the  property  was  found  by  the  levying  officer;  and 
that  the  title  to  said  plantation  was  in  the  claimant  as  her  stat- 
utory estate."  As  the  evidence  introduced  on  behalf  of  the 
claimant  further  tended  to  show,  the  bull  and  wagon  were  pur- 
chased by  the  husband,  Oscar  C.  Dibble,  and  paid  for  with 
"his  wife's  money,  derived  from  the  sale  of  the  house  and  lot 
as  aforesaid,"  The  wagon  was  purchased  in  Columbus,  Geor- 
gia, nothing  being  said  "at  the  time  of  the  purchase,  as  to  the 
fact,  that  tlie  wife's  money  paid  for  it."  The  husband  ordered 
the  bull  "by  letter  from  Tennessee."  There  is  nothing  in  the 
record  showing  that  eitlier  the  wagon  or  bull  was  purchased  in 
the  wife's  name,  or  that  her  name  was  mentioned  in  eitlier  of 
the  transactions.  "The  proof  showed  that  the  corn  and  fod- 
der claimed  were  raised  on  said  plantation  in  Alabama,  and  as 
to  this  plaintiff  made  no  further  claim."  The  facts  disclosed 
by  the  evidence  touching  the  two  mares  are  sufficiently  indi- 
cated in  the  opinion,  except  that  it  may  be  added  that  the  pur- 
chase of  the  one,  and  the  exchange  for  the  other  were  both 
made  in  Columbus,  Georgia. 

The  plaintiffs  reserved  an  exception  to  the  charge  given  at 
the  claimant's  request,  set  out  in  the  opinion ;  and  that  ruling 
is  the  only  assignment  of  error  here  made. 

J.  M.  CniLToN  for  appellants.     (1)     As  to  the  two  mares  and 
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wagon,  the  question  of  the  title  must  be  determined  by  the 
laws  of  Georgia,  without  reference  to  the  married  woman's 
laws  of  Alabama. — Peak  v.  Yeldell,  17  Ala.  636  ;  Turner'  v. 
Fenner,  19  Ih.  362  ;  Evans  v.  Kittrell,  33  Ala.  452  ;  Hender- 
son V.  Adams,  35  Ala.  723.  That  the  purchaser's  domicile 
was  in  Alabama,  does  not  affect  the  question.  Nor  did  the 
mere  act  of  bringing  it  into  this  State  change  the  title. — Ca- 
halan  v.  Smaltz,  Monroe  (&  Co.,  70  Ala.  275,  (2)  Xo  statute 
laws  of  Georgia  were  put  in  evidence ;  and  in  the  absence  of 
such  evidence,  the  common  law  is  presumed  to  prevail  in  that 
State. — McAnally  v.  O'Neal,  56  Ala.  299.  By  the  common 
law,  the  property  belongs  to  the  husband. — McAnally  v. 
O^  Neal,  supra,  and  cases  there  cited  ;  Cahalan  v.  Smoltz, 
Monroe  c&  Co.,  supra.  (3)  What  has  been  said  with  refer- 
ence to  the  two  mares  and  the  wagon,  also  applies  to  the  Jer- 
sey bull.  It  was  ordered  by  letter  from  Tennessee  by  the  hus- 
band ;  and  the  laws  of  Tennessee  would  govern.  (4)  If,  how- 
ever, the  laws  of  Alabama  gov^ern,  the  charge  of  the  court  can 
not  be  sustained.  As  to  the  mare  purchased,  the  pledge  of  the 
wife's  property  for  the  money  borrowed,  and  the  subsequent 
payment  of  the  debt  and  redemption  of  the  pledge  with  her 
money,  could  not  operate  to  vest  title  in  her.  (5)  For  the 
other  mare  the  husband  exchanged  his  wife's  diamond  ring. 
All  the  evidence  is  set  out  in  the  bill  of  exceptions,  and  it  is 
nowhere  shown  that  the  husband  and  wife  conveyed  the  ring 
by  an  instrument  in  writing  attested  by  two  witnesses.  The 
transfer  was  therefore  void. — Irons  v.  Reynolds,  28  Ala.  305 ; 
Drake  v.  Glover,  30  Ala.  382  ;  Whitman  v.  Ahernathy,  33 
Ala.  154 ;  Boiling  v.  Mock,  33  Ala.  727  ;  Warfield  v.  Rave- 
sees,  38  Ala.  521  ;  Williams  v.  Auerhach,  57  Ala.  94 ;  Reeves 
V.  Linan,  57  Ala.  564 ;  English  v.  Evans,  61  Ala.  416.  (6)  It 
would  seem,  if  governed  by  the  laws  of  Alabama,  that  the 
purchase  of  the  wagon  and  bull  would  vest  title  in  the  wife. 

Geo.  p.  Harrison,  jr.,  contra.  (1)  The  law  of  the  domi- 
cil,  and  not  the  law  of  place  wiiere  the  negotiations  were  made, 
governs  in  this  case. — Wharton's  Conf.  Laws,  §  198  ;  Castle- 
man  v.  Jeffries,  60  Ala.  380.  (2)  The  proceeds  of  the  sale  of 
property  belonging  to  the  corpus  of  a  married  woman's  statu- 
tory separate  estate  may  be  invested  in  other  property,  which 
also  becomes  the  separate  estate  of  the  wife. — Code,  1876, 
§  2709  ;  Daffron  v.  Crump,  69  Ala.  79  ;  Evans  v.  English,  61 
Ala.  416.  Xor  is  the  rule  varied  because  nothing  was  said  at 
the  time  of  the  purchase  as  to  the  person  for  whom  the  prop- 
erty was  being  purchased.  See  authorities  supra.  (3)  So  far 
as  the  mare  acquired  by  the  exchange  of  the  diamond  ring  is 
concerned,  even  should  it  be  held  that  the  wife's  right  to  said 
23 
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ring  failed  to  pass,  because  not  shown  to  have  been  in  writing 
and  witnessed  as  provided  by  statute,  yet  the  title  remains  in 
the  party  with  whom  the  exchange  was  made,  and  the  plain- 
tiffs can"  not  recover,  no  possession  of  the  mare  by  the  hus- 
band having  been  shown,  except  in  the  right  of  the  wife.  (4) 
The  claimant  was  entitled  to  the  charge  as  given,  even  if  only 
entitled  to  recover  a  part  of  the  property  sued  for,  the  statute 
requiring  a  special  finding  as  to  each  piece  of  property  levied 
on.  If  not  entitled  to  recover  as  to  all  the  property,  the  plain- 
tiff should  have  asked  an  explanatory  or  limiting  charge. —  Ed- 
wards V.  White,  70  Ala.  365  ;  Connelly  v.  P.  (Jb  M.  Ins.  Co., 
66  Ala.  433 ;  Dicl'ey  v.  The  State,  68  Ala.  508 ;  Whilden  cfe 
Sons  V.  P.  (&  M.  Bank,  64  Ala.  2 ;  McClary  v.  Bash,  60  Ala. 
374  ;  Chapman  v.  Holding,  60  Ala.  523. 

STONE,  J. — The  circuit  court,  at  the  written  request  of 
claimant,  instructed  the  jury  that  if  they  believed  the  evidence, 
they  must  find  for  the  claimant.  The  claimant,  in  such  a  suit 
as  this,  stands  in  the  attitude  of  a  defendant ;  and  the  substance 
of  this  ruling  was,  that  the  plaintiffs  had  failed  to  make  a  case 
entitling  them  to  recover.  The  claimant  went  Hence  without 
day,  under  this  ruling;  for  it  left  no  ground  for  a  partial  recov- 
ery, if  the  testimony  was  believed.  Such  charge  was  improper, 
if  plaintiffs  were  entitled  to  have  any  part  of  the  property  con- 
demned ;  for  in  that  event  the  jury  could  not  find  for  the 
claimant. 

All  the  testimony  tends  to  show  that  the  Jersey  bull  and  the 
wagon,  though  purchased  by  the  husband,  were  paid  for  with 
moneys  that  were  of  the  corpus  of  the  wife's  statutory  separate 
estate ;  the  proceeds  of  the  sale  of  her  house  and  lot.  The 
statute  expressly  authorizes  such  investment  by  the  husband, 
and  declares  that  property  thus  purchased  becomes  the  separate 
estate  of  the  wife.— Code  of  1876,  §  2709.  The  testimony,  if 
believed,  entitled  the  claimant  to  these  two  chattels. 

The  corn  and  fodder,  according  to  the  evidence,  were  grown 
on  lands  which  were  the  statutory  estate  of  the  wife.  They 
were  income  or  profits,  not  corpus.  They  vested  in  the  hus- 
band as  trustee,  who  was  not  liable  to  account  for  them,  but 
they  were  not  subject  to  the  payment  of  his  debts. — Code, 
§  2706.  This  is  a  statutory  inhibition,  and  we  feel  bound  to 
give  effect  to  it.  True,  as  a  general  rule,  "when  it  is  shown 
that  at  the  time  of  the  levy  the  defendant  had  possession  of 
the  property,  a  presumption  of  ownership  arises.  The  pre- 
sumption [generally]  can  be  repelled  only  by  the  claimant  prov- 
ing title  in  himself,  or  connecting  himself  with  the  true  title, 
if  it  be  not  in  the  defendant." — Pollak  v.  Graves,  72  Ala.  347. 
TJie  statute  makes  this  an  exception  to  that  rule,  if  indeed  the 
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wife  has  not  such  an  interest  in  the  trust,  as  to  take  it  without 
the  operation  of  the  rule.  Tlie  corn  and  fodder  should  not 
have  been  condemned  to  the  attachment. 

The  remaining  chattels  rest  on  different  principles.  The 
larger  mare  was  purchased  with  money,  and  there  is  no  pre- 
tense for  saying  that  the  money  was  the  property  of  Mrs.  Dibble. 
The  husband  himself  borrowed  it  from  bank,  and  with  it  pur- 
chased and  paid  for  the  mare.  True,  when  he  borrowed  the 
money,  he  pledged  as  security  for  its  repayment  a  watch  and 
chain,  which  were  of  the  statutory  estate  of  his  wife.  But 
this  did  not  have  the  effect  of  making  either  the  money  or  the 
mare  her  property.  The  watch  and  chain  were  still  hers,  not- 
withstanding their  unauthorized  pledge  by  her  husband,  and, 
according  to  our  laws,  she  could  have  recovered  them  back, 
without  paj^ment  or  tender  of  the  debt. —  Whitinan  v.  Aher- 
nathy^  33  Ala.  154.  When  the  husband  afterwards  paid  the 
debt  to  the  bank  with  his  wife's  money,  the  corpus  of  her 
estate,  and  thus  redeemed  her  watch,  it  is  probable  this  armed 
her  with  an  equity  to  Irace  her  money  into  the  mare;  which 
equity  would  prevail  over  the  claim  of  the  husband,  and  of 
any  one  else,  except  honajide  purchasers  and  creditors  without 
notice. — PresUyn  v.  McMillan,  58  Ala.  84.  Mrs.  Dibble  can 
not  maintain  her  claim  to  the  larger  mare  in  the  present  pro- 
ceeding. 

The  case  of  the  smaller  mare,  for  which  the  husband  exchanged 
the  wife's  diamond  ring,  falls  precisely  within  the  principle  de- 
clared in  Evans  v.  English,  61  Ala.  416,  reaffirmed  in  Pollak  v. 
Graves,  72  Ala.  347.  Those  decisions  have  doubtless  become 
rules  of  property,  and  we  are  unwilling  to  overturn  them.  If 
the  question  were  an  open  one,  possibly  it  would  be  the  better 
policy  to  let  such  exchanges  stand  as  a  change  of  property,  un- 
less the  wife  herself  sliould  seek  to  disaffirm  the  contract.  It 
often  happens  that  market  commodities,  and  articles  of  small 
value,  are  of  the  cm'pus  of  the  wife's  statutory  estate.  These 
it  may  be  desirable  to  sell  or  exchange.  It  entails  exceeding 
trouble  and  annoj'ance  to  require  in  all  such  cases  the  written 
conveyance  of  husband  and  wife,  attested  by  two  witnesses,  or 
acknowledged  before  some  officer,  authorized  to  take  acknowl- 
edgments of  conveyances.— Code  of  1876,  §§  2707-8.  But 
these  are  questions  for  the  legislature.  The  wife's  claim  to  the 
smaller  mare,  under  our  rulings  above,  can  not  prevail. 

Reversed  and  remanded. 
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W^ortham  v.  Gurley. 

Detinue. 

1 .  Husband  and  ivife  ;  tchen  property  purchased  by  husband,  wife's 
statutory  estate. — A  purchase  of  personal  property  by  the  husband,  in 
the  name  of  the  wife,  and  for  her  benefit,  creates  in  her  a  statutory,  and 
not  an  equitable  separate  estate,  although  the  purchase-money  is  paid 
from  his  own  means,  as  a  gratuity. 

2.  Same ;  when  wife  should  sue  alone. — An  action  of  detinue  for  the 
recovery  of  personal  property  belonging  to  the  corpus  of  the  wife's  statu- 
tory separate  estate,  is  properly  brought  in  the  name  of  the  wife  alone.^ 

3.  Detinue  ;  when  can  be  maintained  on  jtrior  possession. — As  against  a 
mere  wrongdoer,  and  those  claiming  under  him,  detinue  may  be  main- 
tained on  proof  of  prior  possession. 

4.  Possession. ;  when  referred  to  the  title. — The  possession  of  personal 
property  by  a  tenant  in  common,  in  full  recognition  of  the  rights  of  his 
co-tenant,  is  the  possession  of  the  co-tenant;  and  possession  by  the  hus- 
band, or  by  the  husband  and  wife  jointly,  of  personal  property  belong- 
ing to  the  wife's  statutory  separate  estate,  is  her  possession. 

5.  When  seller  of  personal  property  and  those  claiming  under  hiin  es- 
topped from  denying  title  in  him  at  time  of  sale. — Where  one  in  possession 
of  personal  property  represented  that,  as  partner,,  he  owned  an  undi- 
vided half  interest  therein,  and  a  sale  of  the  property  was  effected  on  the 
faith  of  such  representation,  the  purchaser  parting  with  value  in  the  be- 
lief of  its  asserted  truth, — held,  in  an  action  of  detinue  by  the  purchaser 
and  the  owner  of  the  other  half  interest,  against  parties  claiming  under 
the  seller,  for  a  recovery  of  the  property,  the  possession  of  which  had 
been  forcibly  obtained  by  the  seller  after  the  sale,  and  by  him  tran.s- 
ferred  to  the  defendants,  that  he  was  estopped  from  denying  that,  at  the 
time  of  the  sale,  he  held  the  legal  title  to  the  interest  which  he  sold ; 
and  that  this  estoppel  was  binding  on  the  defendants. 

6.  Verdict ;  form  of  may  be  corrected  by  the  court. — While  the  court 
can  not  dictate  to  a  jury  the  verdict  they  should  return,  it  may,  after  the 
verdict  has  been  returned,  direct  them  to  put  it  in  proper  form,  and,  to 
this  end,  may  instruct  them  as  to  what  that  form  should  be. 

7.  Detinue;  time  when  value  of  property  to  he  assessed. — In  detinue, 
the  jury  may  assess  the  value  of  the  property  taken  at  any  time  between 
the  wrongful  taking  and  tiie  trial. 

8.  Same  ;  rule  for  assessment  of  damages. — The  damages  required  to 
be  assessed  in  detinue  for  the  detention  of  the  property,  includes  any  de- 
terioration in  the  value  of  the  properry,  occasioned  by  the  fault  of  the 
wrongdoer,  through  neglect,  abuse  or  non-use,  during  the  time  of  its  de- 
tention. 

9.  Detinue  by  ivife  to  recover  statutory  estate  ;  right  of  recovery  not 
affected  by  remoral  from  the  State. — In  detinue  by  a  married  woman,  to 
recover  property  belonging  to  the  corpus  of  her  statutory  separate  estate, 
her  right  of  recovery  is  not  aflfected  by  the  fact,  that,  at  the  time  the  suit 
was  commenced,  she  and  her  husband  had  removed  from,  and  were  non- 
residents of  the  State. 

Appeal  from  Madison  Circuit  Court. 
Tried  before  Hon.  II.  C.  Speake. 
Vol.  lxxv. 


1883.]  OF  ALABAMA.  357 

[Wortham  v.  Gurlej'.] 

This  was  an  action  of  detinue,  brought  by  Frank  B.  Gurley 
and  Emma  H,  Stewart  against  Larkin  A.  Wortham  and  others  ; 
and  it  was  commenced  on  26lh  May,  1874.  The  defendants 
pleaded,  "  in  short  by  consent,  the  general  issue,  with  leave  to 
give  in  evidence  any  matter  which,  if  specially  pleaded,  would 
be  a  good  plea  in  bar."  The  cause  was  tried  in  February, 
1882,  the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiffs.  As  shown  by  the  evidence,  Emma  H.  Stewart  was, 
in  and  prior  to  the  year  1873,  and  at  the  time  of  the  trial,  a 
married  woman,  the  wife  of  B,  R..  Stewart ;  but  the  fact  of 
coverture  is  not  disclosed  by  the  complaint. 

The  evidence  introduced  on  behalf  of  the  plaintiffs  tended  to 
show  that,  in  the  fall  of  the  year  1873,  B.  R.  Stewart  purchas- 
ed the  property  in  controversy  from  Frank  B.  (lurley  ;  not  for 
himself,  however,  but  for  his  wife,  or  for  the  firm  of  Hewlet 
<fe  Co.,  of  which,  as  she  claimed,  and  as  the  plaintiffs'  evidence 
tended  to  show,  she  was  a  member ;  but  whether  he  purchased 
for  her  individually,  and  she  afterwards  sold  to  the  firm,  or  for 
the  firm  in  the  first  instance,  is  not  clear  ;  that  said  property 
went  into,  and  continued  in  the  possession  of  Thomas  G.  Hew- 
let, of  said  firm,  and  was  by  him  used  and  operated,  for  and  on 
behalf  of  the  firm,  for  two  or  three  months,  when  he,  with  the 
knowledge  and  consent  of  Mrs.  Stewart,  sold  his  interest 
therein  to  Frank  B.  Gurley,  who  was,  in  pursuance  of  the  sale, 
placed  in  possession  of  the  property  by  Hewlet ;  that  said  Gur- 
ley, for  himself  and  Mrs.  Stewart,  held  possession  of  said  prop- 
erty, using  and  operating  it,  for  about  twenty  days,  when  Hew- 
let forcibly  took  possession  of  it  in  the  night-time,  and  after- 
wards conveyed  it  to  the  defendants,  who  were  his  creditors, 
and  who  were  in  possession  when  this  suit  was  brought.  The 
evidence  also  showed  that  the  contract  of  purchase  under 
which  Hewlet  &  Co.  claimed  title  was  not  in  writing  ;  and  that 
after  such  purchase,  but  prior  to  the  institution  -of  this  suit, 
Mrs.  Hewlet  and  her  husband  went  to  Arkansas ;  whether 
they  went  there,  with  the  intention  of  returning,  or  with 
the  purpose  of  changing  their  domicil  to  that  State,  is  not 
clear  ;  the  evidence  being  in  conflict  on  that  point.  The  de- 
fendants' evidence  tended  to  show,  inter  alia,  that  Mrs.  Stew- 
art was  never  a  member  of  the  firm  of  Hewlet  &  Co.,  but  that 
her  husband  was  ;  and  that  she  had  no  interest  in  the  property 
sought  to  be  recovered  in  this  action. 

Among  other  things,  the  court  charged  the  jury,  ex  mero 
motu,  "  tliat  the  coverture  of  the  plaintin,  Emma  H.  Stewart, 
could  only  be  interposed  as  a  defense  by  plea  in  abatement  duly 
verified  ;  and  that  although  they  might  find  from  the  evidence, 
that,  at  the  institution  of  this  suit,  she  was  the  wife  of  B.  R. 
Stewart,  and  that  her  estate  in  the  property  sued  for  in  this 
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action  was  her  common  law  or  equitable  estate,  this  defense 
w^ould  not  be  available  to  the  defendant  under  the  general 
issue."  The  court  gave  the  following  charges  at  the  plaintiffs' 
written  request :  (1)  "  If  the  jury  believe  from  the  evidence, 
that  Stewart  purchased  the  property  from  Gurley,  as  the  agent 
for  his  wife,  and  on  her  account,  and  at  the  date  of  such  pur- 
chase, and  when  this  suit  was  brought,  Stewart  and  his  wife 
were  citizens  of  the  State  of  Alabama,  although  they  may 
have  been,  when  this  suit  was  brought,  in  Arkansas ;  and,  at 
the  time  Hewlet  took  possession  of  the  property  [from  Gur- 
ley], Gurley  was  in  actual  possession,  holding  and  operating  it 
for  himself,  and  as  the  agent  of  Mrs.  Stewart,  and  that  Hewlet 
80  took  and  thereafter  held  possession  without  the  consent  of 
the  plaintiffs  ;  and  that  Hewlet,  before  so  taking  possession, 
had  sold  his  interest  to  Gurley,  and  had  received  from  Gurley 
his  written  obligation,  and  delivered  possession  of  the  property 
to  Gurley,  in  pursuance  of  the  sale  to  him  :  and  that  Hewlett 
while  so  in  possession,  sold  and  delivered  possession  of  the 
property  to  the  defendants  before  the- institution  of  this  suit^ 
and  they  thereafter  held  it  as  their  property  under  said  pur- 
chase from  Hewlet,  without  the  consent  of  the  plaintiffs,  then 
such  possession  by  the  defendants  would  be  unlawful,  and  the 
jury  would  be  authorized  to  find  for  the  plaintiffs."  (2)  "  The 
jury  are  not  limited  to  any  precise  point  of  time  in  fixing  the 
value  of  the  property,  but  may  locate,  it  at  any  time  between 
the  commencement  of  the  unlawful  detention  and  the  trial." 
(3)  "  It  is  for  the  jury  to  determine,  from  all  the  evidence  in 
the  case,  the  value  of  the  property  and  the  damages  to  be 
awarded  the  plaintiffs  for  its  unlawful  detention  ;  and  in  esti- 
mating such  damages,  the  proper  basis  is  the  value  of  the  use 
or  hire  of  the  property  during  its  detention,  and  the  deteriora- 
tion in  the  value  of  such  property  from  neglect,  abuse  or  non- 
use."  The  court  refused  to  give  the  following,  among  other 
charges  requested  in  writing  by  the  defendants :  (1)  "  If  the 
jury  find  from  the  evidence,  that  the  property  sued  for  was 
sold  by  Frank  B.  Gurley  to  the  plaintiff,  Emma  II.  Stewart,  in 
such  manner  as  to  create  a  statutory  separate  estate,  then  the 
said  Emma  H.  Stewart  could  only  part  with  her  interest,  or  any 
part  thereof,  in  said  property  by  instrument  in  writing,  signed 
by  her  and  her  husband,  B,  R.  Stewart,  and  attested  by  two 
witnesses;  and  if  they  further  find  that  she  did  not  so  sell  and 
convey  or  transfer  a  one-half  interest  to  Thomas  G.  Hewlet  by 
such  instrument,  then  her  transfer  to  said  Hewlet  would  be 
void,  and  Hewlet's  subsequent  sale,  if  he  made  one,  to  Frank 
B.  Gurley,  would  convey  no  interest  to  him,  and  their  verdict 
must  be  for  the  defendants."  (2)  "  So,  if  Gurley  transferred 
the  entire  property  to  Mrs.  Stewart  as  a  statutory  separate 
Vol.  lxxv. 
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estate,  and  if  he  received  his  title  from  her  through  Hewlet, 
and  such  title  was  not  transferred  by  a  written  instrument 
attested  by  two  witnesses,  Gurley  has  no  title,  and  the  jury 
must  find  for  the  defendants."  (3)  In  substance,  that  if  the 
jury  find  from  the  evidence,  that  the  property  sued  for  was 
purchased  by  B.  R.  Stewart  of  Frank  B.  Clurley  for  Emma  H. 
Stewart,  his  wife,  and  that  the  same  was  a  gift  from  Stewart  to 
his  wife,  then  it  would  be  an  equitable  estate  ;  and  if  an  equita- 
ble estate,  and  the  husband  had  possession  at  any  time  during 
coverture,  then  he  alone  could  sue  for  the  wife's  interest  in 
said  property,  and  if  he  did  not  so  have  possession,  and  it  was 
her  equitable  separate  estate,  then  the  husband  and  wife  should 
sue  jointly ;  and,  in  either  event,  the  jury  must  find  for  the 
defendants.  (4)  "If  the  jury  find  from  the  evidence,  that  at 
the  beginning  of  this  suit  B.  R.  Stewart  and  his  wife,  Emma 
H.  Stewart,  resided  in  Arkansas,  then  their  verdict  must  be  for 
the  defendants."  (5)  "  If  the  jury  believe  all  the  evidence  in 
this  case,  they  must  find  a  verdict  for  the  defendants."  To  the 
charges  given,  and  to  the  refusal  of  the  court  to  charge  as  re- 
quested the  defendants  excepted. 

The  jury,  after  considering  the  issues  submitted  to  them  for 
several  hours,  returned  a  verdict  for  the  plaintiffs,  and  assessed 
"  their  damages  at  S2000."  The  presiding  judge  having  told 
the  jury  that  their  verdict  was  not  in  form,  and  having  charged 
them,  against  the  defendants'  objection,  "  as  to  the  proper 
form  of  a  verdict,"  the  jury  again  retired  to  the  jury-room. 
"  After  the  lapse  of  a  few  minutes,  the  plaintiffs  moved  the 
court  to  send  a  form  of  verdict  to  the  jury  in  their  room. 
The  court,  against  the  defendants'  objection,  sent  the  following 
form  of  verdict  to  the  jury-room,  and  the  same  was  delivered 
to  the  jury,  to-wit:  '  We,  the  jury,  find  for  the  plaintiffs,  and 

assess  the  value  of  the  property  sued  for  as  follows,  viz  : , 

when  taken  on  the  20th  day  of  January,  1884,  at dol- 
lars ;  and  assess  the  damages  on  the  above  enumerated  property 

from  rust  and   non-use  at dollars.     We  further  assess 

the  plaintiffs'  damages  for  the  detention  of  the  property  sued 
for  as  follows,  viz,  at dollars,  for  the  hire  of  the  prop- 
erty from  January  21st,  1874,  up  to  the  2l8t  day  of  February, 
1882,  interest  included.'  The  defendants  excepted  to  the 
granting  of  said  motion,  and  also  to  the  action  of  the  court  in 
sending  said  form  of  verdict  to  the  jury."  The  jury  after- 
wards returned  a  verdict  for  the  plaintiffs,  following  the  above 
form. 

The  rulings  above  noted  are  among  the  assignments  of  error 
here  made. 

Walker  &  Shelby,  for  appellants. 
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Humes,  Gordon  &  Sheffey,  contra. 

SOMER.VILLE,  J. — The  action  is  one  of  detinue,  instituted 
by  the  appellees,  Gurley  and  Mrs.  Emma  Stewart,  as  co- 
plaintiffs,  for  sundry  articles  of  personal  property  appurtenant 
to  the  machinery  of  a  saw-mill,  claimed  by  the  appellants,  who 
were  defendants  in  the  court  below. 

Mrs,  Stewart,  one  of  the  plaintiffs,  is  shown  bv  the  evidence 
to  be  a  married  woman,  whose  husband  was  still  living  at  the 
time  of  the  commencement  of  the  suit.  The  nature  of  her 
estate  in  the  property  sued  for — whether  an  equitable  or  a 
statutory  separate  estate— is  important  in  determining  the 
question  raised  as  to  whether  the  husband  was  a  necessary  party 
plaintiff.  We  can  discover  no  evidence  in  the  record  which 
would  tend  to  show  in  her  any  other  than  a  stat^itoty  separate 
estate.  It  is  shown  that  her  husband  purchased  the  property 
from  Gurley,  who  was  the  original  owner,  and  who  is  now  one 
of  the  plaintiffs  in  the  action,  claiming  to  be  a  half  owner,  or 
tenant  in  common  with  the  wife.  Whether  Stewart  purchased 
for  the  exclusive  benefit  of  his  wife,  and  as  her  agent,  or  for 
the  benefit  of  the  partnership  of  Hewlet  &  Co.,  of  which  it 
is  claimed  Mrs.  Stewart  was  a  member,  the  nature  of  the  wife's 
estate  would  be  statutory — one  created  by  the  statute, — which 
comprehends  all  estates  acquired  in  any  manner,  except  such 
as  are  rescued  from  the  operation  of  the  provisions  of  the  Con- 
stitution and  the  Code  by  being  made  separate  by  contract  of 
the  parties.  This  can  be  done  .only  by  words  indicating  an 
intention  to  exclude  the  marital  rights  of  the  husband,  or  by 
a  gift  or  conveyance  made  by  the  husband  directly  to  the  wife. 
A  purchase  from  a  third  person,  in  the  name,  or  for  the  benefit 
of  the  wife,  is  insufficient  for  this  purpose,  although  the  hus- 
band may  furnish  the  consideration  from  his  own  means  as  a 
gratuity. —  Williams  v.  Williams,  68  Ala.  405  ;  Harris  v.  Har- 
ris, 71  Ala.  436;  Cahalan  v.  Monroe,  Smalts  <&  Co.,  70  Ala. 
271 ;  Code,  1876,  §  2705  ;  Const.  1875,  Art.  x,  §  6 ;  Lehman 
V.  Meyer,  67  Ala.  396. 

Admitting  that  the  defendant  could  raise  the  question  of  the 
husband's  non-joinder  as  plaintiff  under  the  general  issue,  and 
without  a  special  plea  of  Mrs.  Stewart's  coverture,  pleaded  by 
way  of  abatement — a  point  unnecessary  to  be  decided, — it  is 
obvious  that  the  husband  was  not  a  proper  party  plaintiff. 
The  action  relates  to  the  corpus  of  the  statutory  separate  estate 
of  Mrs.  Stewart — if  she  had  any  estate  at  all  in  the  property 
sued  for, — and  was  properly  brought  in  the  name  of  the  wife 
alone,  without  joining  her  husband  as  a  co-plaintiff. — Hurst  v. 
Tho7iijjso7i,  68  "Ala.  560;  Pickens  v.  Oliver,  29  Ala.  528; 
Code,  1876,  §  2892. 
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It  is  objected  that  the  plaintiff  Gurley  shows  no  title  to  tlie 
property  in  controversy,  such  as  will  authorize  a  recovery  by 
liim,  and  that  if  he  be  debarred  from  recovery,  his  co-plaintiff 
is  also  debarred.  It  would  be  a  sufficient  answer  to  this  to  say, 
that  the  evidence  tends  to  show  that  (irurley  was  in  actual  pos- 
session of  these  articles  of  property,  and  of  the  premises  upon 
which  they  were  situated,  claiming  them  as  the  property  of 
himself  and  Mrs.  Stewart  by  purchase  and  peaceable  tenure, 
and  that  Hewlet,  under  whom  the  defendants  claim,  entered 
upon  the  premises  by  force  and  took  possession  of  the  property 
as  a  wrongdoer.  In  such  a  case,  the  action  of  detinue,  like 
that  of  trover,  may  be  maintained  without  proof  of  any  general 
or  special  property  in  the  goods  claimed.  The  mere  possession 
of  the  plaintiffs  was  sufficient  evidence  of  title  as  against  a 
trespasser  or  wrongdoer. — Huddleston  v.  Huey^  73  Ala.  215. 

There  is  no  pretense  that  Clurley  held  possession  for  himself 
alone,  but  for  the  joint  benefit  of  himself  and  Mrs.  Stewart,  in 
full  recognition  of  her  rights  as  his  co-tenant.  His  possession 
was,  therefore,  hers,  on  the  familiar  principle  that  the  posses- 
sion of  one  tenant  in  common  is  also  that  of  his  co-tenant. 

And  the  rule  that  the  possession  of  personal  property  is 
prima  facie  evidence  of  title,  or  ownership,  applies  as  well  to 
property  belonging  to  the  wife  as  to  that  owned  by  any  other 
person.  The  possession  of  her  property  by  the  husband,  or  by 
herself  and  husband  jointly,  when  it  is  shown  to  be  her  statu- 
tory separate  estate,  is  her  possession,  he  being  presumed  to 
hold  merely  in  his  capacity  of  statutorj^  trustee,  with  powers 
specially  defined  and  strictly  limited. — Patterson  v.  Kicker, 
72  Ala.'  406 ;  Brunson  v.  Brooks,  68  Ala.  249. 

But  apart  from  this  view,  there  is  another  which  seems  con- 
clusive. When  Hewlet  was  in  possession  of  this  property, 
under  the  purchase  from  Gurley,  he  held  it  for  the  iirm  of 
Hewlet  &  Co.  He  asserted  claim  to  an  undivided  half  interest 
in  it,  as  one  of  the  partners.  When  he  sold  it  back  to  Gurley, 
he  did  so  upon  the  representation  that  he  was  joint  owner, 
having  title  to  such  interest.  Gurley  bought  on  the  faith  of 
this  representation,  and  parted  with  value  in  the  belief  of  its 
asserted  truth.  Hewlet,  therefore,  by  his  sale  to  Gurley,  hav- 
ing affirmed  that  he  had  title,  and  thereby  induced  the  pur- 
chase, can  not  now  be  permitted  to  assert  the  contrary  to  the 
prejudice  of  one  whom  he  has  misled  by  his  deceit.  It  can 
avail  him  nothing  in  this  suit,  that  he  had  no  good  title  to  the 
undivided  half  interest  which  he  claimed,  by  reason  of  Mrs. 
Stewart's  failure  to  execute  to  him  a  legal  conveyance  of  her 
statutory  separate  estate.  There  is  a  clear  estoppel,  operating  to 
preclude  him  from  denying  the  truth  of  his  former  affirmation. 
Force  is  added  to  this  view  by  the  fact  that  nowhere  in  this 
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record  does  Mrs.  Stewart  undertake  to  assail  the  legal  suffi- 
ciency of  the  alleged  sale  made  by  her  of  an  undivided  half 
interest  in  this  property  to  Hewlet.  By  uniting  as  co-plaintiff 
with  Gurley,  in  this  action,  she,  on  the  contrary,  solemnly 
affirms  its  validity.  Hewlet,  therefore,  can  not  assail  it.  As 
we  have  said,  he  is  estopped  by  his  previous  conduct,  and  this 
estoppel  binds  the  defendants,  who  are  his  privies  in  estate,  and 
whose  possession,  derived  from  him  through  his  tortious 
seizure,  is  equally  wrongful  with  his  own. 

There  was  nothing  objectionable  in  the  action  of  the  court 
putting  the  verdict  of  the  jury  in  proper  form  after  they  had 
returned  it.  There  was  no  change  in  the  amount  of  recovery, 
or  in  the  substance  of  the  verdict,  which  remained  unaltered. 
It  was  a  correction  in  form  only. — Ewing  v.  Sanford,  21  Ala. 
157 ;  Hughes  v.  The  State,  12  Ala.  458.  There  is  an  obvious 
difference  between  dictating  the  substance  of  a  verdict  to  a 
jury  before  they  retire  for  deliberation,  and  merely  correcting 
the  form  of  a  verdict  after  its  rendition  in  open  court. 

The  rule  declared  by  the  court  as  to  the  proper  measure  of 
damages  was  free  from  error.  In  detinue,  as  in  trover,  it  is 
permissible  for  the  jury  to  assess  the  value  of  the  property 
taken  at  any  time  between  the  date  of  the  tort  and  the  trial. 
Otherwise  a  tort-feasor  might  often  reap  pecuniary  profit  from 
his  own  wrongful  act  by  a  mere  retention  of  the  property  sued 
for  after  judgment  against  him. — Johnson  v.  Marshall,  Si  Ala. 
522 ;  Bo'lly  v.  Flournoy,  54  Ala.  -99. 

In  our  opinion  the  court  also  properly  instructed  the  jury, 
that  the  damages  required  to  be  assessed  for  the  detention  of 
the  property  included  any  deterioration  in  its  value  occasioned 
by  the  fault  of  the  wrongdoer,  through  neglect,  abuse,  or  non- 
use,  during  the  period  of  detention.  This  injury  is  shown  to 
have  resulted  from  the  tortious  act  of  seizure  and  detention  as 
its  natural  and  proximate  cause,  and  was  a  legitimate  element 
of  damage  in  addition  to  the  value  of  rent  or  hire.  This  is 
the  rule  adopted  in  Freer  v.  Covjles,  44  Ala.  314,  and  is  gen- 
erally supported  by  authority. — Allen  v.  Fox,  51  N.  Y,  562; 
Ziizke  v.  Goldhery,  38  Wis.  216  ;  2  Sedgw.  Dam.  (7th  Ed.)  424, 
note  a.  The  rule,  as  observed  by  Mr.  Sutherland  in  his  recent 
work  on  damages,  does  not  include  any  compensation  for  the 
wear  and  depreciation  naturally  consecjuent  upon  the  use  of 
the  property ;  but  "  if  the  defendant,  by  his  wrongful  conduct, 
has  deteriorated  the  property,  or  a  loss  on  its  value  has  proxi- 
mately and  with  certainty  resulted  from  the  wrongful  deten- 
tion, that  should  be  recovered  for,  in  addition  to  the  value,  in 
order  to  give  the  owner  full  indemnity." — 3  Suth,  Dam.  pp. 
546,  541,  547.  This  we  deem  to  be  the  correct  rule,  and  a 
proper  construction  of  the  statute,  which  requires  the  jury  to 
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assess  not  only  the  value  of  the  property,  but  "  damages  for  its 
detention." — Code  1876,  Jj  2944.  The  mere  recovery  of  the 
property,  in  its  depreciated  condition,  which  the  plaintiff  has 
no  option  to  refuse,  with  the  value  of  its  liire  or  rent  during 
detention,  would  manifestly  be  incommensurate  with  the  rule 
of  adequate  compensation,  which  is  a  fundamental  principle  in 
the  law  of  damages. 

The  question  of  parties  to  this  action  can  not  be  affected  by 
the  fact,  that  Mrs.  Stewart  and  her  husband  may  have  become 
non-residents  of  Alabama  at  tlie  time  it  was  commenced.  The 
wife  was  resident  here  when  she  acquired  title  to  tlie  property. 
It  was  her  statutory  separate  estate,  created  by  the  laws  of  Ala- 
bama, operating  upon  a  contract  of  sale  made  in  this  State. 
No  law  of  any  foreign  State  or  jurisdiction  could  influence  it. 
The  law  of  this  State — the  lex  fori — must  govern  under  these 
circumstances  as  to  all  forms  of  remedies  and  modes  of  pro- 
ceeding adopted  in  legal  actions  pertaining  to  it. — King  v. 
Martin,  67  Ala.  177;  Story's  Confi.  L.,  §  556;  Judge  v. 
Wright,  73  Ala.  324 ;  3  Parson's  Contr.  *588. 

The  rulings  of  the  circuit  court  present  no  errors  prejudi- 
cial to  the  appellants,  and  the  judgment  must  be  affirmed. 


Seals  'V.  Robinson  <&  Co. 

Bill  in  Equity  to  set  aside  Conveyance  of  'Land  as  Fraiidu- 

lent  and  Void. 

• 

1.  Bill  in  equity;  rule  of  pleading. — It  is  a  cardinal  rule  of  eiiuity 
pleading  under  the  statute,  as  it  was  prior  to  its  enactment,  that  the  bill 
must  show  by  direct  and  positive  averments,  with  clearness  and  accu- 
racy, all  matters  essential  to  the  complainant's  right  to  relief;  they  nmst 
not  be  made  to  depend  upon  inference,  nor  will  averments  of  them  which 
are  ambiguous,  uncertain  and  inconclusive,  be  accepted  as  sufficient. 

2.  Bill  in  double  aspect;  when  defect  not  reached  by  motion  to  dismiss 
or  general  deinurrer. — While  a  bill  in  equity  framed  in  a  double  aspect 
is  demurrable,  if  either  aspect  is  insufficient  to  support  the  right  of  com- 
plainant to  relief,  advantage  of  the  defect  must  be  taken  by  demurrer 
specifj'ing  the  ground  of  objection,  and  affording  complainant  an  oppor- 
timity  of  removing  it  by  amendment ;  advantage  of  it  can  not  be  taken 
by  motion  to  dismiss  for  want  of  equity,  or  by  general  demurrer. 

3.  Motion  to  disini»s  bill  for  want  of  equity;  its  office. — A  motion  to 
dismiss  a  bill  for  want  of  equity  is  not  the  equivalentof  a  demurrer,  and 
is  not  appropriate  to  reach  mere  defects  or  insufficiencies  of  pleading 
curable  by  amendment;  but  it  should  be  entertained  only  when,  admit- 
ting the  facts  apparent  on  the  face  of  the  bill,  whether  well  or  illy 
pleaded,  the  complainant  is  without  right  to  equitable  relief. 

4.  Objections  to  evidence  in  equity;  practice  in  reference  to. — In  chan- 
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eery,  objections  to  the  admissibility  of  evidence  ought  to  be  reduced  to 
writing,  and  a  reference  to  them  should  be  incorporated  in  the  note  of 
submission,  or  they  should  otherwise  be  called  directly  to  the  chancel- 
lor's attention;  and  if  this  is  not  done,  and  the  chancellor  fails  to  notice 
them,  the  presumption  is  indulged  that  they  were  waived. 

5.  VoluiiUiry  convei/ancf';  when  infected  with  actual  fraud,  may  he 
attacked  by  creditors,  e.risting  or  subsequent. — A  voluntary  conveyance  is 
valid  and  operative  as  to  subsequent  creditors,  if  it  be  not  shown  that 
there  was  mala  fides  or  fraud  in  fact  in  the  transaction ;  but,  if  actual 
fraud  is  shown,  whether  directed  against  existing  or  subsequent  credi- 
tors, either  class  can  successfully  impeach  and  defeat  it,  so  far  as  it 
affects  the  right  to  satisfaction  of  their  debts. 

6.  Sanie;  proof  of  fraud. — When  a  voluntary  conveyance  is  attacked 
for  actual  fraud  by  a  subsequent  creditor  of  the  grantor,  the  general  rule 
applies,  that  fraud  will  not  be  presumed,  but  must  be  proved  ;  and  the 
burden  of  its  proof  is  on  the  complainant ;  but  the  rule  does  not  require 
that  the  fraud  nuist  be  proved  by  direct  and  positive  evidence;  it  may 
be  shown  by  circumstances  leading  to  a  rational,  well  founded  convic- 
tion of  its  existence. 

7.  Conveyance  of  husband  to  wife;  estate  created  by. — As  a  direct  gift 
or  conveyance  by  the  husband  to  the  wife  is  valid  only  in  a  court  of 
equity,  it  is  regarded  as  creating  in  the  wife  an  equitable  separate  es- 
tate, although  it  does  not  contain  words  in  exclusion  of  the  husband's 
marital  rights  ;  and  hence,  the  estate  thereby  created  is  not  within  the 
influence  or  operation  of  the  statutes  enabling  the  wife  to  take  and  hold 
property  owned  by  her  at  the  time  of  marriage,  or  by  her  subsequently 
acquired. 

8.  Voluntary  conveyance  by  husband  to  wife;  badges  of  fraud  on  attack 
by  subsequent  creditor. — When  a  voluntary  conveyance,  executed  by  the 
husband  to  his  wife,  is  attacked  for  actual  fraud,  the  extent  and  value  of 
the  property  conveyed,  its  kind  and  character,  are  all  facts  to  be  consid- 
ered in  determining  whether  the  transaction  is  infected  with  a  covinous 
intent ;  and  the  fact  that  by  the  deed  the  husband  strips  himself  of  all 
visible,  tangible  property  subject  to  execution  at  law,  retaining  only 
choses  in  action  of  uncertain,  doubtful  value,  while  not  in  itself  conclu- 
sive, but,  it  may  be,  weak  and  inconclusive  evidence  of  fraud,  will 
awaken  suspicion,  and  add  strength  to  other  circumstances  which  may 
also  be,  in  themselves,  insufficient  to  establish  a  fraudulent  intent. 

9.  Same;  ir\Jient  of  donor  must  prevail  on  attack  for  actual  fraud. 
In  such  case,  the  wife  being  a  mere  volunteer,  and  having  no  equity 
which  will  protect  her  against  the  rights  of  creditors,  it  is  not  her  intent 
in  accepting  the  conveyance,  but  the  intent  of  the  husband  in  executing 
it,  which  is  material ;  his  fraud  being  visited  upon  her,  though  she  may 
be  doli  incapax,  or  her  intentions  may  be  fair  and  honest. 

10.  Same;  attempt  to  create  a  statutory  estate  in  wife  a  badge  of  fraud. 
A  provision  in  such  conveyance,  that  the  wife  shall  hold  the  property 
<ronveyed  "as  her  separate  property  under  the  statutes  of  the  State  gov- 
erning the  estates  of  married  women,"  although  it  may  not  be  valid  as  a 
limitation  upon  the  estate  (conveyed,  creating  in  her  a  statutory  estate, 
is  indicative  of  an  intention  on  his  part  to  do  so,  and  thereby  vest  in 
himself,  under  the  statute,  the  property  conveyed,  as  husband  and  trus- 
tee for  his  wife,  entitling  him  to  the  rents  and  profits  so  long  as  he  con- 
tinues in  that  relation,  freed  from  liability  for  his  debts;  and  hence,  on 
an  attack  of  the  conveyance  for  actiuil  fraud  by  a  subse(iuent  creditor,  it 
is  a  material  fact,  tending  to  show  a  covinous  intent  on  the  part  of  the 
husband  in  the  execution  of  the  convi.'yance. 

11.  Same;  failure  to  record  as  evidence  of  fraud. — While  the  omission 
to  have  such  conveyance  recorded  for  six  months  after  its  execution,  the 
husband  remaining  in  possession,  claiming  ownership  of  the  property, 
and  vouching  the  ownership  as  entitling  him  to  credit,  and  upon  the 
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faith  of  it  obtaining  credit,  is  but  a  fact  or  circumstance  indicative  of 
fraud,  and  is  open  to  explanation,  which,  if  just  and  reasonable,  would 
neutralize  all  unfavorable  influences  that  might  be  drawn  from  it,  yet,  ig- 
norance, on  the  part  of  the  wife,  of  the  necessity  for  registration,  is  igno- 
rance of  the  law,  which  can  not  be  accepted  as  explanatory  of  the 
omission,  especially  when  she  knew  that  her  husband,  after  the  execu- 
tion of  the  conveyance,  and  before  its  registration,  embarked  in  a  new 
mercantile  enterprise,  contracting  debts  to  a  large  amount. 

12.  Same;  badges  of  fraud;  ivhen  ivill  authorize  impeachment  by  sub- 
sequent creditor. — The  omission  to  register  such  conveyance,  the  want  of 
notoriety  of  its  existence,  the  magnitude  of  the  property  conveyed, 
when  compared  with  the  value  of  that  which  was  retained,  the  attempted 
re.servation  of  a  specific  benefit  to  the  donor,  which  he  could  hold  free 
from  liability  for  debts,  his  engagement  in  business  very  soon  after  the 
execution  of  the  conveyance,  obtaining  a  false  credit  because  of  his  pos- 
session, and  of  representations  of  ownership  of  the  property  conveyed, 
to  which  the  donee  by  hersupineness,  at  least,  contributed,  are  all  badges 
of  fraud,  indicative  that  the  donor's  intent  was  the  hinderance,  delay  and 
fraud  of  creditors,  which  will  authorize  a  subsequent  creditor  of  the 
grantor  to  successfully  attack  the  conveyance,  whether  the  fraudulent 
intent  was  directed  against  existing  or  subsequent  creditors. 

Appeal  from  Pike  Cliancery  Court. 

Heard  before  Hon.  Joiix  A.  Foster. 

Tliis  was  a  bill  in  equity  by  J.  M.  Robinson  &,  Co.,  a  mer- 
cantile partnership,  carrying  on  business  in  Louisville,  Ken- 
tucky, simple  contract  creditors  of  S.  J.  Seals,  against  the  said 
Seals,  R.  C.  Seals,  his  wife,  and  W.  A.  Weldon,  seeking  to 
have  vacated  and  set  aside,  as  fraudulent  and  void,  a  deed  exe- 
cuted by  S.  J  Seals  to  his  wife,  bearing  date  17th  June,  1881, 
and  conveying  to  her  several  lots  of  land,  situate  in  the  city  of 
Troy,  in  this  State;  and  to  liave  the  property  conveyed  by  the 
deed  sold  for  the  payment  of  complainants'  demand ;  and  it 
was  filed  on  2()th  February,  1882.  As  appears  from  the  aver- 
ments of  the  bill,  and  from  the  proof,  the  complainants  sold 
S.  J.  Seals,  on  29th  and  30th  days  of  September,  1881,  goods, 
wares  and  merchandise,  amounting  in  price  to  nearly  one  thou- 
sand dollars,  on  credit,  and  without  security,  the  debt  maturing 
at  two  and  four  months;  on  whicli  was  paid,  <>n  24:th  Novem- 
ber, 1881,  the  sum  of  two  hundred  dollars.  The  bill  alleges  : 
"That  at  the  time  said  purchases  were  made,  the  said  S.  J. 
Seals  held  and  owned  in  his  own  name  and  right  a  large  amount 
of  real  estate  and  personal  property,  of  great  value,  to-wit,  eight 
or  ten  thousand  dollars,  consisting  of  valuable  brick  storehouse's 
in  the  city  of  Troy,  and  dwellings  and  lots  in  said  city,  and 
stock  in  trade  and  choses  in  action,  as  represented  by  him,  of 
the  value  of  four  thousand  dollars;  and  that  upon  the  faith  of 
said  real  and  personal  property,  so  owned  by  him  and  held  and 
standing  in  the  name  of  said  S.  J.  Seals,  in  his  own  right  as 
aforesaid,  your  orators  were  induced  to  sell  and  credit  and  trust 
said  S.  J.  Seals,  and  sell   and  deliver  to  him  goods,  wares  and 
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merchandise  upon  the  credit  aforesaid.  Orators  further  aver 
that,  at  the  time  the  said  S.  J.  Seals  made  the  purchases  afore- 
said, he  had  himself  reported  in  commercial  circles  as  being 
worth,  over  and  above  all  liabilities,  in  his  own  right,  twelve 
thousand  dollars;  and  through  these  representations,  and  his 
property  aforesaid,  he  was  enabled  to  obtain  credit  and  to  be 
trusted."  It  is  then  averred  that  on  9th  January,  1882,  the 
said  S.  J.  Seals  filed  in  the  office  of  the  judge  of  probate  of 
said  county,  for  record,  the  deed  in  question,  which  is  made  an 
exhibit  to  the  bill.  The  consideration  expressed  in  the  deed  is 
the  natural  love  and  affection  which  the  grantor  had  and  bore 
towards  his  wife,  the  grantee,  and  the  property  is  conveyed  to 
her  in  fee  simple,  to  have  and  to  hold  "as  her  separate  prop- 
erty under  the  statutes  of  the  State  governing  the  estates  of 
married  women."  After  averring  the  execution  by  S.  J.  Seals, 
on  17th  February,  1882,  of  an  assignment  of  all  his  property, 
then  owned  by  him,  to  W.  A.  Weldon,  his  father-in-law,  as  as- 
signee or  trustee  for  the  benefit  of  his  creditors,  the  bill  pro- 
ceeds: "Your  orators  further  represent  to  your  Honor,  and 
aver  the  fact  so  to  be,  that  the  said  deed  made  by  said  Seals  to 
his  said  wife,  R.  C.  Seals,  was  not  executed  on  the  ITth  day  of 
June,  1881,  but  was  executed  some  time  after  that  date,  to-wit, 
about  the  9th  day  of  January,  1882.  But  orators  aver  that  if 
they  are  mistaken  in  this,  then  they  aver  that  said  deed  was  not 
delivered  on  said  day,  and  was  never  in  fact  delivered  until  the 
9th  day  of  January,  1882,  when  the  same  became,  for  the  first 
time,  a  matter  of  record." 

It  is  also  averred  that  said  deed  was  without  valuable  consid- 
eration ;  that  at  the  time  of  its  execution,  the  said  S.  J.  Seals 
was  financially  embarrassed  and  in  failing  circumstances,  which 
was  known  to  his  wife;  that  it  was  executed  and  delivered  by 
him  with  the  intention,  and  for  the  purpose  of  hindering,  de- 
laying and  defrauding  the  complainants  and  his  other  credit- 
ors ;  and  that  such  fraudulent  intention  and  purpose  were  known 
to  his  wife,  and  the  deed  was  accepted  by  her  in  furtherance 
thereof.  The  bill  then  contains  this  averment :  "  And  plaintiffs 
aver  that  if  said  deed  [was  executed  and  delivered]  at  the  time 
it  purports  to  have  been  executed  and  delivered,  there  was  a 
secret  understanding  and  agreement  between  the  said  Seals  and 
his  wife,  that  the  same  should  not  become  a  matter  of  record 
at  said  time  ;  and  so  far  as  the  existence  of  the  said  deed  was 
concerned,  the  whole  commercial  world  was  kept  in  blissful 
ignorance  thereof,  until  the  said  Seals  had  purchased  all  the 
goods  he  wanted,  amounting  to  several  thousand  dollars  [in 
value],  and  had  disposed  of  the  same ;  and  then,  for  the  first 
time,  it  came  to  light,  after  the  same  had  been  concealed  from 
your  orators,  and  all   persons,  for  the  period  of  nearly  seven 
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whole  months;  and  all  this  time  the  said  Seals,  his  wife  con- 
senting thereto,  was  holding  himself  out  to  the  world  as  th«^ 
owner,  in  his  own  right,  of  said  property,  for  the  purpose  of 
defrauding  his  creditors,  and  those  with  whom  he  might  after- 
wards deal  on  credit  and  trust."  It  is  also  charged  that  the 
deed  is  fraudulent,  as  to  prior  and  subsequent  creditors,  in  that 
said  Seals  "  had  a  reservation  therein  in  favor  of  himself,  being 
the  trustee  of  his  said  wife,  to  control  and  enjoy  the  rents  of 
said  property,  without  accounting  to  any  one  for  the  same." 
The  bill  was  subsequently  amended,  averring  the  death  of  S.  J. 
Seals  after  the  tiling  of  the  original  bill,  and  making  his  ad- 
ministrator a  party  defendant. 

To  the  bill  as  amended  Mrs.  Seals  and  W.  A  Weldon  filed  a 
demurrer,  the  character  of  which  is  stated  in  the  opinion.  The 
demurrer  was  overruled,  and  the  defendants  answered.  Mrs. 
Seals,  in  her  answer,  which  was  not  under  oath,  averred,  and 
testimony  introduced  on  her  behalf  tended  to  show,  that  the 
deed  in  question  was  executed  and  delivered  at  or  about  the 
time  it  bore  date,  for  the  hona  fide  purpose,  on  the  part  of 
herself  and  husband,  of  making  a  provision  for  her  and  three 
children,  minors  of  tender  years,  her  husband  being  induced 
thereto  by  bad  health,  and  an  apprehension  of  an  early  death 
from  a  chronic  disease  with  which  he  was  then  atHicted,  and 
also  a  desire  to  avoid  an  administration  upon  his  estate  ; 
and  that  she  did  not  have  the  deed  recorded  at  an  earlier 
date,  because  she  was  not  advised  of  the  necessity  of  registra- 
tion, and  was  finally  induced  to  have  it  recorded  by  a  sugges- 
tion from  a  third  party,  that  the  record  would  be  proof  of  its 
contents  in  the  event  of  a  loss.  She  admitted  that  her  husband 
owed  debts  at  the  time  of  the  execution  of  the  deed,  but  de- 
nied that  he  was  then  financially  embarrassed,  and  also  the  aver- 
ments of  the  bill  charging  fraud. 

The  material  facts  and  circumstances  disclosed  by  the  evi- 
dence for  the  complainants,  on  which  they  relied  to  sustain  the 
averments  of  fraud  contained  in  the  bill,  are  sufficiently  indi- 
cated in  the  opinion.  There  was  no  direct  or  positive  evidence 
introduced  by  them,  that  the  wife  had  any  knowledge  of  the 
husband's  financially  embarrassed  condition  when  the  deed  was 
executed,  or  of  his  intention  to  hinder,  delay  and  defraud  his 
creditors,  or  of  any  other  fraudulent  intention  or  purpose  on 
his  part ;  or  that  she  combined  and  conspired  with  him  for  the 
purpose  of  perpetrating  any  fraud  ;  or  that  she  withheld  the 
deed  from  record  for  any  fraudulent  purpose. 

On  the  hearing,  had  on  pleadings  and  proof,  and  on  a  mo- 
tion to  dismiss  the  bill  for  want  of  equity,  the  chancellor  caused 
a  decree  to  be  entered,  overruling  the  motion,  declaring  the 
deed  fraudulent  and  void,  and  granting  relief  to  the  complain- 
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ants.  The  decree  also  overrules  '*  the  exceptions  to  the  testi- 
mony ;"  but  the  record  fails  to  disclose  these  exceptions,  or  their 
nature  or  extent. 

The  rulings  of  the  court,  in  overruling  the  demurrer,  the 
motion  to  dismiss,  and  the  exceptions  to  testimony,  and  in 
granting  relief  to  the  complainants,  are  here  assigned  as  error. 

M.  N.  Carlisle,  for  appellants. 

N.  W.  Griffin,  contra. 

BRICKELL,  C.  J. — The  rules  of  pleading  in  a  court  of 
equity,  as  to  matters  of  form,  are  not  so  strict  as  the  rules 
originally  prevailing  in  courts  of  common  law.  The  statutory 
requirement  in  reference  to  bills  in  equity  is,  that  they  "  must 
contain  a  clear  and  orderly  statement  of  the  facts  on  which  the 
suit  is  founded,  without  prolixity  or  repetition,  and  conclude 
with  a  prayer  for  the  appropriate  relief."  A  bill  conforming 
to  this  requirement,  under  the  practice  and  the  decisions  of 
this  court,  would  have  been  deemed  unobjectionable  before  the 
enactment  of  the  statute.  The  statute  has  not,  however,  been 
construed  as  in  derogation  of  the  cardinal  rule.,  as  it  has  been 
frequently  termed,  that  the  bill  must  show  with  accuracy  and 
I  clearness  all  matters  essential  to  the  complainant's  right  to  re- 
lief. These  matters  must  not  be  made  to  depend  upon  infer- 
ence, nor  will  ambiguous  averments  of  them  be  accepted  as 
sufficient.  The  averments  must  be  direct  and  positive,  not  un- 
certain and  inconclusive. — Spencev.  Duren,  3  Ala.  251 ;  Cock- 
rell  V.  Gurley^  26  Ala.  405  ;  Diwkvjorthv.  Duchioorth.,  35  Ala. 
70.  A  bill  may  be  framed  in  a  double  aspect ;  alternative 
averments  may  be  introduced  ;  but  each  alternative  must  pre- 
sent a  case  entitling  the  complainant  to  the  same  relief.  The 
bill  is  demurrable,  if  in  either  alternative  the  complainant  is 
not  entitled  to  any  relief,  or  is  entitled  to  relief  essentially  dif- 
fering in  character. — Andreim  v.  McCoy,  8  Ala.  920;  Lucas 
V.  Oliver,  34  Ala.  626  ;  Hives  v.  Walthall,  38  Ala.  329  ;  Da- 
vid V.  S/tepard,  40  Ala.  587  ;  Micon  v.  AshursU  55  Ala.  607. 

If  the  original  bill  contains  alternative  averments,  and  either 
averment  is  insufficient  to  support  the  right  of  the  complainant 
to  the  relief  prayed,  the  objection  was  not  presented  in  the 
chancery  court  by  demurrer.  Advantage  of  it  was  claimed 
only  by  motion  to  dismiss  for  want  of  equity.  A  motion 
to  dismiss  for  want  of  equity  is  not  the  equivalent  of 
a  demurrer;  nor  is  it  appropriate  to  reach  mere  defects  or 
insufficiences  of  pleading  curable  by  amendment,  which  is 
matter  of  right  at  any  time  before  final  decree.  It  should  be 
entertained  only  when,  admitting  the  facts  apparent  on  the  face 
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of  the  bill,  whether  well  or  illy  pleaded,  the  complainant  is 
without  right  to  equitable  relief.  When  it  is  apparent,  if  the 
facts  were  well  pleaded,  a  case  for  relief  would  exist,  the  de- 
fendant should  be  put  to  a  demurrer,  specifying  the  grounds  of 
objection,  affording  the  complainant  the  opportunity  of  remov- 
ing them  by  amendment. — Hooper  v.  S.  da  M.  R.  R.  Co.^  6.) 
Ala.  529.  The  demurrer  interposed  was  general ;  it  fails,  in 
the  words  of  the  statute,  *'  to  set  forth  the  grounds,"  and  the 
the  statute  prohibits  the  hearing  of  it. — Iiart  v.  Clark^  54 
Ala.  490. 

Objections  to  the  admissibility  of  evidence,  in  tihancery, 
ought  to  be  reduced  to  writing,  and  a  reference  to  them  should 
be  incorporated  in  the  note  of  submission,  or  they  should  be 
otherwise  called  directly  to  the  attention  of  the  chancellor.  If 
the  fact  that  thej^  have  been  made  is  not  noted  in  the  submis- 
sion, or  it  is  not  otherwise  shown  that  they  were  called  to  the 
attention  of  the  chancellor,  and  he  does  not  notice  them,  on 
appeal,  the  presumption  is  that  they  were  waived. 

It  is  settled  by  a  long  line  of  decisions  in  this  court,  that  a 
voluntary  conveyance,  a  conveyance  not  resting  upon  a  valua- 
ble consideration,  is  void  ])er  6«,  without  any  regard  to  the 
intention  of  the  parties,  however  free  from  covin  or  guile  they 
may  have  been,  as  to  the  existing  creditors  of  the  donor,  with- 
out regard  to  his  circumstances,  or  the  amount  of  his  indebt- 
edness, or  of  the  kind,  value  or  extent  of  the  property  conveyed, 
if  it  be  not  exempt  from  liability  for  the  payment  of  debts. 
As  to  subsequent  creditors,  if  it  be  not  shown  that  there  was 
m-ala  fides,  or  fraud  in  fact  in  the  transaction,  the  conveyance 
is  valid  and  operative.  But  if  actual  fraud  is  shown,  it  is  not 
of  importance  whether  it  was  directed  against  existing  or  sub- 
sequent creditors  ;  either  can  successfully  impeach  and  defeat 
the  conveyance,' so  far  as  it  breaks  in  upon  the  right  to  satisfac- 
tion of  their  debts.  The  distinction  between  existing  and 
subsecjuent  creditors  is,  that,  as  to  the  former,  the  conveyance 
is  void  per  se,  for  the  want  of  a  valuable  consideration  ;  as  to 
the  latter,  because  it  is  infected  with  actual  fraud. — M^Uer  v. 
Thompson,  3  Port.  196;  Cato  v.  Easley,  2  Stew.  214;  Moore 
V.  Spence,  6  Ala.  506;  Costilh  v.  Thompson,  9  Ala.  937; 
Thomas  v.  DeGrafenreid,  17  Ala.  602 ;  Foote  v.  Cobb,  18 
Ala.  585  ;  Stokes  v.  Jones,  Ih.  734;  s.  c.  21  Ala.  731 ;  Gannard 
V.  Eslava,  20  Ala.  732 ;  Randall  v.  Lang,  23  Ala.  751  ;  Stiles 
V.  Lif/htfoot,  26  Ala.  443  ;  Hugyins  v.  Perrine,  30  Ala.  396  ; 
Cole  V.  Varner,  31  Ala.  244 ;  Pinkston  v.  McLemore,  lb.  308 ; 
Williams  v.  Avery,  33  Ala.  115.  The  right  of  the  subsequent 
creditor  depends  upon  the  existence  of  actual  fraud  in  the  trans- 
action ;  the  burden  of  proving  it  rests  upon  him. — liump  on 
Fraud.  Con.  308.  The  general  rule  applies,  that  fraud  must  be 
24 
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proved  ;  it  will  not  be  presumed,  if  the  facts  and  circumstances 
shown  in  evidence  may  consist  with  honesty  and  purity  of  in- 
tention. But  it  must  not  be  supposed  that  fraud  must  be 
proved  by  direct  and  positive  evidence,  or  that  it  is  incapable 
of  proof  by  circumstances  leading  to  a  rational,  well  grounded 
conviction  of  its  existence.  There  is  no  fact  which  may  be  the 
subject  of  controversy  in  a  judicial  proceeding,  civil  or  criminal, 
that  is  not  the  subject  of  proof  by  circumstantial,  as  distinguished 
from  positive  or  direct  evidence.  As  the  fraud  vitiating  a  trans- 
action at  the  instance  of  creditors  lies  in  the  intention  of  the 
parties  tc^it,  vicious  intent  is  not  generally  susceptible  of  proof 
otherwise  than  by  evidence  of  circumstances  indicative  of  it. 
The  intention  is  a  mental  emotion,  of  which  the  external  signs 
are  the  acts  and  declarations  of  the  parties,  taken  in  connection 
with  the  concomitant  circumstances. — Huhhard  v.  Allen,  59 
Ala.  283  ;  Harrell  v.  Mitchell,  61  Ala.  270  ;  Thames  v.  Eem- 
hert,  63  Ala.  561  ;  Pickett  v.  Pipkin,  64  Ala.  520. 

The  conveyance  now  assailed  by  subsequent  creditors  of  the 
grantor  is  of  real  estate,  is  purely  voluntary,  founded  upon  no 
other  consideration  than  love  and  affection,  and  the  controlling 
purpose  of  its  execution  was  a  provision  for  the  wife  of  the 
donor.  It  is  made  directly  to  the  wife,  without  the  interposi- 
tion of  a  trustee,  and  at  law  is  a  mere  nullity.  All  contracts 
and  conveyances  made  between  husband  and  wife  directly,  at 
common  law,  are  invalid,  for  the  reason  that  husband  and  wife 
are  regarded  as  but  one  person,  and  the  legal  existence  of  the 
wife  is  merged  in  that  of  the  husband. —  Gamble  v.  Gamble,  11 
Ala.  966 ;  Puryear  v.  Puryear,  12  Ala.  13 ;  Bradford  v. 
Goldsborough,  15  Ala.  311 ;  Fi^iersonv.  Frierson,  21  Ala.  549. 
The  statutes  creating  and  defining  the  separate  estates  of  mar- 
ried women  are  not  in  abrogation  of  this  doctrine  of  the  common 
law  ;  they  are  not  intended  to  sever  the  unity  of  the  husband 
and  wife,  so  far  as  to  confer  on  them  capacity  to  contract  with, 
or  to  convey  directly  to  each  other. — Short  v.  Battle,  52  Ala. 
456;  McMillan  v.  Peacock,  57  Ala.  127.  Although  this  is 
the  recognized  doctrine  of  the  common  law,  a  court  of  equity, 
when  the  contract  or  conveyance  is  fair  and  just,  will  give  to  it 
full  effect  and    validity. —  Williams  v.  Maidl,  20  Ala.    721 ; 

Williams  v.  Avery,  38  Ala.  115;  Mc  Williams  v.  Ramsey,  23 
Ala.  813  ;  Andreses  v.  Andrews,  28  Ala.  432;  Spencer  v.  God- 
win, 30  Ala.  355.  As  a  gift  or  conveyance  by  the  husband  to 
tlie  wife  directly  is  invalid  at  law,  and  is  valid  only  in  a  court 
of  equity,  it  is  regarded  as  creating  in  the  wife  an  equitable 
separate  estate,  though  it  may  not  contain  words  denoting  that 
it  is  for  her  sole  and  separate  use,  or  words  in  exclusion  of  the 
marital  rights  of  the  husband';  and  that  the  estate  is  not  con- 
sequently within  the  influence   or   operation   of   the  statutes 
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enabling  the  wife  to  take  and  hold  the  property  owned  by  her 
at  the  time  of  the  marriage,  or  to  which  she  may  become  en- 
titled subsequently. — McMillan  v.  Peacock,  sujyra  i  Ratcliffe 
V.  Dougherty,  24  Miss.  181 ;  Warren  v.  Brown,  25  Miss.  66 ; 
Short  V.  Battle,  stfpra. 

The  conveyance  is  of  all  the  visible,  tangible  property  of  the 
donor,  subject  to  execution  at  law.  All  that  he  retained,  con- 
sisted of  choses  in  action,  of  uncertain,  doubtful  value.  It  is 
said  by  Judge  Story  that,  "  if  a  husband  should  by  deed  grant 
all  his  estate  or  property  to  his  wife,  the  deed  would  be  held 
inoperative  in  equity,  as  it  would  be  in  law  ;  for  it  could,  in  no 
just  sense,  be  deemed  a  reasonable  provision  for  her  (which  is 
all  that  courts  of  equity  hold  the  wife  entitled  to) ;  and,  in  giv- 
ing her  the  whole,  he  would  surrender  all  his  own  interests. " 
2  Story's  Eq.  §  1374.  In  Coates  v.  Gerlach,  44  Penn.  St.  46, 
the  court  said  :  "A  conveyance  that  denudes  a  husband  of  all, 
or  the  greater  part  of  his  property,  is  much  more  than  a  rea- 
sonable provision  for  a  wife  ;  for  in  considering  what  is,  and 
what  is  not  a  reasonable  provision,  the  circumstances  of  the 
husband  are  to  be  regarded,  his  probable  necessities  as  well  as 
his  debts.  Equity  will  not  assist  a  wife  to  impoverish  her  hus- 
band." Whether  a  court  of  equity  would  refuse  to  enforce 
this  conveyance  upon  the  ground  that  the  provision  for  the 
wife  is  unreasonable,  and  that  giving  to  it  effect  would  work 
injustice  to  the  husband,  it  is  not  neeessarj^  to  consider.  The 
circumstances  of  each  case  must  be  considered  as  determining 
the  reasonableness  of  a  provision  for  wife  or  children,  and  a  con- 
vej'ance  may  be  valid  inter  2>artes,  which  the  court  would  not 
hesitate  to  pronounce  fraudulent  as  to  creditors. — Jones  v. 
Ohenchain.  10  Gratt.  259  ;  1  Bish.  on  Mar.  Women,  §  755. 
When  the  rights  of  creditors  are  involved,  the  extent  and  value 
of  the  property  conveyed,  its  kind  and  character,  are  all  facts 
to  be  considered  in  determining  whether  the  transaction  is  in- 
fected with  a  covinous  intent.  The  fact  that  a  donor  strips 
himself  of  all  visible,  tangible  property  which  is  subject  to  ex- 
ecution at  law,  retaining  only  choses  in  action  of  uncertain, 
doubtful  value,  may  not  be  conclusive  proof  of  fraud ;  taken 
alone  it  may  be  weak  and  inconclusive  ;  but  it  will  awaken  sus- 
picion and  add  strength  to  other  circumstances  which  may 
in  themselves  be  also  insufficient  to  prove  that  his  intent  was 
fraudulent.  And  it  is  his  intent,  not  the  intent  of  the  donee, 
which  is  material  ;  the  fraud  of  the  donor  is  visited  upon  the 
donee,  though  he  may  be  doli  incapax,  or  though  his  inten- 
tions may  be  fair  and  honest,  for  he  comes  in  as  a  volunteer, 
and  has  no  equity  which  will  protect  him  against  the  rights  of 
creditors. — Pickett  v.  Pipkin,  64  Ala.  520. 

The  conveyance  is  not  only  of  all  visible  property  of  the 
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donor  subject  to  execution  at  law,  the  value  of  which  far  ex- 
ceeds the  highest  estimate  of  the  value  of  the  choses  in  action 
he  retained,  but  it  contains  the  unusual,  if  not  remarkable  pro- 
vision, that  the  donee  shall  hold  the  property  conveyed  "  as 
her  separate  property  under  the  statutes  of  the  State  governing 
the  estates  of  married  women."  The  eifect  which  would  be 
given  this  clause  of  the  conveyance,  or  whether  it  is  capable  of 
being  construed  as  limiting  and  qualifying  the  estate,  narrow- 
ing its  incidents,  lessening  the  dominion  of  the  donee,  as  the 
estate  is  created  by  the  general  words  which  precede  it,  is  not 
now  of  importance.  Whether  it  is,  or  is  not  valid  and  quali- 
fying as  a  limitation,  subjecting  the  estate  and  the  wife's  do- 
minion to  the  properties  of  a  statutory  estate,  which  is,  in  but 
a  limited  sense,  a  separate  estate,  it  is  indicative  of  the  inten- 
tion of  the  donor ;  and  that  intention  is,  in  one  aspect,  now 
of  the  highest  importance.  Subjecting  the  estate  to  the  stat- 
ute would  vest  it  in  the  donor  as  husband  and  trustee  for  the 
donee,  entitling  him  to  its  rents  and  profits,  so  long  as  he  con- 
tinues in  that  relation,  freed  from  liability  to  account  to  the 
donee,  and  exempt  from  liability  for  his  debts.  In  other  words, 
he  does  not  part  with  the  property  absolutely,  but  reserves  to 
himself  a  specific  benefit  which  it  is  to  yield,  though  the  own- 
ership is  vested  in  the  donee. 

Another  circumstance  it  is  of  importance  to  consider.  More 
than  six  months  passed  after  the  execution  of  the  conveyance 
before  its  registration.  Whatever  may  have  been  the  general 
circumstances  of  the  donor  at  the  time  of  the  execution  of  the 
conveyance,  and  upon  this  point  the  evidence  is  not  so  clear 
and  satisfactory  as  it  could  probably  have  been  made,  the  fact 
is,  that  when  the  conveyance  was  delivered  to  the  judge  of 
probate  for  registration,  he  was  insolvent,  and,  in  but  Tittle 
more  than  a  month  thereafter,  made  a  general  assignment  for 
the  benefit  of  creditors.  During  the  interval  between  the  exe- 
cution and  registration  of  the  conveyance,  he  continued  in  pos- 
■session,  claiming  ownership  of  the  property,  vouching  the 
ownership  as  entitling  him  to  credit,  and  upon  the  faith  of  it 
obtained  credit.  The  omission  to  register  the  conveyance  is 
but  a  fact  or  circumstance  indicative  of  fraud,  and  is  open  to 
explanation,  which,  if  just  and  reasonable,  would  neutralize  all 
unfavorable  inferences  that  may  be  drawn  from  it.  The  only 
explanation  now  offered  is,  that  the  donee  was  ignorant  of  the 
necessity  for  registration  ;  ignorant  that  the  law  required  reg- 
istration to  protect  her  from  thd  claims  of  subsequent  purchas- 
ers from  the  husband,  or  from  the  claims  of  judgment  credi- 
tors. This  is  ignorance  of  law,  whicii  can  not  be  accepted  as 
explanatory  of  the  omission.  But  she  was  not  ignorant  that 
the  husband,  after  the  execution  of  the  conveyance,  and  before 
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its  registration,  embarked  in  a  new  mercantile  enterprise,  con- 
tracting debts  to  a  large  amount.  Kor  is  ignorance  of  the  ne- 
cessity of  registration,  or  of  the  duty  of  giving  publicity  to  the 
fact  that  he  was  not  the  owner  of  the  property,  imputed  to 
him.  The  evidence  is  conclusive  that  he  concealed  the  fact  of 
the  conveyance,  and  represented  himself  as  having  title. 

The  omission  to  register  the  conveyance,  the  want  of  noto- 
riety of  its  existence,  the  magnitude  of  the  property  conveyed, 
when  compared  with  the  value  of  that  which  was  retained,  the 
attempted  reservation  of  a  specific  benefit  to  the  donor,  which 
he  could  hold  free  from  liability  for  debts,  his  engagement  in 
business  very  soon  after  the  execution  of  the  conveyance,  ob- 
taining a  false  credit  because  of  his  possession  and  representa- 
tions that  he  was  the  owner  of  the  property,  to  which,  to  say 
the  least,  the  donee  by  her  supineness  contributed,  are  all 
badges  of  fraud,  or  circumstances  indicative  that  the  intent  of 
the  donor  was  the  hinderance,  delay,  and  fraud  of  creditors. 
Bump  on  Fraud.  Con.  308.  It  is  not  of  importance,  whether 
the  intent  was  directed  against  present  or  subsequent  creditors  ; 
in  either  event,  the  conveyance  may  be  successfully  impeached 
by  a  subsequent  creditor.  We  concur  in  the  conclusion  of  the 
chancellor,  that  the  conveyance  must  be  deemed  fraudulent  as 
to  creditors,  prior  or  subsequent,  and  the  decree  is  of  con- 
sequence affirmed. 


Clark,  Adm'r,  v.  Head,  Adm  Y  ad  litem.  ' 

Final  Settlement  of  Insolvent  Estate  in  Probate  Co-urt. 

1.  Settlement  of  administration  on  decedent's  estate  ;  when  probate  court 
without  jurisdiction. — Jane  R.  died  leaving  her  brother,  Richard  R.,  one 
of  her  heirs  at  law  and  distributees.  Afterwards  he  died,  and  his  estate 
was  declared  insolvent.  At  the  time  of  his  death,  he  was  a  large  debtor 
to  the  estate  of  Jane  R.,  and  the  claim  was  regularly  proved  and  filed 
against  his  insolvent  estate.  C.  is,  and  for  many  years  has  been  the  ad- 
ministrator of  both  estates.  The  settlement  of  the  adnjinistration  of 
Jane  R.'s  estate  has  been  removed  into,  and  is  pending  in  the  chancery 
court.  C,  as  administrator  of  the  insolvent  estate  of  Richard  R.,  hav- 
ing been  cited  to  make  a  final  settlement  of  his  said  administration  in 
the  probate  court,  pleaded  the  facts  stated  above,  as  ousting  the  jurisdic- 
tion of  that  court  to  make  the  settlement.  Held,  that  neither  estate 
could  be  completely  settled,  without  taking  into  the  account  the  settle- 
ment of  the  other,  thus  re<juiring  the  largely  flexible  powers  of  a  court 
of  equity ;  and  that  the  powers  of  the  probate  court  being  inadequate  to 
administer  just  and  final  relief  in  the  premises,  that  court  was  without  , 
jurisdiction  to  make  the  settlement. 
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Appeal  from  Greene  Probate  Court, 

Tried  before  Hon.  W.  C.  Olivek. 

The  facts  are  sufficiently  stated  in  the  opinion. 

T.  C.  Clark  and  Thos.  W.  Coleman,  for  appellant. 

Thos.  Seay  and  J  as,  E.  Webb,  contra. 

STONE,  J, — Jane  Randolph  and  Richard  Randolph  were 
sister  and  brother.  Jane  died  without  lineal  descendants,  leav- 
ing her  brother  Richard,  who  survived  her,  one  of  her  heirs  at 
law  and  distributees.  Richard  then  died,  and  his  estate  has  been 
decreed  insolvent.  Richard,  at  his  death,  was  a  large  debtor  to 
the  estate  of  Jane,  and  her  claim  was  regularly  proved  and  filed 
against  the  insolvent  estate,  Thomas  C,  Clark,  the  appellant, 
is,  and  for  many  years  has  been,  the  administrator  of  each  of 
said  estates.  The  settlement  of  the  administration  of  Jane's 
estate  has  been  removed,  and  is  now  pending  in  the  chancery 
court  of  Greene  county.  Clark,  as  administrator  of  the  insol- 
vent estate  of  Richard,  was  cited  to  make  a  tinal  settlement  of 
his  said  administration  in  the  probate  court,  and  he  pleaded  the 
facts  stated  above,  as  ousting  the  jurisdiction  of  the  probate 
court  to  make  the  settlement.  Demurrers  were  sustained  to  his 
pleas,  and  final  decrees  rendered  against  him,  from  which  the 
present  appeal  is  prosecuted.  The  sole  question  is,  had  the 
probate  court  jurisdiction  to  make  the  settlement. 

For  appellant,  it  is  contended  that  inasmuch  as  Clark  was 
the  representative  of  each  of  the  estates,  and  the  interests  of 
the  two  estates  are  antagonistic,  this  of  itself  deprived  the  pro- 
bate court  of  jurisdiction  to  preside  in  the  settlement.  The 
following  authorities  are  relied  on  in  support  of  this  view : 
Hayes  v.  Cochrell.,  41  Ala,  75;  Bruce  v.  Strickland,  47  Ala, 
192;  Gri-(jin  v.  Pringle,  56  Ala,  486;  -Ex  parte  Lyon,  60  Ala, 
650 ;  Tankersly  v.  Pettis,  61  Ala,  364.  The  appellee  con- 
tends that  the  probate  court  had  jurisdiction,  by  virtue  of  the 
act  of  March  17,  1875  (Code  of  1876,  §§  2625-6).  We  deem 
it  unnecessary  in  this  case  to  consider  what  effect  the  statute 
relied  on  lias  on  our  former  rulings,  cited  above. 

The  appellant  further  contends  that  under  the  peculiar  facts 
of  this  case,  and  the  relations  these  estates  bear  to  each  other, 
the  probate  court,  by  reason  of  its  limited,  statutory  powers, 
can  not  administer  proper  relief,  and  that  on  this  ground  the 
chancery  court  is  alone  competent  to  settle  these  complicated 
accounts, 

Richard  Randolph's  estate  is  debtor  to,  and  distributee  in  the 
estate  of  Jane  Randolph,  In  order  to  distribute  her  estate,  it 
is  necessary,  first,  to  reduce  the  assets  to  possession.     The  debt 

Vol,  lxxv,  ' 
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from  Richard's  estate  is  part  of  the  assets,  and,  therefore,  the 
pro  rata  of  the  assets  of  Kichard's  estate  must  be  brought  in. 
This,  of  course,  only  brings  in  the  jrro  rata  share  now  in  hand, 
and  does  not  inchide  his  distributive  interest  in  Jane's  estate. 
That  has  not  been  ascertained,  and  can  not  be  until  her  estate 
is  settled,  and  her  estate  can  not  be  settled  until  the  jjro  rata  of 
the  debt  from  Richard's  estate  is  realized.  Considering,  now, 
that  the  administration  of  Jane's  estate  is  pending  in  chancery, 
and  that  of  Richard's,  in  the  probate  court,  let  us  inquire  how 
it  will  work,  beginning,  as  we  must,  with  a  settlement  of  Rich- 
ard's estate.  Taking  the  result  of  the  settlement  shown  in  this 
record  as  a  guide,  Richard's  estate  paid  a  dividend  a  little  less 
than  twenty  per  cent.  Proceeding  next  to  settle  and  distribute 
Jane's  estate,  Richard's  comes  in  for  a  distributive  share,  as 
one  of  the  next  of  kin  entitled  to  distribution.  And  this  dis- 
tributive interest  in  Jane's  estate  becomes  assets  in  the  hands 
of  Richard's  administrator,  for  a  second  settlement,  distribu- 
tion and  disbursement  among  his  creditors.  Jane's  estate,  be- 
ing one  of  his  creditors,  and  the  largest,  receives  another  divi- 
dend on  the  debt  of  Richard's  estate,  which  necessitates  a  sec- 
ond settlement  and  distribution  of  her  estate  among  her  next 
of  kin,  Richard's  estate  being  one  of  her  distributees.  And 
this  forces  a  third  settlement  of  Richard's  estate,  and  a  third  dis- 
tribution among  his  creditors.  Xor  would  the  see-saw  process 
end  here,  but  we  have  not  made  the  calculation  to  ascertain 
how  often  these  cross  settlements  would  have  to  be  repeated, 
before  the  fund  would  be  reduced  so  low,  as  to  be  unworthy  of 
contention. 

Against  this  cross  contention,  almost  interminable  in  its  na- 
ture, if  the  settlement  of  the  Richard  Randolph  estate  he  trans- 
ferred to  the  chancery  court,  where  the  settlement  of  the  Jane 
Randolph  estate  is  pending,  then  most  if  not  all  of  these  em- 
barrassing difficulties  will  be  obviated.  The  two  accounts  be- 
ing taken  together  and  before  the  same  officer,  one  report  and 
one  decree  can  mete  out  equal  and  exact  justice.  And  this,  we 
hold,  furnishes  a  sufficient  equity  for  transferring  the  settle- 
ment of  the  Richard  Randolph  estate  to  the  chancery  court. 
Stewart  v.  Stewart,  31  Ala.  207 ;  Clark  v.  Eubank,  65  Ala.  245  ; 
Wharton  v.  Moragne,  62  Ala.  20J.  The  above  is  a  summary 
of  the  obstacles  in  the  way  of  probate  jurisdiction,  if  Richard 
Randolph's  indebtedness  to  his  sister's  estate  existed  before, 
and  at  the  time  of  her  death. 

But  suppose,  as  the  record  indicates,  the  indebtedness  of 
Richard  accrued  after  the  death  of  his  sister,  testatrix,  and 
grew  out  of  his  devastavit  of  assets  of  her  estate,  in  his  hands 
as  her  personal  representative.  Would  this  simplify  the  ac- 
counts 'i     Not  in  the  least.     First,  having  received  and  failed 
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to  account  for  assets  of  her  estate,  could  he  claim  distribution, 
until  he  had  accounted  for  the  assets  he  had  thus  received  and 
converted,  possibly  in  greater  amount  than  his  distributive 
share?  Suppose  his  distributive  share  should  be  greater  than 
the  sum  of  his  deficit  to  his  sister's  estate.  This  would  pro- 
duce additional  assets  of  his  estate,  for  disbursement  among 
his  creditors,  excluding,  of  course,  his  sister's  estate,  which 
would,  thereby,  have  ceased  to  be  a  creditor.  Suppose,  on  the 
other  hand,  his  distributive  share  should  be  less  than  the  amount 
of  his  default.  Then  the  excess  only  of  his  indebtedness 
would  stand  a  charge  against  his  insolvent  estate,  entitled,  at 
its  then  reduced  sum,  to  shsLve  in  the  distribution  of  his  assets. 
Now,  none  of  these  inquiries  could  be  answered — none  of  these 
perplexing  difficulties  solved — without  a  settlement,  not  only 
of  Richard  Randolph's  estate,  but  of  Jane's  also.  In  fact,  neither 
estate  could  be  completely  settled,  without  taking  into  the  ac- 
count the  settlement  of  the  other.  Only  one  tribunal,  with 
largely  flexible  powers,  and  by  considering  the  accounts  some- 
w^iat  together,  can  administer  just  and  final  relief  in  the  prem- 
ises. The  powers  of  the  probate  court  are  inadequate  to  the 
service.  The  settlement  can  be  made  properly  only  in  the 
chancery  court. 

The  decree  of  the  probate  court  is  reversed,  at  the  cost  of 
the  appellees  in  the  probate  court  and  in  this  court.  The  cause 
will  not  be  remanded. 


Herring  v.  Cherry,  Smith  <&  Co. 

Motion  to  enter  Judgment  Nunc  2^to  Tunc. 

1.  Amendment  of  record  nunc  pro  tunc ;  evidence  in  support  of. — On  a 
motion  to  amend  a  record  nunc  pro  tunc,  parol  evidence  is  never  admis- 
sible; but  the  court,  in  considering"  such  motion,  can  only  look  to  mat- 
ters of  record,  or  <piasi  of  record,  including  anj'  entrj-  or  order  made  by 
or  under  the  authority  of  the  court,  in  some  book  belonging  to  the  office, 
and  authorized  to  be  kept  by  law,  or  to  papers  on  file  in  the  cause, which 
may  properly  be  considered  as  <juasi  records  of  the  court. 

2.  Same;  irhen  entry  of  judgment  can  not  he  made. — An  amendment 
of  the  record  nunc  pro  tunc,  by' entry  of  a  judgment  for  the  plaintiff,  can 
not  be  inade  on  a  paper  found  in  the  file,  not  entitled  in  the  cause,  and 
not  marked  filed,  purporting  to  be  a  verdict  of  the  jury  "  for  the  plain- 
tiff," and  to  be  signed  by  the  foreman,  in  the  absence  of  some  entrj'  or 
memorandum  on  the  judge's  docket,  or  other  record  evidence,  that  a 
judgment  was  rendered  in  the  cause  at  the  term  the  trial  is  alleged  to 
have  taken  place. 

3.  Same  ;  admissibility  of  parol  evidence. — In  such  case,  it  is  not  per- 
VoL.  LXXV. 
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iiiissible  to  prove  by  parol  evidence,  that  there  was  a  trial  of  the  cause 
before  a  jury,  and  tliat  the  paper  purporting  to  be  a  verdict  was  in  fact 
the  verdict  returned  by  the  jury. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  lion.  H.  D.  Clavton. 

This  was  a  motion  by  tlie  plaintiffs  in  a  statutory  real  action 
in  the  nature  of  ejectment,  appellees  in  this  court,  to  amend 
the  record  7iunc  pro  tunc  by  entering  judgment  in  their  favor. 
As  recited  in  the  bill  of  exceptions,  on  the  hearing  of  the  mo- 
tion it  was  shown  that  "there  was  on  file  in  the  said  cause  a 
paper-writing  as  follows :  'We,  the  jury,  find  verdict  for  the 
plaintiff.  C.  W.  Peabody,  Foreman.'  Said  writing  was  not 
indorsed  on  the  complaint,  or  any  paper  in  the  cause,  but  was 
written  on  a  separate  piece  of  paper,  on  which  there  was  no 
other  writing.-'  The  plaintiffs  were  then  allowed  to  prove, 
against  the  defendant's  objection,  that  at  a  previous  term  of  the 
court,  said  cause  was  submitted  to  a  jury,  and  was  by  them 
tried,  and  that  "the  paper-writing  above  referred  to  was  re- 
turned by  the  jury  as  their  verdict  in  said  cause."  To  this  rul- 
ing the  defendant  excepted.  As  further  recited  in  the  bill  of 
exceptions,  "this  was  all  the  evidence  adduced  to  show  there 
had  been  a  trial  of  said  cause,  or  a  verdict  rendered  therein  by 
the  jury.  There  was  no  minute  entry  of  any  kind,  nor  was 
there  any  memorandum  on  the  judge's  docket,  or  elsewhere, 
showing  that  any  trial  of  said  cause  had  been  had,  or  any  ver- 
dect  rendered,  except  the  said  paper- writing."  The  court 
granted  the  motion,  and  caused  the  said  verdict  to  be  entered  of 
record,  and  a  judgment  to  be  entered  thereon  ;  and  to  this  rul- 
ing the  defendant  excepted. 

The  rulings  above  noted  are  here,  mier  alia,  assigned  as 
error, 

J.  M.  Chilton,  for  appellant. 

W,  H,  Barnes  &  Son,  contra. 

SOMEKVILLE,  J. — The  amendment  authorized  by  the  cir- 
cuit court  in  this  case  was  improperly  allowed  under  the  rule  pre- 
vailing in  this  State  in  reference  to  making  amendments  of  re- 
cords nunc  pro  tunc.  Our  established  practice  is  to  permit  such 
amendments  to  be  made  only  on  matters  of  record,  or  quasi  of 
record,  and  parol  evidence  is  never  admissible  in  aid  of  such  a 
motion. — Lilly  v.  Larhin,  66  Ala,  126 ;  Nahers  v.  Meredith, 
67  Ala.  333;  Metcalfv.  Metcalf,  19  Ala,  319;  Drauyhan  v. 
Tomheckhee  Bank,  1  Stew,  66;  s,  c.  18  Amer.  Dec.  38;  Ec 
parte  Jones,  61  Ala.  399, 
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The  entry  of  a  judgment  nunc  pro  tunc  is  never  proper,  in 
the  absence  of  record  evidence  that  a  judgment  has  been  or- 
dered by  the  court,  its  function  being  to  supplement  the  faihire 
or  neglect  of  the  clerk  to  copy  such  judgment  more  elaborately 
upon  the  record.  For  this  purpose  the  court  can  only  look  to 
matters  of  record,  including  any  entry  or  order  made  by  or 
under  the  authority  of  the  court,  in  some  book  belonging  to 
the  office,  and  authorized  to  be  kept  by  law,  or  to  papers  on  file 
in  the  cause,  which  may  properly  be  considered  2JS>quaKi  records 
of  the  court. —  Hudson  v.  Hudson^  20  Ala.  364.  The  amend- 
ment must  be  in  aid  of  something  that  has  been  imperfectly 
done,  and  not  to  do  something  which  has  been  totally  left  un- 
done. If  the  record  fails  to  show  any  entry  or  memorandum 
of  the  judge  ordering  a  judgment,  no  case  is  presented  author- 
izing a  nunc  2}fo  tunc  entry. — Freeman  on  Judg.  (3d  Ed.) 
§§  68,  62. 

Where  the  papers  on  file  in  the  cause  show  a  verdict  ren- 
dered at  a  previous  term,  and  there  is  an  order  or  memoran- 
dum on  the  judge's  docket  showing  the  fact  of  the  rendition 
of  judgment  on  such  verdict,  however  brief  or  imperfect,  an 
entry  nunc  pro  time  may  be  made  at  a  subsequent  term  of  the 
court,  entering  up  judgment  in  proper  form.  The  case  oi  Mays 
V.  Hassell,  4  SteM\  &  For.  222,  cited  on  the  brief  of  appel- 
lee's counsel,  does  not  go  further  than  this,  and  such,  in  fact,  is 
the  generally  recognized  rule  on  the  subject. — Thompson  v. 
Miller,  ^^tew.  470:  Gray  v.  Thomas,  12  Sm.  &  Marsh.  Ill; 
Shephard  v.  Brenton,  20  Iowa,  41. 

The  record  in  the  case  before  us  fails  to  show  any  entry  or 
memorandum  on  the  judge's  docket,  or  any  other  record  evi- 
dence that  a  judgment  was  rendered  in  the  cause  at  the  term 
when  the  alleged  trial  took  place.  No  action  of  the  court  is 
shown  on  the  paper  claimed  to  be  a  memorandum  of  the  verdict 
of  the  jury  signed  by  the  foreman.  This  is  fatal  to  the  case, 
and  could  not  be  supplemented  by  oral  evidence.  We  need  say 
nothing  of  other  errors  assigned. 

The  act  of  March  1,  1881,  regulating  the  mode  of  procedure 
in  making  amendments  of  this  character,  does  not  change  the 
foregoing  principles  of  law,  which  have  so  long  prevailed  in 
this  State.  It  only  provides  for  giving  notice  of  such  applica- 
tions to  adverse  parties,  and  regulates  the  taxation  of  costs. 
The  proviso  is  express,  that  the  act  ''  shall  not  be  so  construed 
as  to  extend  or  enlarge  the  power  or  jurisdiction  of  any  court 
to  enter  any  judgment,  order,  or  decree,  nunc  pro  tuncP — Acts 
1880-81,  pp".  66-67,  §  3. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
judgment  here  rendered  dismissing  the  motion  of  the  appel- 
lees at  their  own  costs. 

Vov.  I.XXV. 
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Snyder  v.  Glover. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Conveyance  by  married  woman  of  lands,  her  statutory  estate  ;  when 
passes  legal  title. — A  deed  of  bargain  and  sale,  absolute  on  its  face,  exe- 
cuted by  husband  and  wife  as  reijuired  by  the  statute,  reciting  a  moneyed 
consideration,  and  purporting  to  convey  lands,  the  statutory  separate 
estate  of  the  wife,  in  the  absence  of  fraud  in  the  execution  of  the  deed, 
passes  the  legal  title,  and  will  defeat  an  action  of  ejectment  by  the  wife 
against  the  vendee,  although  a  portion  of  the  purchase-money  may  have 
been  paid  in  the  debt  of  the  husband. 

2.  Same  ;  when  pari  of  consideration  the  debt  of  the  husband,  wife's 
remedy. — For  that  part  of  the  consideration  of  the  deed,  in  such  case, 
which  was  paid  in  the  debt  of  the  husband,  a  suit  at  law  could  probably 
be  maintained,  and  a  bill  in  equity  would  also  probably  lie. 

Appeal  from  IVIaren^o  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
by  IVIrs.  IVIarj  T.  Glover,  a  married  wotnan,  the  wife  of  Pearson 
J.  Glover,  against  John  II.  Snyder  ;  and  was  commenced  on  3rd 
October,  1882.  The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  from  which  the  defendant  prosecuted  this 
appeal.  The  defendant  claimed  under  a  deed  executed  by  the 
plaintiff  and  her  husband,  which  is  sufHciently  described  in  the 
opinion  ;  while  the  plaintiff"  contended  that  the  deed,  purport- 
ing, as  it  does,  to  convey  lands  belonging  to  her  statutory  separate 
estate,  was  executed  in  consideration  of  a  debt  due  the  defend- 
ant by  the  plaintiff's  husband,  and  was,  therefore,  void.  There 
was  evidence  on  behalf  of  the  plaintiff  tending  to  show  that 
"  the  whole  consideration  of  the  deed  was  for  her  husband's 
debts,  contracted  by  him  with  the  defendant ;"  but  that  a  part 
of  such  debts  was  contracted  for  articles  of  comfort  and  sup- 
port of  the  household,  for  which  her  statutory  separate  estate 
would  be  liable  under  section  2711  of  the  Code  of  1876.  The 
evidence  introduced  on  behalf  of  the  defendant  tended  to  show 
that  a  part  of  the  consideration  of  the  deed  was  the  payment 
of  the  husband's  debts  to  the  defendant,  a  large  portion  of 
which  debts  was  contracted  for  articles  of  comfort  and  sup- 
port, etc. ;  and  that  the  balance  was  a  moneyed  consideration. 

Numerous  exceptions  were  reserved  by  the  defendant  to 
charges  given  and  refused  ;  and  those  rulings  are  here  assigned 
as  error.  The  opinion  does  not  render  it  necessary  to  set  out 
the  charges. 
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J.  W.  Busii,  for  appellant. 

R.  H.  Clarke,  contra. 

STONE,  J. — Each  claimant  in  tliis  contention  rests  the  right 
of  recovery  on  the  postutate,  that  the  lands  sued  for  were  of 
the  statutory  separate  estate  of  Mrs.  Glover.  Snyder,  the  ap- 
pellant, claims  under  and  through  her.  The  defendant's  title 
is  a  deed  of  bargain  and  sale,  absolute  on  its  face,  executed  to 
him  by  Glover  and  wife  in  December.  1880,  on  a  recited  con- 
sideration of  thirty-two  hundred  dollars  paid.  This  deed  was 
duly  executed,  and  attested  by  two  witnesses,  with  certificate 
of  acknowledgment  and  registration  in  due  form  of  law.  There 
was  no  attempt  to  prove  any  fraud  in  the  execution  of  the 
deed.  This  vested  a  legal  title  in  Snyder,  and  is  a  complete 
answer  to  the  action  of  ejectment,  which  can  neither  enforce 
nor  consider  equitable  claims. — Code  of  1876,  §  2707. 

If  any  portion  of  the  purchase-money  was  paid  in  the  debt 
of  the  husband,  the  remedy  is  not  ejectment  for  the  land.  A 
suit  at  law  for  the  unpaid  purchase-money  could  probably  be 
maintained,  and  a  bill  in  equity  to  enforce  the  lien  would  also 
probably  lie. —  Willicmcs  v.  Bass,  57  Ala.  487 ;  Shulman  v. 
Fitzpatrick.,  62  Ala.  571 ;  Boyleston  v.  Farrior,  64  Ala.  564 ; 
Simms  v.  Kelly,  70  Ala.  429 ;  Morris  v.  Harvey,  4  Ala,  300 ; 
Williams  v.  Higgins,  69  Ala.  517.  Prince  v.  Prince,  67  Ala. 
565,  was  a  suit  in  equity,  and  the  conveyance  only  a  deed  of 
trust,  which  the  wife  had  no  power  to  make.  That  case  is  not 
opposed  to  the  views  expressed  above. — Garrett  v.  Lehman,  61 
Ala.  391. 

We  need  scarcely  add  that  so  far  as  the  present  transaction 
was  based  on  money  actually  paid,  if  such  was  the  case,  the 
plaintiff  has  no  just  ground  of  complaint.  And  Snyder  hav- 
mg  the  legal  title,  by  what,  on  its  face,  purports  to  be  a  valid 
sale  and  conveyance,  we  need  not,  and  do  not,  decide  whether 
or  not  he  may  retain  it  as  payment  pro  tanto,  or  security,  to 
the  extent  he  may  show  a  valid  claim,  otherwise  unsatisfied,  for 
such  supplies  as  fall  within  section  2711  of  the  Code  of  1876. 
That  question  we  leave  open. — Castleman  v.  Jewries,  60 
Ala.  380. 

Many  of  the  rulings  of  the  circuit  court  are  opposed  to  these 
views.     We  need  not  specify  them. 

Reversed  and  remanded. 
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Murphy  v.  Butler,  Pitkiu  &  Co. 

Trial  of  Right  of  Property. 

1.  Declarations  of  vendor;  ivhen  not  admissible  against  vendee. — The 
declarations  or  admissions  of  a  vendor,  made  prior  to  the  sale,  and  not 
connected  with  it,  in  the  absence,  and  without  the  knowledge  of  the 
vendee,  are  not  admissible  against  the  latter  for  the  purpose  of  destroy- 
ing his  title,  or  of  involving  him  in  fraud. 

2.  Trial  of  right  of  property  levied  on  under  attachment;  damages  for 
delay  not  authorized. — The  statute  authorizing  the  jury  to  award  dam- 
ages against  the  claimant  in  a  trial  of  right  of  property,  if  it  be  shown 
that  the  claim  was  interposed  for  delay  (Code,  §  334.3),  by  its  terms  ap- 
plies only  when  there  is  a  levy  of  execution  upon  the  property ;  it  is  in- 
capable of  application,  when  the  levy  is  of  an  attachment. 

Appeal  from  Chambers  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobh. 

Butler,  Pitkin  &  Co.,  on  8th  January,  1883,  sued  out  an  at- 
tachment against  J.  H.  Murphy  &  Co.,  which  was  levied  on 
designated  articles  of  merchandise.  This  property  was  claimed 
by  W .  N.  Murphy,  and,  on  his  making  the  statutory  affidavit 
and  bond,  it  was  delivered  to  him  by  the  sheriff.  The  cause 
was  tried  on  an  issue  made  up  under  the  statute,  the  trial  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  plaintiffs  in 
attachment.  On  the  trial  evidence  was  introduced  tending  to 
show  that  the  claimant  purchased  the  goods  attached  from  the 
defendants  several  days  before  the  attachment  was  issued. 
The  sale  to  the  claimant,  the  plaintiff's  contended,  was  fraudu- 
lent. The  plaintiffs  offered  in  evidence  a  written  statement 
made  by  the  defendants  in  attachment  in  August,  1882,  to 
Hurst,  Purnell  &  Co.,  merchants  at  Baltimore,  to  whom  the}' 
had  applied  for  credit,  touching  their  ffnancial  condition,  and 
containing  declarations  as  to  the  amount  of  their  assets  and 
liabilities.  To  the  admission  of  this  statement  the  claimant 
objected,  his  objection  was  overruled,  and  the  statement  al- 
lowed to  go  to  the  jury  ;  and  to  this  ruling  he  excepted. 
The  court  charged  the  jury,  inter  alia.,  that  "if  they  found 
from  the  evidence,  that  the  claim  was  put  in  for  delay  merely, 
they  might,  in  their  discretion,  assess  damages  for  delay  at  ten 
per  cent. ;"  and  to  this  charge  the  claimant  excepted.  It  ap- 
pears from  the  judgment  entry,  that  the  jury  assessed  dam- 
ages for  delay  at  the  rate  mentioned  in  the  charge. 

The  rulings  above  noted  are  here  assigned  as  error. 
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W.  J.  Samford,  for  appellant. 

J.  R.  DowDELL,  and  Watts  &  Son,  contra. 

BRICKELL,  C.  J . — The  statement  or  declaration  as  to  their 
pecuniary  condition  made  by  the  defendants  in  attachment  to 
Hurst,  Purnell  &  Co.,  several  months  prior  to  the  sale  under 
which  the  claimant  deduced  title  to  the  goods  in  controversy, 
was  not  (so  far  as  now  appears)  introduced  for  the  purpose  of 
contradicting  or  impeaching  evidence  given  by  either  of  the 
defendants,  and  it  was  certainly,  in  point  of  time,  and  in  every 
other  respect,  disconnected  with  the  main  fact  which  was  the 
matter  for  the  consideration  of  the  jury.  If  the  statement  was 
untrue,  the  fact  of  its  falsity,  however  deliberately  it  may  have 
been  made,  and  with  whatever  impurity  of  purpose,  did  not 
warrant  a  presumption,  that  a  sale  made  by  the  defendants  to 
the  claimant,  several  months  subsequently,  was  infected  with 
like  falsity,  and  like  impurity  of  intent.  A  crime  is  not  proved 
by  evidence  of  other  like  criminal  offenses,  and  evidence  of  one 
fraud,  separable  and  distinct,  is  not  admissible  to  prove  that  a 
party  is  guilty  of  a  particular  fraud  with  which  he  is  charged. 
Johnston  V.  Br.  Bank  Montgomery.^  7  Ala.  429.  The  declara- 
tions or  admissions  of  a  vendor,  made  prior  to  the  sale,  and 
not  connected  with  it,  in  the  absence,  and  without  the  knowl- 
edge of  the  vendee,  can  not  be  received  to  affect  the  vendee, 
to  destroy  his  title,  or  to  involve  him  in  ivAwdi.— Jones  v.  Nor- 
ris,  2  Ala.  526 ;  Garner  v.  Bridges,  38  Ala.  276.  The  evi- 
dence was  irrelevant,  and  ought  not  to  have  been  received. 

When  personal  property  is  levied  on  by  execution,  and  a 
trial  of  the  right  is  claimed,  if  it  be  shown  that  the  claim  was 
interposed  for  delay,  the  statute  (Code  of  1876,  §  3343)  author- 
izes the  jury  to  award  damages  against  the  claimant,  "  not  less 
than  ten  per  centum  on  the  execution."  The  statute  by  its 
terms  applies  only  when  there  is  a  levy  of  execution 
upon  property,  and  is  incapable  of  application  to  a  trial  of  the 
right,  had  when  the  levy  is  of  an  attachment.  The  execution 
issues  upon  a  judgment,  and  for  a  fixed,  certain,  definite  sum 
or  amount,  conclusively  ascertained  by  the  judgment.  The 
attachment  issues  for  the  sum  or  amount  claimed  by  the 
plaintiff,  which  the  judgment  rendered  may  vary,  as  is  warran- 
ted by  the  evidence  upon  trial  of  the  distinct,  independent, 
suit,  in  which  the  attachment  is  the  original  or  auxiliary  pro- 
cess. The  sum  claimed  affords  no  fixed,  definite  basis,  upon 
which  there  can  be  an  assessment  of  damages,  like  that  afford- 
ed by  the  judgment  upon  which  the  execution  issues.  The  in- 
structiim  given  the  jury  upon  this  point  was  erroneous. 

Reversed  and  remanded. 

Vol.  lxxv. 
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Knight  V,  Ray. 

Bill  In  Equity  to  charge  Land  with  the  Reimhursement  of 
Money  used  in  its  Purchase. 

1.  Transfer  of  one  of  several  notes  secured  hij  mortgage;  priority  of  lien. 
The  transfer  of  one  of  several  notes  secured  by  mortgage  clothes  the 
transferee  with  the  right  to  be  first  paid  out  of  the  mortgaged  property. 

2.  When  land  charged  vith  reimbursement  of  money  used  in  its  pur- 
chase.— K.,  holding  three  promissory  notes  made  by  S.,  payable  to  him- 
self, and  secured  by  a  mortgage  on  lands,  traded  and  transferred  one  of 
the  notes  to  R.  for  a  valuable  consideration.  S.  having  made  partial 
payments  to  K.,  but  leaving  unpaid  to  him  a  considerable  balance,  K. 
sold  the  lands  under  a  power  contained  in  the  mortgage,  and  at  the  sale 
A.  was  set  down  as  the  purchaser  at  a  price  greater  than  the  amount  due 
to  R.,  but  less  than  the  amount  due  to  K.  No  money  was  paid  on  this 
purchase,  but  K.  conveyed  title  to  A.,  who  immediately  reconveyed  to 
K.,  no  money  passing,  K.  merely  entering  a  credit  on  the  mortgage  of 
the  amount  l)id  at  the  sale.     Held, 

(a)  That  this  was,  in  effect,  an  investment  by  K.  of  the  funds  realized 
from  the  sale,  in  the  lands. 

(h)  That  wlien  K.  made  the  sale,  the  proceeds  being  primarily  due  to 
R.,  it  was  his  duty  to  pay  the  latter's  demand  before  applying  any  of 
the  proceeds  to  his  own  claim. 

(c)  That  by  investing  the  money  in  lands,  instead  of  paying  it  to  R., 
K.  armed  R.  with  the  right  to  have  a  lien  declared  on  the  lands  pur- 
chased for  the  payment  of  the  money  thus  improperly  invested. 

Appeal  from  Chilton  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

'The  facts  are  sufficiently  stated  in  the  opinion. 

L.  E.  Parsons,  .tr.,  J.  S.  Edward.s  and  Watts  &  Son,  for 
appellant. 

Wm.  a.  Collier,  contra. 

STONE,  J. — The  lands  in  controversy  in  this  cause  were 
lirst  sold  by  Ray  and  wife  to  Miss  Knight,  and  afterwards  sold 
by  her  to  her  brother,  the  appellant.  We  need  not  consider 
any  rights  which  may  be  supposed  to  arise  out  of  these  trans- 
actions. Nor  need  we  consider  the  question  of  vendor's  lien, 
as  between  Knight  and  the  Sandfords,  his  vendees.  These  ques- 
tions are  immaterial,  in  the  view  we  take  of  this  case. 

Knight,  the  appellant,  held  three  notes,  made  by  the  Sand- 
fords,  payable  to  himself,  and  secured  by  a  mortgage  on  the 
lands  in  controversy,  with  power  of  sale  on  default.     One  of 
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these  notes  he  traded  and  transferred  to  Mrs.  Ray  for  a  valua- 
ble consideration,  and  retained  the  ownership  of  the  other  two 
notes.  The  Sandfords  made  partial  payment  to  Knight,  but 
left  unpaid  to  him  a  balance  of  four  hundred,  or  more  dollars. 
Thereupon  Knight,  after  due  advertisement,  sold  the  lands 
under  the  power  in  the  mortgage,  and  another  Knight  was  set 
down  as  the  purchaser,  at  the  price  of  three  hundred  and  fifty 
dollars ;  a  sum  in  excess  of  the  amount  due  Mrs.  Ray,  but 
much  less  than  the  whole  sum  due  on  the  mortgage.  No  money 
was  paid  on  this  purchase,  but  Knight,  the  mortgagee,  conveyed 
title  to  Knight,  the  purchaser,  who  immediately  reconveyed  to 
his  vendor,  the  appellant.  No  money  was  passed,  but  the  mort- 
gagee entered  a  credit  on  the  mortgage,  of  the  sum  realized 
from  the  sale.  This,  then,  was  in  effect,  an  investment  by 
Knight,  the  mortgagee,  of  the  funds  realized  from  the  sale,  in 
the  lands  sought  to  be  subjected  by  this  bill ;  and  Mrs.  Ray  is 
seeking  to  trace  her  money  into  this  land,  and  to  charge  it 
with  its  reimbursement. 

While  all  the  notes  remained  the  property  of  Knight,  the 
mortgaged  lands  were  equally  bound  for  the  payment  of  each. 
When,  iiowever.  Knight  traded  and  transferred  one  of  the 
notes  to  Mrs.  Ray,  retaining  the  others,  although  the  transfer 
was  by  mere  delivery,  he  clothed  her  with  the  right  to  be  first 
paid  out  of  the  property  mortgaged. — Doe  ex  dent.  v.  McClos- 
key,  1  Ala.  708 ;  Galium  v.  Erwin,  -i  Ala.  452 ;  Wallace  v. 
JMchols,  56.  Ala.  321.  When  Knight  made  the  sale,  the  pro- 
ceeds of  right  being  primarily  due  to  Mrs.  Ray,  it  was  his  duty 
to  pay,  first,  her  demand,  before  applying  any  of  the  proceeds 
to  his  claim.  Failing  to  do  so,  an  action  for  money  had  and 
received  lay  in  her  favor;  and  when,  instead  of  paying  the 
money  to  her,  he  invested  it  in  lands,  he  armed  her  with 
the  right  to  have  a  lien  declared  on  the  land  thus  purchased, 
for  the  payment  to  her  of  her  money,  thus  improperly  invested. 
Preston  v.  McMillan,  58  Ala.  84. 

The  Sandfords  were  unnecessary  parties,  and  we  need  not 
inquire  whether  the  case  was  properly  at  issue  as  to  them. 

Affirmed. 
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Hawes  v.  Brown. 

£ill  in  Equity  to  enjoin  Sale  of  Land  under  Mortgage^  and 
to  set  off  Judgment  against  Mortgage  Debt. 

1.  When  CDmplahiant  must  fail  for  want  of  pvooj. — When  an  affirma- 
tive fact  is  pleaded  in  a  bill  in  equity  as  the  basis  of  th^  relief  prayed, 
and  the  fact  is  denied  by  the  defendant  in  his  answer,  the  burden  of 
proof  being  on  the  complainant,  if  the  evidence  touching  the  fact  is 
equally  balanced,  or  if  the  evidence  does  not  produce  a  iust,  rational  be- 
lief of  its  existence,  if  it  leaves  the  mind  in  a  state  of  doubt  and  uncer- 
tainty, the  party  affirming  the  fact  fails  for  want  of  proof. 

Appeal  from  Ooosa  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaiiam. 

In  this  case  WiHiani  L.  Hawes  seeks,  by  bill  in  equity  against 
L.  J.  Brown,  to  enjoin  a  sale  of  land  under  a  power  contained 
in  a  mortgage  executed  by  the  complainant  to  the  defendant, 
and  to  set  off  against  the  tnortgage  debt  a  judgment  obtained 
against  the  defendant  by  one  Wagner,  and  an  account  due  by 
defendant  to  one  (xamble,  both  of  which  are  averred  to  have 
been  transferred  to  the  complainant.  The  issue  between  the 
parties,  as  to  the  Gamble  account,  was  whether  it  had  been 
paid.  The  bill,  as  amended,  avers,  in  substance,  that,  in  1872, 
the  complainant,  being  indebted  to  the  defendant,  executed  to 
him  his  three  promissory  notes,  one  of  which  was  for  about 
the  sum  of  $75  ;  that  about  the  time  this  note  became  due,  the 
defendant  owed  Gamble  the  account  in  controversy,  which  ex- 
ceeded the  amount  of  the  note,  and,  in  settlement  thereof, 
turned  over  said  note  to  Gamble,  guaranteeing  its  payment  ; 
that  afterwards  suit  was  instituted  on  the  note  against  complain- 
ant, and  a  judgment  was  obtained  thereon  in  favor  of  defend- 
ant for  the  use  of  Gamble  ;  that  afterwards  the  defendant  ob- 
tained judgments  against  complainant  on  the  other  two  notes 
which  he  had  executed  to  the  defendant ;  and  that  afterwards 
these  judgments,  including  the  one  in  favor  of  defendant  for 
the  use  of  Gamble,  were  compromised  with  defendant,  and  the 
amount  agreed  on  in  compromise  was  the  consideration  of  the 
debt  secured  by  the  mortgage.  The  defendant  answered,  and 
in  his  answer  averred,  in  substance,  that  he  had  paid  the  Gam- 
ble account  by  transferring,  without  recourse,  the  said  note  for 
S75  ;  and  denied  that  he  ever  had  any  control  over  the  (Tam- 
ble  judgment  against  complainant,  that  it  entered  into  the 
25 
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compromise  referred  to  in  the  bill,  or  that  it  formed  a  part  of 
the  consideration  of  the  raortgaee  debt. 

The  chancellor  allowed  the  Wagner  judgment,  with  interest, 
as  a  set-off,  but  refused  to  allow  the  Gamble  account,  and  from 
the  decree  rendered  the  complainant  prosecuted  this  appeal,  here 
assigning  it  as  error. 

L.  E.  Parsons,  jr.,  for  appellants. 
W.  D.  Bulger,  contra. 

BRICKELL,  C.  J.— The  fact  the  plaintiff  was  bound  to 
prove,  in  order  to  obtaio  further  relief  than  that  which  was 
granted  to  him,  was,  that  the  Gamble  judgment  formed  part 
of  the  consideration  of  the  mortgage  debt.  The  fact,  if  it 
exists,  must  be  within  the  knowledge  of  the  parties,  and,  so  far 
as  appears,  in  reference  to  it  there  ought  not  to  be  cause  or 
room  for  dispute.  Their  evidence  is,  however,  in  that  painful 
and  irreconcilable  conflict  which  too  often  characterizes  the  tes- 
timony of  litigating  parties,  embarrassing  rather  than  aiding 
the  administration  of  justice.  As  we  have  said,  the  burden  of 
proving  the  fact  rests  upon  the  plaintiff  ;  it  is  an  affirmative 
fact  pleaded  by  him  as  the  basis  of  the  relief  prayed.  The  fact 
being  denied  and  put  in  issue,  if  the  evidence  of  it  is  equally 
balanced,  or  if  the  evidence  does  not  produce  a  just,  rational  be- 
lief of  the  existence  of  the  fact,  if  it  leaves  the  mind  in  a  state 
of  doubt  and  uncertainty,  the  party  affirming  the  fact  fails  for 
want  of  proof. — Lehman  v.  McQueen,  65  Afa.  570.  We  have 
carefull}^  examined  the  testimony,  and  we  fail  to  discover  that 
the  chancellor  erred  in  the  conclusion  that  the  fact  was  not  sat- 
isfactorily proved  ;  and  the  decree  must  be  affirmed. 


Kiser  &  Co.  v.  Gamble, 

Bill  in  Equity  hy  Creditor  to  have  Conveyance  of  Land  set 
aside  a^ Fraudulent. 

1.  Fraudulent  ronre  If  once;  ivheii  fraudulent  intent  must  be  participated 
in  by  (irantee. — To  render  fraudulent  and  void,  as  against  the  grantor's 
creditors,  a  deed  to  lands  executed  by  a  husband  to  his  wife  in  con8i<l- 
eration  of  a  large  debt  which  he  owed  her,  and  which  constituted  a 
part  of  her  statutory  separate  estate,  it  is  not  sufiicient  that  the  luis- 
band's  intent,  in  executing  the  deed,  was  to  hinder,  delay  or  defraud  his 
creditors;  but  it  must  also  clearly  appear  that  the  wife  participated  in 
such  fraudulent  intent. 

Vol.  l.vxv. 
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Appeal  from  Tallapoosa  Chancery  Court. 

Heard  before  lion.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  bj  Kiser  &  Co.,  creditors  of 
George  W.  Gamble,  against  said  Gamble  and  his  wife,  for  the 
purpose  of  vacating  and  setting  aside  a  deed  to  lands,  executed 
by  him  to  her.  On  the  hearing,  had  on  pleadings  and  proof, 
the  chancellor  was  of  the  opinion  that  the  complainants  were 
not  entitled  to  relief ;  and  he  caused  a  decree  to  be  entered, 
dismissing  their  bill.     That  decree  is  here  assigned  as  error. 

J.  M.  Chilton,  for  appellants. 

W.  H.  Barnes  and  Oliver  &  Garretp,  contra. 

SOMERVILLE,  J. — If  we  concede  that  the  evidence  satis- 
factorily shows  that  the  respondent,  George  W.  Gamble,  made 
the  conveyance,  which  is  assailed  in  the  bill  as  fraudulent,  with 
the  intent  to  hinder,  delay  or  defraud  his  creditors,  it  is  not 
clear  to  us  that  the  grantee,  Mrs.  Gamble,  participated  in  such 
fraudulent  intent.  This  was  requisite  in  order  to  vitiate  the 
bona  Jules  of  the  conveyance,  which  was  unquestionably  based 
upon  the  valuable  consideration  of  a  large  debt  due  by  the 
grantor  to  the  grantee,  belonging  to  her  statutory  separate 
estate. —  Warren  (k  Burch  v.  Jones,  68  Ala.  449  ;  Marshall  v. 
Croom,  60  Ala.  121 ;  Coleman  v.  Smith,  55  Ala.  369  ;  Flewel- 
len  V.  Crane,  58  Ala.  627. 

Affirmed. 


Mohr  V.  Chaffe  Bros.  &  Co. 

Attachment. 

1.  Motions  to  (lis  iniMn  and  strike  from  docket  in  attachment  suit  ;  when 
not  revisahle  on  appeal. — Motions  made  in  the  City  Court  of  Montgomery, 
in  an  attachment  suit  on  the  docket  of  that  court,  to  strike  the  cause  from 
the  docket  and  to  dismiss,  on  the  ground  tliat  it  appears  from  the  bond 
and  writ,  that  the  attacliment  is  returnable  to,  and  the  cause  triable  in 
the  Circuit  Court  of  Montgomery  county,  are  but  the  e<}uivalent  of  a 
motion  to  quash  the  attachment  l^ecause  of  defects  or  irregularities  in  the 
affidavit,  bond  and  writ ;  and,  being  addressed  to  the  sound  discretion  of 
the  primary  court,  the  action  of  the  court  in  overruling  them  can  not  be 
reviewed  on  appeal. 

2.  Bond  and  writ  in  attachment ;  amendment  of. — A  ruling  of  the 
primary  court,  in  such  case,  allowing  the  writ  to  be  amended,  and  a  new 
bond  to  be  executed,  so  as  to  make  it  appear  that  the  attachment  was  re- 
turnable to  the  city  court,  is,  under  the  statute,  free  from  error. 
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3.  Plea  in  abatement ;  must  give  plaintiff  a  better  u'cti.— AVhile,  under 
the  statute,  a  plea,  whether  in  bar  or  in  abatement,  is  sufficient,  if  the 
facts  are  so  stated  that  a  material  issue  can  be  taken  thereon,  the  rule 
still  prevails  that  a  plea  in  abatement  must  give  the  plaintiff  a  better 
writ,  this  being,  in  such  plea,  essentially  matter  of  substance. 

4.  Attachment ;  when  plea  in  abatement  defective. — A  plea  in  abatement 
in  an  attachment  suit,  which  craves  oyer  of  the  affidavit,  bond  and  writ, 
and  sets  them  out,  but  fails  to  specify  or  point  out  any  defect  or  irregu- 
larity in  either,  is  fatally  defective  on  demurrer. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Arrington. 

This  was  an  action  brought  by  R.  H.  Chaffe  Bros.  &  Co. 
againat  Alex.  Mohr,  and  was  commenced  by  an  original  attach- 
ment, which  was  sued  out  of,  and  was  issued  by  the  clerk  of 
the  City  Court  of  Montgomery,  on  the  11th  December,  1883. 
From  the  recitals  in  the  bond  and  the  mandate  of  the  writ,  it 
is  made  to  appear  that  the  attachment  was  returnable  to  the 
Circuit  Court  of  Montgomery  county.  The  defendant  tiled  a 
plea  in  abatement,  craving  oyer  of  the  affidavit,  bond  and  writ, 
which  are  set  out,  but  failing  to  point  out  or  specify  any  defects 
in  either.  The  plaintiffs  demurred  to  the  plea,  on  the  ground 
that  it  "  in  no  place  or  manner  points  out  wherein  said  writ  of 
attachment,  affidavit  and  bond  in  said  cause  are  defective." 
The  court  sustained  the  demurrer.  The  defendant  also  sepa- 
rately moved  to  strike  the  cause  from  the  docket,  and  to  dismiss 
it,  on  the  grounds,  in  substance,  that  it  appeared  from  the  bond 
and  writ  that  the  attachment  was  mad«  returnable  to,  and  the 
cause  was  triable  in  the  Circuit  Court  of  Montgomery  county; 
and  that,  therefore,  it  was  improperly  on  the  docket  of  the  city 
court.  The  court  overruled  both  of  these  motions  ;  and  to  these 
rulings,  as  is  recited  in  the  judgment-entry,  the  defendant  duly 
excepted.  The  plaintiffs  then  moved  for  leave  "  to  amend  the 
writ  of  attachment  so  as  to  make  said  writ,  upon  its  face,  re- 
turnable to  the  city  court,  and  to  be  allowed  to  make  a  new 
bond  in  said  cause."  This  motion  was  granted,  and  the  amend- 
ment made,  and  the  new  bond  executed  as  authorized  by  the 
court ;  and  to  this  ruling,  as  recited  in  the  judgment-entry,  the 
defendant  excepted.  No  bill  of  exceptions  appears  to  have 
been  taken  in  the  cause  ;  but  it  is  recited  in  the  judgment- 
entry  that  "  it  was  ordered  by  the  court  that  each  of  said 
motions,  as  the  same  appears  on  the  motion  docket,  with  the 
orders  of  the  court,  thereon,  be  made  part  of  the  record  in  this 
cause,  and  embraced  in  any  transcript  thereof  made  by  the 
clerk  for  appeal  to  the  Supreme  Court  accordingly."  The  judg- 
ment-entry further  recites :  "  And  the  plaintiffs,  in  open 
court,  consent  that  an  appeal  may  be  taken  by  the  defendant 
to  the  present  term  of  the  Supreme  Court  of  Alabama,  for  the 
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purpose  of  revising  the  ruling  of  the  court  upon  eacli  of  said 
motions  and  tlie  said  demurrers." 

The  rulings  above  noted  are  here  assigned  as  error. 

W.  L.  Bka(;()  and  li.  M.  Williamson,  for  appellants. 

H.  Stringfellow,  .tr.,  and  David  Clofi'on,  contra. 

BRICKELL,  C.  J. — 1.  The  assignments  of  error  relating 
to  the  action  of  the  city  court  in  overruling  the  motions  to  dis- 
miss and  to  strike  from  the  files,  do  not  present  matter  which 
on  error  is  revisable.  They  were  but  the  equivalent  of  a  mo- 
tiou  to  quash  the  attachment,  because  of  defects  or  irregulari- 
ties in  the  affidavit,  bond  and  writ ;  and  it  has  long  been 
settled  that  such  a  motion  is  addressed  to  the  sound  discretion 
of  the  primary  court,  and  may,  without  error,  be  overruled, 
putting  the  party  to  a  plea  in  abatement,  which  is  the  more 
appropriate  mode  of  taking  advantage  of  the  defect  or  irregu- 
larity, if  it  exists. — 1  Brick.  Dig.  164,  §§  151-54;  Free  v. 
Hoimrd,  44  Ala.  195;  Hall  v.  BrazeUan,  46  Ala.  359;  Be- 
Bardeleheiu  v.  Crosby^  53  Ala.  363  ;  Watsmi  v.  Aiierhach.^  57 
Ala.  353;  Murphy  v.  Egger,  59  Ala.  639.  The  statute  is 
framed  with  reference  to  this  practice. — Code  of  1876,  §  3314. 

2.  Pleas  in  abatement  were  not  favored  at  common  law. 
Matters  of  form  were  regarded  as  matters  of  substance  ;  and  an 
improper  conclusion  or  prayer,  or  any  defect  of  form,  was  as 
fatal  as  a  defect  of  substance  in  a  plea  in  bar.  The  statute  has 
now  placed  pleas  in  bar  and  pleas  in  abatement  on  the  same 
footing  in  respect  to  form.  Whether  a  plea  is  in  bar,  or  in 
abatement,  is  ascertained  by  the  subject-matter  and  prayer,  not 
by  its  form  ;  and  whether  in  bar,  or  in  abatement,  the  plea  is 
sufficient,  if  the  facts  are  so  stated  that  a  material  issue  can  be 
taken  thereon.— Code  of  1S76,  §§  2987,  2990  ;  Hall  v.-  Brasel- 
ton^  46  Ala.  359.  "  The  criterion  or  leading  distinction  be- 
tween a  plea  in  abatement  and  a  plea  in  bar  is,  that  the  former 
must  not  only  point  out  the  plaintiffs  error,  but  must  show 
him  how  it  may  be  corrected,  and  furnish  him  with  materials 
for  avoiding  the  same  mistake,  in  another  suit  in  regard  to  the 
same  cause  of  action  ;  or,  in  technical  language,  must  give  the 
plaintifa  letter  writ:'—l  Chit.  PI.  (16th  Am.  Ed.)  362.  If 
it  be  of  misnomer,  the  true  name  must  be  stated,  that  it  may 
be  correctly  stated  in  another  suit.  If  it  be  of  the  non-joinder 
of  parties,  the  parties  omitted  must  be  stated.  If  it  be  of  de- 
fects in  the  process,  these  defects  must  be  distinctly  pointed 
out,  so  that  on  suing  out  new'  process  they  may  be  avoided. 
This  is  essentially  matter  of  substance  in  a  plea  in  abatement — 
the  material  facts  on  which  the  plea  is  founded. — Jones  v. 
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Nelson,  51  Ala.  471 ;  Wilson  v.  JSTevers,  20  Pick.  20.  The  plea 
interposed  in  abatement  craves  oyer  of  the  affidavit,  the  bond, 
and  the  writ,  and  sets  them  ont ;  but  it  does  not  specify  or 
point  out  any  defect  or  irregularity  in  either,  and,  of  conse- 
quence, does  not  furnish  the  plaintiff  the  means  of  avoiding 
them  in  a  new  suit,  or  of  curing  them  by  amendment,  if  under 
the  statute  of  amendments  they  are  curable.  It  is  violative  of 
the  policy  of  the  law  in  reference  to  dilatory  pleas,  and  in  de- 
rogation of  the  whole  theory  and  doctrine  of  amendments,  to 
entertain  a  plea  so  vague  and  indefinite.  The  demurrer  to  it 
was  properly  sustained. 

3.  The  allowance  of  the  amendments  was  authorized  by  the 
statute.— ^/a^>  v.  Miller,  42  Ala.  308  ;  Code  of  1876,  §  3315. 
The  execution  of  a  sufficient  bond,  conforming  to  the  amend- 
ments, is  expressly  authorized  by  the  statute. 

Let  the  judgment  be  affirmed. 


Meyer  v.  Hearst. 

Trover. 

1.  Judgment  rendered  and  execution  issued  after  defendant's  death; 
validity  of. — A  judgment  rendered  against  a  party  after  his  death  is  a 
nulUty  ;  and  an  execution  issued  on  a  vaUd  judgment,  after  the  defend- 
ant's death,  is  void,  unless  tlie  judgment  supporting  it  has  been  revived, 
or  it  is  issued  in  order  to  continue  a  Hen  already  acquired  by  previous 
execution. 

2.  Sale  under  void  process  also  void. — A  sale  of  property  under  void 
process  is  also  void,  and  confers  no  title  on  the  purchaser. 

3.  Execution  of  process  regular  on  its  face,  though  void  in  fact;  §  3041 
of  Code  construed. — The  statute  providing  that  a  sherifi' or  other  minis- 
terial officer  is  justified  in  the  execution  of  process  regular  on  its  face, 
whatever  may  be  the  defect  in  the  proceeding  on  which  it  was  issued 
(Code,  1876,  ^  3041),  is  intended  only  for  the  protection  of  the  officer  ex- 
ecuting the  process,  and  can  not  impart  validity  to  a  levy  and  sale  made 
by  him  under  the  process;  nor  can  the  protection  of  the  statute  be  ex- 
tended to  third  parties  who  procured  the  issue  and  execution  of  the  pro- 
cess. 

4.  Trover;  when  possession  will  support. — When  personal  property, 
in  the  possession  of  the  widow,  is  levied  on  and  sold  under  an  execution 
issued  on  a  void  judgment  against  herdeceased  husband,  she  may  main- 
tain trover  on  her  possession,  unaided  by  title,  for  a  conversion  of  the 
property. 

5.  When  testimony  not  hearsay. — When  an  exchange  of  personal 
property  is  made  by  an  agent  for  his  principal,  the  report  of  the  transac- 
tion by  the  agent  to  the  principal  for  ratification  is  j)art  of  the  res  gestir, 
in  a  suit  involving  tlie  title  to  the  i>roperty  received  by  the  agent  in  the 
exchange. 
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Appeal  from  Dallas  Circuit  Court. 

Tried  before  Hon.  John  Mooke. 

This  was  an  action  of  trover,  brought  by  Rebecca  Hearst 
against  Marcus  Meyer,  W.  J.  Rountree  and  others,  to  recover 
damages  for  the  alleged  conversion  of  certain  seed-cotton, 
cattle,  a  mule  and  otlier  personal  property ;  and  was  com- 
menced on  5th  July,  1883.  The  defendants'  pleas  are  not  dis- 
closed by  the  record.  There  was  a  judgment  in  the  court  be- 
low in  favor  of  the  plaintiff. 

The  plaintiff  was  examined  as  a  witness  in  her  own  behalf, 
and  she  testified,  inter  alia^  that  in  1866  she,  by  her  own  labor, 
earned  about  $18.00,  with  which  she  purchased  a  cow,  and 
that  of  this  cow  all  the  cattle  mentioned  in  the  complaint  were 
the  increase  or  off-spring;  that,  in  1868,  she  earned  8^0,  by 
cooking  for  a  named  party,  which  she  received  as  her  own 
property,  with  the  knowledge  and  consent  of  her  husband  ; 
that  with  this  money  she  purchased  a  mule,  which  was  ex- 
changed for  a  horse,  and,  a  few  years  after  this,  the  horse  was 
exchanged  by  her  for  the  mule  mentioned  in  the  complaint; 
that  her  husband  never  claimed  any  of  said  property,  but  it 
was  all  the  time  managed  and  controlled  by  her  as  her  own 
property ;  that  she  lived  with  her  husband  from  1865  until 
May,  1882,  when  he  died  ;  and  that  the  cotton  sued  for  was 
made  by  her  laboi",  and  that  of  her  infant  son  and  of  her  said 
husband,  prior  to  his  death,  and  of  hands  whom  she  hired,  on 
lands  rented  by  her,  and  with  supplies  furnished  by  her.  On 
cross-examination  said  witness  testified  that  she  was  not  present 
when  the  mule  which  she  had  purchased  was  exchanged  for 
the  horse,  and  that  she  "only  knew  of  it  from  what  others  had 
told  her ; "  but  that  the  excliange  was  made  "  by  her  permis- 
sion, and  with  her  consent."  The  defendants  thereupon  moved 
the  court  to  exclude  from  the  jury  the  testimony  of  the  witness 
as  to  the  exchange  of  the  mule  for  the  horse,  on  the  ground 
that  it  was  hearsay.  The  court  overruled  the  motion,  and  the 
defendants  excepted.  The  other  facts  disclosed  by  the  evidence 
are  sufficiently  stated  in  the  opinion.  The  bill  of  exceptions 
purports  to  set  out  all  the  evidence  introduced  on  the  trial. 

The  defendants  asked  the  court  in  writing  to  charge  the  jury, 
that  if  they  believed  the  evidence,  they  must  find  for  the  de- 
fandants  as  to  the  cotton  mentioned  in  the  complaint.  This 
charge  the  court  refused,  and  the  defendants  excepted. 

The  rulings  above  noted  are  the  only  errors  liere  assigned. 

White  «&  WnrrE,  for  appellants. 
Jno.  C.  Reid,  contra. 
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SOMERYILLE,  J. — The  action  is  one  of  trover,  brought 
for  the  conversion  of  a  lot  of  seed-cotton,  and  some  other  ar- 
ticles of  personal  property,  which  were  at  the  time  in  plaintiff's 
possession  under  a  claim  of  ownership.  The  alleged  act  of 
conversion  is  the  taking  of  the  property  by  one  of  the  de- 
fendants, who  was  sheriff'  of  Dallas  county,  under  an  execution 
issued  on  a  judgment  rendered  against  one  Avery  Hearst,  the 
deceased  husband  of  the  plaintiff,  in  favor  of  three  of  the 
other  defendants,  who  were  plaintiffs  in  the  judgment. 

It  is  made  to  appear  by  the  record  that  the  judgment  in 
favor  of  Meyer  Bros,  against  Hearst  was  rendered  after  his 
death,  viz.,  on  the  thirtieth  of  June,  1882,  the  defendant  hav- 
ing died  in  May  previous  of  the  same  year.  The  judgment 
was,  therefore,  lioid^  under  the  principle  settled  by  the  de- 
cisions of  this  court,  that  a  judgment  rendered  against  a  dead 
man  is  a  mere  nullity. — Hood  v.  Branch  Bank,  9  Ala.  335; 
Potuell  V.  Washington,  15  Ala.  803.  See,  also.  Freeman  on 
Judg.  §  153,  and  cases  cited  in  note  1.  So,  independently  of 
this  fact,  the  principle  is  settled  that  an  execution  which  issues, 
even  on  a  valid  judgment,  after  the  defendant's  death,  is  void, 
unless  there  be  a  revival  of  the  judgment,  or  such  execution 
is  issued  in  order  to  continue  a  lien  already  acquired  by  a  pre- 
vious execution. — Collier  v.  Windham,  27  Ala.  291 ;  Code, 
1876,  §§  2633,  3213. 

When  the  execution  is  void,  because  issued  against  a  de- 
ceased defendant,  it  necessarily  follows,  as  often  expressly  de- 
cided, that  a  sale  of  property  made  under  such  process  is  void, 
and  confers  no  title  on  the  purchaser. — Beach  v.  Dennis,  47 
Ala.  262 ;  Whitlocl'  v.  Whitloch,  25  Ala.  543  ;  Freeman's  ^oid 
Jud.  Sales,  §  2. 

The  case  then  presented  is  that  of  a  levy  by  the  sheriff,  at 
the  instance  arid  procurement  of  the  other  defendants,  of  an 
execution  issued  against  a  defendant  after  his  death,  on  a  judg- 
ment rendered  also  after  his  death.  The  process  under  which 
the  sheriff  acted  was  unquestionably  void,  and  the  general  rule 
would  be,  that  "all  acts  performed  under  it,  and  all  claims 
flowing  out  of  it,  are  void." — Freeman  on  Judg.  §  117. 

There  is  a  statute,  however,  in  this  State,  declaratory,  it 
seems,  only  of  the  common  law,  which  authorizes  a  sheriff  or 
other  ministerial  officer  to  justify  under  process  regular  on  its 
iace.  Section  3041  of  the  Code  provides  as  follows  :  "  When- 
ever it  appears  that  the  process  is  regular  on  its  face  and  is 
issued  by  the  competent  authority,  a  sheriff  or  other  ministe- 
rial officer  is  justified  in  the  execution  of  the  same,  whatever 
may  be  the  defect  in  the  proceedings  on  whicli  it  was  issued." 
Code,  1876,  §  3041.  The  question  is  as  to  how  far  this  sale 
would  afford  protection,  if  any,  to  the  cu  defendants  of  the 
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sheriff,  who  pointed  out  the  property  levied  on,  and  expressly 
autliorized  its  seizure.  The  execution  itself  is  not  set  out  in 
the  record,  but  we  may  assume  that  it  was  regular  on  its  face 
in  view  of  the  reasonable  presumption,  that  the  officer  who 
issued  it  did  his  duty  by  issuing  the  process  in  regular  form. 
We  can  entertain  no  doubt  of  tiie  proposition  that  this  statute, 
like  the  similar  rule  of  the  common  hiw,  was  intended  only  for 
the  protection  of  the  officer,  and  can  not  be  construed  to  im- 
part legal  validity  to  his  act  of  seizure  and  sale.  If  otherwise, 
there  would  be  no  difference  between  seizures  under  void  and 
valid  process.  It  is  said  in  Crocker  on  Sheriffs :  "  The  rule 
that  an  officer  is  justified  by  his  process,  not  void  upon  its  face, 
is  one  of  protection  only.  And  if  it  is  in  fact  void,  he  can 
not  build  up  a  title  under  it  which  will  enable  him  to  maintain 
an  action  against  third  persons." — Crock,  on  Sher.  §  286.  In 
Morrison  v.  Wright,,  7  Port.  67,while  the  general  principle  was 
stated  to  be,  that  a  sheriff  was  bound  to  execute  all  process 
directed  to  him  by  a  competent  tribunal,  and  regular  on  its  face, 
and  could  therefore  justify  under  it,  it  was  held  to  afford  no 
protection  to  a  third  person  who  might  participate  in  a  wrong- 
ful levy  made  under  illegal  process,  the  law  holding  him  to  act 
at  his  own  peril.  As  is  said  by  Cowen  J.,  in  £Jarl  v.  Cmtij/, 
16  Wend.  562,  566,  "  the  rule  is  one  of  protection  merely,  and 
beyond  that  not  meant  t;o  confer  any  right.  The  armor  which 
it  furnishes  is  strictly  defensive.  It  is  personal  to  the  officer 
himself;  and  can  not  be  used  to  confer  any  right  upon  the 
wrongdoers  under  color  of  whose  void  proceedings  he  is  called 
upon  to  act."  See,  also,  Freeman  on  Ex.  §  100  ;  Diinlap  v. 
Hunting^  2  Denio,  643;  Horton  v.  Hendershot,,  1  ITill(N.Y.), 
118. 

Under  this  view  it  is  plain  that,  while  the  defendant  Roun- 
tree  could  personally  justify  making  a  levy  under  the  void  pro- 
cess which  went  into  his  hands  against  the  deceased  husband, 
provided  the  property  sued  for  was  his,  and  not  the  plaintiff's, 
it  afforded  no  protection  to  the  other  defendants. 

It  may  be  that  the  cotton  might  have  been  liable  for  tlie  debt 
of  the  husband,  upon  the  theory  urged  by  appellant's  counsel, 
that  it  was  but  the  earnings  or  proceeds  of  the  joint  labor  of 
the  wife  and  her  minor  child,  coupled  with  that  of  the  husband 
prior  to  his  death ;  but  it  could  be  subjected  only  under  a  valid 
execution  or  other  process,  not  under  a  void  one.  The  plaintiff 
was  in  possession  of  the  cotton,  and  her  possession,  without 
regard  to  any  question  of  ownership  or  title,  was  sufficient  to 
maintain  the  action  of  trover  against  mere  trespassers ;  for  pos- 
session of  personalty  is  sufficient  evidence  of  ownership,  in  an 
action  of  trover,  against  mere  trespassers  who  claim  no  title  to 
it. — Donnell  v.   Thompson,,  13  Ala.  440;    Williams  v.  C'rum, 
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27  Ala.  468.  "  A  mere  wrongdoer,"  says  Mr.  Greeoleaf ,  ''  is 
not  permitted  to  question  the  title  of  a  person  in  the  actual  pos- 
session and  custody  of  the  goods,  whose  possession  he  has 
wrongfully  invaded.  The  naked  possession  of  goods,  with 
claim  of  right,  is  sufficient  evidence  of  title  against  one  who 
shows  no  better  right."— 2  Greenl.  Ev.  (14th  Ed.)  §  637 ;  Rud- 
dleston  v.  Huey,  73  Ala.  215 ;  Patterson  v.  Kicker^  72  Ala. 
406. 

The  charge  requested  by  the  defendants  was  properly  refused, 
if  for  no  other  reason,  on  the  ground  that  it  claimed  the  same 
degree  of  protection  for  all  the  other  defendants  as  for  the  de- 
fendant Rountree,  in  the  act  of  seizing  the  cotton  under  void 
process. 

We  are  of  opinion  that  the  evidence  admitted  as  to  the 
alleged  exchange  of  the  mule  for  the  horse,  as  testified  to  by 
the  plaintiff,  was  free  from  objection.  The  fact  of  such  ex- 
change was  proved,  by  a  witness  who  was  present,  to  have  been 
made  by  an  agent  of  the  plaintiff,  she  herself  not  being  pres- 
ent. This  exchange  she  intended  to  ratify  b}'  receiving  the 
property.  It  was  perfectly  competent  for  her  to  say  that  she 
was  informed  by  others  of  the  fact  of  the  exchange,  because 
such  information  was  necessary  in  order  to  enable  her  to  act 
intelligibly.  The  report  of  such  a  transaction  by  an  agent  to  a 
principal  is  a  part  of  tiie  7'es  gest(.e^  and  admissible  clearly  upon 
this  ground.  It  is  not  strictly  hearsay  evidence,  within  the 
proper  meaning  of  that  term  as  used  in  the  books,  and  objec- 
tion was  interposed  to  its  admission  on  no  other  ground. 

The  judgment  is  affirmed. 


Gardner  <&  Gates  v.  Moore. 

Bill  in  Equity  for  Reformation  of  Mortgage  of  Homestead. 

1.  Mortgage  of  homealcad ;  jurisdiction  of  court  of  equity. — A  court  of 
equity  will  assume  jurisdiction  to  reform  a  mortgage  of  a  homestead  be- 
longing to  a  married  man,  and  executed  and  acknowledged  by  him  and 
his  wife  in  strict  conformity  with  the  statute,  by  correcting  the  descrip- 
tion >)f  the  conveyed  premises,  where  the  premises  are  described  in  the 
mortgage  as  containmg  a  stated  number  of  acres,  and  including  the 
family  residence,  stables  and  other  improvements,  and  the  desired  refor- 
mation does  not  seek  to  increase  the  (juantity  of  the  lands  conveyed,  or 
to  locate  them  in  a  different  section,  but  merely  to  correct  an  admitted 
error  in  the  designation  of  the  subdivisions  of  the  same  section. 

2.  Same;  jurisdiction  distinguished  from  other  cases. — This  case  dis- 
tinguished from  cases  in  which  the  specific  performance  of  an  agreement 
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of  a  married  woman  to  convey  is  sought,  and  from  cases  in  which  the 
power  of  the  court  is  invoked  m  aid  of  the  defective  execution  of  a  statu- 
tory power. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobhs. 

This  was  a  bill  in  equity  exhibited  by  Gardner  &  Gates 
against  P.  P.  Moore  and  L.  H.  Moore,  his  wife,  for  the  pur- 
pose of  reforming  a  mortgage  executed  by  the  defendants  on 
2nd  June,  1881,  and  purporting  to  convey  a  designated  tract 
of  land  in  Jefferson  county,  belonging  to  P.  P.  Moore,  and  on 
which  he  resided  at  the  time  of  the  execution  of  the  mortgage, 
and  also  at  the  time  of  the  filing  of  tlie  bill.  The  description 
found  in  the  mortgage  is  "  the  west  half  of  the  south-west 
quarter  of  the  south-east  quarter,  and  the  south-west  quarter  of 
section  36,  township  19,  range  5,  west,  containing  180  acres, 
and  including  our  present  family  residence,  stables  and  other 
improvements  and  buildings  on  said  lands."  The  descrip- 
tion averred  in  the  bill  to  be  the  true  description  of  the  lands 
intended  to  iiave  been  conveyed  is,  "  all  that  portion  of  the 
south-east  quarter  of  section  36,  in  township  19,  of  range  5, 
west,  east  of  west  fork  of  Five  Mile  creek,  containing  not  less 
than  120,  and  not  more  than  180  acres,  and  including  the 
family  residence,  stables  and  other  improvements  and  build- 
ings on  said  lands  ;"  and  a  plat  of  the  lands  is  also  exhibited 
with  the  bill.  The  other  facts  necessary  to  an  understanding 
of  the  points  decided  are  sufficiently  stated  in  the  opinion. 

It  was  agreed,  inter  alia^  that  "  if  it  shall  be  decided  in 
this  case  that  the  mortgage  mentioned  in  the  bill  can  not  be 
reformed  so  as  to  embrace  the  homestead  of  the  respondents,  a 
decree  shall  be  rendered  requiring  it  to  be  ascertained  whether 
all  the  lands  intended  to  be  conveyed  in  said  mortgage,  or  a 
portion  thereof,  and  if  a  portion,  what  portion  constitutes  the 
said  homestead  of  respondents."  On  the  hearing,  had  on  plead- 
ings, agreement  of  counsel  and  proof,  the  chancellor  caused  a 
decree  to  be  entered,  declaring  that  "  the  complainants  are  not 
entitled  to  have  the  mortgage  described  in  the  bill  reformed  so 
as  to  embrace  the  homestead  of  the  respondents,  but  are  entitled 
to  the  relief  prayed  only  as  to  the  lands  which  do  not  consti- 
tute the  homestead  of  respondents  ;"  and  ordering  a  reference 
in  accordance  with  the  agreement  of  counsel  copied  above  ; 
and  that  decree  is  here  made  the  basis  of  the  assignments  of 
error. 

J.  T.  Terry,  for  appellants.  In  this  State  the  law  is  set- 
tled, that  where  the  husband  executes  a  mortgage  on  his 
homestead,  loithout   his  wife  joining  him  as  required  hy  law^ 
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tlie  mortgage  is  void. —  Garner  v.  Bond^  61  Ala.  84  ;  Miller  v. 
Marks,  55  Ala.  322  ;  Code,  1876,  _§§  2822,  2158,  2125.  In  this 
case,  the  wife  joined  her  husband  in  the  execution  of  the  mort- 
gage, as  required  by  law  to  make  the  act  of  execution  valid  ; 
while  in  the  cases  cited  above,  she  failed  to  so  join  her  hus- 
band ;  and,  in  consequence  of  such  failure  of  the  wife  to  exe- 
cute  her  power  as  provided  by  law,  the  mortgage  was  held  a 
nullity.  The  cases  cited  are  directed  against  the  validity  of  the 
fact  of  the  execution  of  the  mortgage  ;  while  here,  the  fact  of 
execution  is  admitted. 

Smith  &  Bkadford,  contra.  This  case  presents  for  consid- 
eration a  single  question— whether  a  court  of  equity  has  the 
power  to  reform  a  conveyance  so  as  to  include  the  homestead 
of  the  grantor.  It  has  already  been  settled  that  an  agreement 
to  convey  the  homestead  can  not  be  enforced  in  equity. — Jen- 
kins V.  Harrison,  ^^^  Ala.  361.  The  reformation  of  a  convey- 
ance is  the  "  creation  "  of  it.  Until  reformed,  it  rests  in  un- 
executed intention. — Blodgett  v.  Hohert,  18  Vt.  414;  Provost 
V.  Rebman,  21  Iowa,  419  ;  Chapman  v.  Fields,  70  Ala,  405. 
In  the  case  at  bar,  the  appellants  have  no  conveyance  which 
passes  the  legal  title  to  the  homestead.  Such  legal  title  is  still 
in  the  appellee.  To  grant  the  relief  prayed  in  the  bill,  requires 
a  divestiture  of  such  title  out  of  appellee.  That  can  be  done 
only  in  one  way — by  the  voluntary  signature  and  assent  of  the 
wife  of  the  appellee  to  a  conveyance  which  is  ^'' operative  to 
pass  the  legal  title.'''' — Jenkins  v.  Harrison,  sup7'a.  What  the 
Constitution  and  laws  require  to  be  voluntarily  done,  can  not 
be  accomplished  through  the  compulsory  powers  of  a  court  of 
equity. 

SOMERYILLE,  J, — The  question  raised  by  the  record  for 
our  decision  is,  whether  a  court  of  equity  will  assume  to  rectify 
a  rnisdescrip>tio7i  of  certain  lands  conveyed  by  a  married  man 
and  his  wife,  which  was  intended  by  them  to  embrace  their 
homestead  I  the  deed  of  mortgage  wfiich  is  sought  to  be  re- 
formed, having  been  executed  with  all  the  formalities  required 
by  statute.  In  this  State  no  mortgage,  or  other  alienation  of  a 
homestead  exemption,  is  valid  without  the  voluntary  signature 
and  assent  of  the  wife  of  the  owner,  which  must  be  shown 
by  the  examination  of  the  wife,  separate  and  apart  from  the 
husband,  had  before  an  officer  authorized  by  law  to  take 
acknowledgments  of  deeds,  and  must  be  certified  by  such  offi- 
cer in  due  form. — Code,  1876,  §  2822.  It  is  settled  law  with 
us,  that  a  conveyance  of  the  homestead  by  the  husband  alone  is 
void,  in  the  absence  of  the  wife's  voluntary  signature  and  assent, 
manifested  in  substantial  accordance  with  the  provisions  of  the 
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statute.  In  this  case,  however,  as  we  have  said,  no  objection  i& 
taken  to  the  mode  or  form  in  which  the  instrument  is  executed, 
which  is  in  strict  conformity  to  statutory  requirements.  The 
only  point  of  contention  is,  that  a  court  of  equity  has  no  power 
to  reform  the  instrument  by  correcting  a  misdescription  of  the 
land,  because  tliat  which  is  actually  conveyed  is  different  in 
description  from  that  intended  to  be  conveyed,  and,  it  is  in- 
sisted, that  equity  will  not  interfere  in  such  a  case,  to  rectify 
on  the  ground  of  mistake,  especially  as  against  ^  ferae  covert. 

The  objection  is  one  supported  by  strong  reason  and  respect- 
able authority,  and  we  were  much  disposed,  at  first  consideration, 
to  concur  in  it,  as  the  chancellor  seems  to  have  done.  After 
maturer  study,  however,  we  have  reached  the  opposite  conclu- 
sion, which  we  deem  to  be  the  better  and  more  just  view. 

The  rule  may  be  conceded  to  be  generally  settled,  both  in 
England  and  in  this  country,  that  a  court  of  equity  will  not 
intervene  to  decree  the  specific  performance  of  an  agreement 
made  by  a  married  woman  during  her  coverture.  Under  the 
rules  of  the  common  law,  she  could  not,  by  uniting  with  her 
husband  in  a  deed  of  conveyance,  bar  herself,  or  her  heirs,  of 
her  right  of  dower,  or  other  interest  in  the  real  estate  of  her 
husband.  Such  a  deed  was  absolutely  void,  as  were  her  con- 
tracts generally,  except  those  relating  to  her  equitable  separate 
estate,  and  a  few  others  made  in  a  trust  capacity.  Her  only 
mode  of  conveying  real  estate  was  by  uniting  with  her  hus- 
band in  the  solemn  proceeding  of  record  known  as  line  and 
recovery. — Martin  v.  Dwelli/,  6  Wend.  (N.  Y.)  9. 

In  obedience  to  these  principles  it  has  been  held  by  this 
court,  that  the  statute  prescribes  the  only  mode  in  which  a 
married  woman  is  authorized  to  convey  her  statutory  separate 
estate,  and  that  none  other  could  be  substituted  or  recognized 
by  the  courts ;  and  that  equity  would  accordingly  refuse  to 
enforce  as  against  her  the  specific  performance  of  a  defectively 
executed  conveyance,  although  it  might  justly  be  regarded  as 
an  agreement  by  her  to  convey,  but  for  the  disal)ility  imposed 
by  coverture. — Blythe  v.  Dargin^  68  Ala,  370.  So,  in  a  recent 
case,  decided  by  this  court,  where  an  instrument  was  held  de- 
fective and  inoperative  as  a  deed  for  want  of  delivery,  but  wa& 
deemed  good  only  as  a  contract  to  convey  by  husband  and  wife, 
specific  performance  of  it  was  refused  after  the  death  of  the 
husband,  against  the  objection  of  the  surviving  wile,  as  to  the 
homestead  of  the  parties. — Jenkins  v.  Harrison^  66  Ala.  345. 
See  also  BiUts  v.  nroughton,  72  Ala.  294.  The  reason  upon 
which  the  two  cases  are  based  is  essentially  the  same — that  a 
married  woman  has  no  authority,  under  the  statutes  of  thi& 
State,  to  enter  into  an  executory  agreement  to  sell  either  her 
separate  estate  under  the  statute,  or  the  homestead  occupied  by 
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herself  and  her  husband.  No  attempted  conveyance  of  either 
is  binding  on  her  unless  it  is  executed  with  due  formality,  and 
in  substantial  conformity  to  the  requirements  of  the  statute. 
Waddell  v.  Weaver,  42  Ala.  293;  Bish.  on  Mar.  Wom.  §  601 ; 
Cross  V.  Everts,  28  Tex.  523 ;  Thomp.  Homest.  &  Exemp.  § 
491.  The  wife  possesses  no  authority  to  convey  except  in  the 
mode  prescribed  by  the  statute.  Her  power  to  sell  and  convey 
is  a  statutory  power,  and  a  court  of  equity  has  no  jurisdiction 
to  aid  the  defective  execution  of  such  a  power  by  supplying 
elements  of  form  made  prerequisite  by  statute  to  its  valid  exe- 
cution.— McBryde  v.  Wilkinson,  29  Ala.  662  ;  Tiernan  v.  Pom\ 
19  Amer.  Dec.  225,  note,  p.  230;  Blythe  v.  Dargin,  68  Ala. 
370 ;  Gebh  v.  Howell,  40  Md.  387.  Yqv  these  reasons  equity 
will  refuse  to  enforce  the  specific  performance  of  a  married 
woman's  contract  to  convey  real  estate,  whether  made  alone  or 
by  uniting  with  her  husband,  where  her  power  to  convey  is 
derived  from  the  statute.  Nor  will  it  any  more  intervene  to 
give  effect  to  an  instrument  executed  by  her,  which  is  inopera- 
tive for  want  of  compliance  with  a  statutory  requirement. 
Pilcher  v.  Smith,  2  Head  (Tenn.),  208  ;  Carr  v.  Williams,  10 
Ohio,  305 ;  Contr.  of  Mar.  Wom.  (Kelly)  100-105  ;  Holland 
V.  Moon,  39  Ark.  120. 

The  case  at  bar  can  scarcely  be  held  to  come  within  the  fore- 
going principle.  It  is  not  a  case  of  specific  performance,  nor 
one  where  the  jurisdiction  of  equity  is  invoked  to  correct  any 
defect  in  the  form  or  mode  of  execution  of  the  conveyance. 
The  mortgage  sought  to  be  reformed  is  executed  and  acknowl- 
edged with  every  formality,  and  in  the  precise  mode  required 
by  statute;  and  the  wife  has  given  her  voluntary  signature  and 
assent  to  it  by  privy  examination  before  the  proper  officer.  A 
mistaken  description  only  is  sought  to  be  corrected.  The  tract 
of  land  purporting  to  be  conveyed,  and  described  in  the  mort- 
gage, is  stated  to  contain  one  hundred  and  eighty  acres,  and  is 
described  as  including  the  family  residence  of  the  grantors, 
their  stables,  and  other  improvements  and  buildings  on  said 
lands.  The  reformation  in  description,  which  is  prayed  for  in 
the  bill,  does  not  seek  to  increase  the  amount  of  these  lands  in 
acreage,  nor  to  locate  them  in  a  different  section,  but  to  correct 
an  admitted  imperfection  in  the  designation  of  it  by  erroneous 
land  numbers  belonging  to  the  same  section. 

We  need  not  hold  that  equity  will  undertake  to  reform  a  con- 
veyance by  a. yerne  covert,  where  the  ratification  sought  requires 
an  order  at  the  hands  of  the  court  for  re-execution,  or  such  refor- 
mation operates  strictly  as  the  creation  of  anew  conveyance.  It 
may  be  admitted  that,  if  this  were  a  case  of  the  latter  kind,  the 
chancery  court  could  not  act  upon  the  will  of  a  married  woman 
by  compelling  her  assent.     It  would  be  absurd  to  say  that  this 
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was  a  voluntary  assent. — Knoioles  v.  McCamly,  10  Paige,  342. 
Hence,  it  has  been  properly  held  that  where  the  wife  joins  her 
husband  in  a  deed,  but  her  name  is  omitted  from  the  granting 
clause,  chancery  will  not  correct  the  mistake  in  the  instrument 
of  conveyance  by  compelling  the  execution  of  a  perfect  deed. 
Purcell  V.  Gos/ioTTi,  17  Ohio,  105.  The  purpose  here  sought 
to  be  effected  is  simply  to  judicially  determine  what  the  parties 
have  in  truth  and  fact  done,  at  least  in  equity — to  insure,  in  other 
words,  a  more  perfect  identification  of  the  premises,  and  not  to 
change  the  subject-matter  of  the  contract. — Lead.  Cases  in  Eq. 
1002.  It  is  not  the  function  of  the  equity  of  reformation  to 
directly  restore  the  grantee  to  the  dominion  and  possession  of 
the  land  inaccurately  described,  but  "  to  place  him  in  a  posi- 
tion which  enables  him,  if  necessary,  to  assert  his  dominion 
and  recover  possession." — 3Pomeroy's  Eq.  Jur.  §  1375. 

It  has  been  held  in  many  adjudged  cases-  that  a  court  of 
equity  will  correct  a  mistake  in  the  description  of  property  con- 
tained in  a  deed  executed  by  a  married  woman,  although  the 
authorities  on  this  point  are  conflicting.  The  rule  has  been 
declared  by  the  Supreme  Court  of  Indiana  "  to  be  a  sound  one^ 
having  its  foundation  in  reason  and  principle.'"  Such  a  refor- 
mation, it  was  said,  created  no  new  contract,  and  added  no  addi- 
tional obligations.  "It  simply  puts  in  the  instrument  what,  in 
legal  effect,  was  already  there,  the  true  description  of  the 
property.  The  instrument  is  only  the  evidence  of  the  con- 
tract; and  reforming  the  evidence  so  as  to  make  it  accurately 
and  truly  describe  the  property,  is  not  making  an  executed  con- 
tract out  of  an  executory  one."  "  Causing  the  true  descrip- 
tion to  be  written  in  the  deed,"  it  is  added,  ''  neither  makes  a 
new  conveyance,  nor  alters  an  old  one;  it  simply  makes  the 
conveyance  effective  by  applying  it  to  the  property  sold  by  one 
party  and  bought  by  the  other." — Styers  v.  Rohhins,  76  Ind. 
547.  In  Hamar  v.  Medsker^  60  Ind.  413,  the  married  woman's 
deed  was  perfect  in  the  formality  of  execution,  the  only  defect 
being  in  the  description  of  the  land  sold  and  intended  to  be 
Qonveyed.  The  court  there  said  :  "  By  the  reformation  of  the 
deed  and  the  correction  of  the  mistake,  the  object  and  policy 
of  the  statute  are  not  contravened  or  thwarted.  A  deed  has 
been  executed  by  the  wife,  in  conjunction  with  her  husband, 
for  the  land  intended  to  be  conveyed.  This  satisfies  the  re- 
(juirements  of  the  statute,  and  the  title  of  the  purchaser  ought 
not  to  be  defeated  in  the  description  of  the  land  to  be  thereby 
conveyed."     See  also  Carper  v.  Munyer,  62  Ind.  481. 

In  Houx  V.  County  of  Bates^  61  Mo.  391,  where  a  county 
commissioner,  in  making  sale  of  land  under  a  statutory  power, 
executed  a  conveyance  in  due  accordance  with  the  provisions 
of  the  statute,  while  it  was  admitted  that  a  court  of  equity 
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could  furnish  no  relief  in  aid  of  the  defective  execution  of  a 
statutory  power,  the  court,  on  petition  tiled  invoking  its  equity 
jurisdiction,  allowed  a  mistake  to  be  corrected  in  the  deed,  by 
which  the  property  sold  was  niisdescribed  as  certain  "lots  "in- 
stead of  "  blocks."  It  was  thought  that  perfecting  the  identi- 
fication of  the  land  sold,  by  correcting  the  mistaken  description, 
in  no  wise  contravened  either  the  letter  or  spirit  of  the  statute, 
nor  violated  anv  principle  of  equity  jurisprudence. 

There  are  cases  opposed  to  this  view,  but  we  are  of  opinion 
that  thej  do  not  announce  the  better  doctrine. — Leonis  v.  Laz- 
zarovicK  55  Cal.  52;  Martin  v.  Haryardine,  46  111.  322.  We 
see  no  reason  why  a  technical  rule  of  law  should  be  so  far  ex- 
tended beyond  the  reason  of  its  existence,  as  to  facilitate  the 
dishonest  annulment  of  contracts,  which  are  executed  accord- 
ing to  due  forms  of  law,  and  are  binding  in  equity  and  good 
conscience. 

The  decree  of  the  chancellor  is  erroneous  and  must  be  re- 
versed, and  the  cause  remanded. 


Barton  v.  Barton. 

Bill  in  Equity  for  Reformatimi  of  Conveyance  of  Land. 

1.  Bona  fide  parrhaae  ;  }troof  of. — The  rule  as  to  proof  of  bona  fide 
purchase  is,  that  the  party  pleading  it  must  first  make  satisfactory  proof 
of  purchase  and  payment,  it  being  affirmative  defensive  matter,  in  the 
nature  of  confession  and  avoidance ;  but  this  done,  he  need  not  go  fur- 
ther, and  prove  that  he  made  such  purchase  and  paj'ment  without  no- 
tice. The  burden  here  shifts,  and  if  it  be  desired  to  avoid  the  effect  of 
such  purchase  and  payment,  it  must  be  met  by  (tounter  proof  that  before 
the  payment  the  f)urchaser  liad  actual  or  constructive  notice  of  the  equity 
or  lien  asserteil,  or  of  some  fact  or  circumstance,  which  was  sufficient  to 
put  him  on  in(}uiry,  and  which,  if  followed  up,  would  have  discovered 
the  equity  or  incumbrance. 

2.  Smnrn  ariKwer  to  hill  in  er/uitf/;  when  not  evidence — An  answer  to  a 
bill  in  equity,  though  sworn  to,  is  worthless  as  evidence,  in  so  far  as  it 
sets  up  independent  matter — matter  not  responsive  to  any  averment  in 
the  bill. 

3.  .Judgment;  no  evidence  of  debt,  ax  against  ,'itrnrigers. — The  recovery 
of  a  judgment  founded  on  a  debt  is  evidence  of  the  existence  of  the  debt 
only  as  against  the  defendant  in  the  judgment,  and  those  coming  subse- 
({uently  into  j)rivity  with  him ;  as  against  strangers,  the  recovery  estab- 
lishes nothing. 

Appeal  from  Macon  Chancery  Court. 
Heard  before  Hon.  N.  S.  Graham. 

This  was  a  bill   in  equity,  exhibited  by  John  K,  Barton  and 
Vol.  lxxv. 
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Clara  J.  Barton  against  A.  A.  Barton,  the  husband  of  thq,said 
Clara  J.  Barton,  and  A.  P.  Lockard,  seeking  the  reformation 
of  a  conveyance  of  land  executed  by  A.  A.  Barton  to  John  K. 
Barton,  as  trustee  for  Clara  J.  Barton,  so  as  to  correct  an  al- 
leged niisdescrijjtion  in  the  land  intended  to  have  been  con- 
veyed. The  facts  disclosed  by  the  record  are  sufficiently  stated 
in  the  opinion. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
was  of  the  opinion  that  the  complainants  were  not  entitled  to 
relief,  and  caused  a  decree  to  be  entered,  dismissing  the  bill  ; 
and  that  decree  is  here  assigned  as  error. 

S.  B.  Paine  and  W,  C.  Brewer,  for  appellants,  cited  Wynn 

V.  RosetU,  66  Ala.  520 ;  Craft  v.  Russell,  67  Ala.  9 ;  Hooper 
V.  Strahan,  71  Ala.  75. 

R.  II.  Abercrombie  and  J.  A.  Bilhro,  contra,  aited  Hender- 
son V.  Henderson,  67  Ala.  519;  Fashv.  J?avesees,S2  Ala.  451  ; 
^qfold  V.  Wade,  51  Ala.  214;  Thames  v.  Rewlert,  63  Ala.  561. 

STONE,  J.— We  will  first  consider  this  case  in  its  primary 
aspect — as  a!)  application  by  JVIrs.  Clai-a  J.  Barton  and  her 
trustee  to  correct  a  mistake,  alleged  to  have  been  committed  in 
the  draught  of  a  deed,  made  for  her  benefit  on  21st  September, 
1866,  by  A.  A.  Barton,  her  husband.  We  say,  we  will  first 
consider  this,  as  a  question  between  Mrs.  Barton  and  her  hus- 
band, without  reference  to  any  other  claimant. 

The  bill  alleges  that  the  lands  were  purchased  by  A.  A. 
Barton,  title  taken  to  himself",  but  paid  for  with  moneys,  the 
statutory  separate  estate  of  his  wife,  given  to  her  after  1848 
by  her  father.  Isaac  Ross.  The  lands  so  purchased,  and  con- 
veyed to  A.  A.  Barton,  are  the  south  half  of  section  6,  nnd  the 
west  half  of  section  7.  township  15,  range  23.  in  Macon 
county,  Alabama.  Reciting  these  facts,  the  deed  from  A.  A. 
Barton  to  John  K.  Barton,  trustee  for  Clara  J.  Barton,  con- 
veyed lands  corresponding  in  section  and  township  numbers 
with  those  above,  but  describing  them  as  in  range  22.  The 
bill  then  avers  that  the  intention  was  to  convey  the  identical 
lands  that  were  purchased  by,  and  conveyed  to  A.  A.  Barton, 
described  above,  and  that  by  mistake,  they  were  described  as 
in  range  22,  when  it  should  have  been  range  23,  their  true 
number.  The  prayer  is,  that  the  deed  be  reformed,  so  as  to 
describe  truly  the  lands  sold  and  intended  to  be  conveyed. 
The  testimony  substantially  proves  all  the  foregoing  averments 
of  the  bill,  and,  as  between  Mrs.  Barton  and  her  husband, 
entitles  her  to  relief.  The  record,  in  the  probate  office,  cor- 
responds with  the  numbers  expressed  in  the  deed. 
26 


402  SUPKEME  COUKT  [Dec.  Term, 

[Barton  v.  Barton.] 

The  defendant,  A.  P.  Lockard,  pleads  in  bar  of  the  relief 
prayed,  that  he,  without  any  notice  that  there  had  been  any 
mistake  in  Barton's  conveyance,  purchased  the  same  lands  in 
good  faith,  at  a  sheriff's  sale  made  under  execution  in  his  own 
favor,  paid  the  purchase-money,  and  received  the  sheriff's  con- 
veyance, conveying  to  him  all  the  right  and  title  of  the 
said  A.  A.  Barton  in  said  lands ;  and  he  thus  claims  that  he  is 
a  honafide  purchaser,  without  notice  of  Mrs.  Barton's  equity. 
We  need  not,  and  do  not  consider  the  sufficiency  of  this  plea 
as  pleaded. 

The  rule  as  to  proof  of  hona  fide  purchase  is,  that  the  party 
pleading  it  must  lirst  make  satisfactory  proof  of  purchase  and 
payment.  This  is  affirmative,  defensive  matter,  in  the  nature 
of  confession  and  avoidance,  and  the  burden  of  proving  it 
rests  on  him  who  asserts  it.  El  incumbit  probatio,  qui  dicit. 
This  done,  he  need  not  go  further,  and  prove  he  made  such 
purchase  and  payment  without  notice.  The  burden  here  shifts, 
and  if  it  be  desired  to  avoid  the  effect  of  such  purchase  and 
payment,  it  must  be  met  by  counter  proof,  that,  before  the 
payment,  the  purchaser  had  actual  or  constructive  notice  of 
the  equity  or  lien  asserted,  or,  of  some  fact  or  circumstance, 
sufficient  to  put  him  on  inquiry,  which,  if  followed  up,  would 
discover  the  equity  or  incumbrance. — Craft  v.  Russell^  67  Ala. 
9,  which  collects  the  authorities :  Taylor  v.  A.  <&  M.  Asso.,  68 
Ala,  229  ;  Cresswell  v.  Jones,  Ih.  420. 

Has  Lockard  proved  the  truth  of  his  plea,  that  he  had  pur- 
chased, and  paid  the  purchase-money 'i  The  only  testimony  he 
offered  in  support  of  it,  as  noted,  or  found  in  the  record,  was 
the  answers  to  the  bill,  the  sheriff's  deed,  and  a  memorandum 
from  the  slieriff's  docket,  in  which  the  sheriff  set  forth  that  he 
had  advertised  and  sold,  and  how  he  had  applied  the  purchase- 
money.  The  answer,  though  sworn  to,  not  being  responsive 
to  any  averment  in  the  bill,  so  far  as  this  (piestion  is  concerned, 
was  the  assertion  of  independent  matter,  of  the  truth  of  which' 
it  was  worthless  as  evidence. — Rembert  v.  Brown,  17  Ala.  667; 
Wynn  v.  Rosette,  d^  Ala.  517. 

The  defendant,  Lockard,  offered  no  proof,  as  against  Mrs. 
Barton,  tiiat  he  was  a  purchaser.  If  he  had  shown  a  judgment 
against  A.  A.  I3arton,  execution  upon  it,  and  sheriff's  sale  and 
conveyance  under  it,  all  by  a  certified  transcript  of  the  proceed- 
ings, this  would  have  furnished  evidence  of  a  debt  due  from 
A.  A.  Barton,  against  no  one  in  the  world  except  himself,  and 
those  coming  subsecpiently  into  privity  with  him.  As  against 
strangers  to  that  recovery — and  all  are  strangers  except  parties 
to  the  record,  and  those  coming  in  subsequently  by  purchase, 
or  succession, — the  recovery  established  nothing.  The  fact  re- 
mained to  be  proved,  as  any  other  material  fact  nmst  be  proved. 
Vol.  lxxv. 
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Lee  V.  Oampbelly  61  Ala.  12  ;  Walke?'  v.  EUedge,  65  Ala.  51  ; 
Carvei'  v.  Eads,  Ih.  190.  So,  there  is  an  entire  failure  of 
proof  that  Lockard  stands  in  the  relation  of  purchaser,  and  his 
plea  must  fail  on  that  ground. 

The  result  of  what  we  have  said  is,  that  the  complainant  is 
entitled  to  the  relief  she  prays.  It  is  therefore  ordered  and 
decreed  that  the  decree  of  the  chancellor  be,  and  is  hereby  re- 
versed ;  and  this  court,  proceeding  to  render  the  decree  the 
chancellor  should  have  rendered,  doth  order  and  decree  that 
the  deed  from  A.  A.  Barton  to  John  K.  Barton,  trustee  for 
Clara  J.  Barton,  bearing  date  September  21st,  1866, — the  same 
attached  as  "Exhibit  A"  to  the  original  bill  in  this  cause — be 
reformed  and  corrected  by  striking  out  twenty-two  where 
it  occurs  in  the  deed,  as  descriptive  of  the  range,  and  inserting, 
by  interlineation,  in  lieu  thereof,  the  words  "twenty-three;" 
and  the  register  is  charged  with  the  execution  of  this 
duty.  And  he  will  note  on  the  margin  that  the  alteration  is 
made  pursuant  to  the  order  of  court,  and  sign  the  same  officially. 

And  the  appointment  of  Ross  Barton,  as  trustee  in  said 
deed,  instead  of  John  K.  Barton  resigned,  is  hereby  approved 
and  confirmed. 

Let  the  costs  of  the  original  suit  be  paid,  one  half  by  the 
complainants,  and  the  other  half  by  defendant  A.  P.  Lockard  ; 
the  costs  of  appeal  in  this  court  and  the  court  below,  to  be 
paid  by  A.  P.  Lockard. 

Reversed  and  rendered. 


Alley  V,  Daniel. 

Trespass  de  Bonis  Asjjo^iatis. 

1.  Exemption  of  personal  property  when  debtor  owns  less  than  ^1000 
worth;  no  selection  required. — While  the  law  casts  upon  a  debtor  owning 
personal  property  exceeding  one  thousand  dollars  in  value,  the  duty  of 
selecting  that  which  he  will  retain  as  exempt  from  levy  and  sale  under 
legal  process  for  the  payment  of  debts,  if  he  has  not  personal  property 
exceeding  in  value  one  thousand  dollars,  a  selection  is  unnecessary,  the 
law,  without  the  doing  of  any  act  on  his  part,  intervening  and  attaching 
the  right  of  exemption  as  absolutely  and  unconditionally  as  if  the  partic- 
ular property  was  specially  designated  and  declared  exempt. 

2.  Same;  sale  of  can  not  he  impeached  as  fraudulent. — A  sale  or  other 
disposition  of  property  which  is  by  law  exempt  from  the  payment  of 
debts,  can  not  be  impeached  by  creditors  as  fraudulent ;  and  hence, 
where  a  debtor,  whose  personal  property  is  of  less  value  than  one  thous- 
and dollars,  makes  a  sale  of  all  of  it,  the  sale  can  not  be  impeached  for 
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fraud,  although  it  was  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  creditors. 

3.  Right  to  an  exemption  of  personal  property;  when  not  ivaived. 
While  an  exemption  of  property  from  levy  and  sale  for  the  payment  of 
debts  is  a  personal  privilege,  which  the  debtor  may  waive,  or  may  lose 
by  the  failure  to  claim  it  before  a  sale  under  legal  process,  of  which  he 
is  informed,  the  right  is  not  waived  or  lost  by  a  mere  failure  to  make  or 
file  a  claim  or  declaration  of  claim  before  there  is  a  levy  of  the  process. 

4.  Trespass  against  officer  levying  process;  knowledge  of  plaintiff's 
claim  as  showing  malice. — Ordinarily,  the  fact  that  a  sheriff  or  other 
ministerial  officer,  acting  under  legal  process,  seizes  property  with  a 
knowledge  that  it  is  not  subject  to  seizure,  either  because  it  is  the  prop- 
erty of  a  stranger,  or  because  it  is  exempt  by  law,  is  a  circumstance  in- 
dicative of  malice,  or  of  that  degree  of  recklessness  which  is  the 
equivalent  of  malice ;  and,  in  an  action  of  trespass  against  him,  evidence  of 
the  fact  is  admissible,  that  the  jury  may  determine  whether  they  will 
award  vindictive,  in  addition  to  actual  damages. 

5.  Same;  uihen  knowledge  of  plaintiff' s  claim  immaterial. — But  where 
the  officer  seizing  the  property  is  indemnified,  it  being  his  duty  to  pro- 
ceed, although  he  may  know  that  the  property  is  not  subject  to  the  i)ro- 
cess,  evidence  of  such  knowledge  on  his  part  is  irrelevant  and 
inadmissible.  In  such  case,  if  the  officer  acts  in  good  faith,  and  there 
are  no  circumstances  of  aggravation,  no  facts  indicative  of  a  bad  motive, 
nothing  more  than  information  that  the  property  is  not  subject  to  the 
process,  compensatory  damages  alone  can  be  recovered. 

Same;  evidence  of  knowledge. — But  in  cases  where  the  officer's  infor- 
mation or  knowledge  is  material,  the  practice  of  introducing  ex-parle 
affidavits  made  by  the  plaintifl'  and  others,  and  exhibited  to  the  officer 
prior  to  the  sale,  for  the  purpose  of  proving  such  information  or  knowl- 
edge, is  questioned. 

7.  Same;  when  charge  in  reference  to  vindictive  damages  olijectionable. 
In  trespass  de  bonis  asportatis,  a  charge  in  reference  to  vindictive  dam- 
ages, which  gives  to  tne  jury  a  discretionary  power  to  award  them,  with- 
out stint  or  limit,  and  which  leaves  the  jury  without  any  rule  whatever 
by  which  to  award  them,  is  objectionable. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  S.  H.  SpRorr. 

This  was  an  action  of  trespass,  brought  by  Louis  G.  Daniel 
against  John  Alley,  to  recover  damages  for  the  alleged  wrong- 
ful taking  by  the  defendant  of  certain  goods  and  chattels,  the 
property  of  the  plaintiff.  As  recited  in  the  bill  of  exceptions, 
the  cause  was  tried  ''upon  the  plea  of  the  general  issue,  with 
leave  to  give  in  evidence  any  special  matter  of  defense;"  the 
trial  resulting  in  a  verdict  and  judgment  for  the  plaintiff". 

The  defendant,  at  the  time  of  tlie  alleged  trespass,  was  sheriff 
of  Greene  county;  and  the  seizure  complained  of  was  made 
by  him  under  and  by  virtue  of  a  writ  of  attachment  which  had 
been  duly  sued  out  and  issued  against  one  Bell,  under  whom 
tlie  plaintiff  claimed  title  by  purchase.  The  purchase  was  at- 
tacked on  the  ground  of  fraud,  and  much  testimony  was  intro- 
duced by  both  parties  on  the  issue  of  fraud  vel  non^  not  neces- 
sary to  be  here  set  out.  The  material  facts  disclosed  by  the 
evidence,  and  the  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  sufficiently  stated  in  the  opinion,  except  that 
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it  ma}'  be  well  to  set  out  the  charge  given  at  the  request  of  the 
plaintiff,  and  referred  to  in  the  opinion.  That  charge  is  in 
these  words:  "That  to  authorize  the  jury  to  give  exemplary 
damages,  it  is  not  necessary  that  the  levy  should  have  been 
made  in  a  rude  or  angry  maimer ;  but  if  it  was  clearly  made  to 
appear  to  the  sheriff,  immediately  after  the  levy,  and  before 
the  removal  of  the  goods  from  the  house,  that  the  property 
was  in  truth  and  in  fact  the  property  of  Daniel,  and  that  the 
sheriff,  in  defiance  of  such  information,  carelessly  or  recklessly 
seized  the  goods,  and  sold  them,  to  the  injury  of  Daniel  or  his 
business,  then  these  facts  would  authorize  exemplary  damages, 
if  the  jury  see  proper  to  give  them." 

The  rulings  to  which  exceptions  were  reserved,  indicated  in 
the  opinion,  are  here  assigned  as  error. 

Wm.  p.  Webb,  J.  P.  IVIcQueen  and  Greene  B.  Mobley,  for 
appellant. 

Head  &  Butler,  contra. 

BRICKELL,  C.  J. — The  admission  of  evidence  that,  at  the 
time  of  the  sale  under  which  the  plaintiff  claimed  title  to  the 
goods  in  controversy,  the  vendor,  Bell,  a  resident  of  the  State, 
had  not,  including  the  goods,  personal  property  of  the  value  of 
one  thousand  dollars ;  the  instruction  given  the  jury  by  the 
court,  that  in  the  event  such  was  the  fact,  the  sale  was  not  im- 
peachable for  fraud  by  the  creditors  of  the  vendor;  and  the 
instruction  requested  by  the  defendant,  and  refused  by  the 
court,  asserting  that  the  property  was  subject  to  levy  and  sale, 
unless  before  the  levy  of  the  attachment  the  vendor  had  made 
and  filed  a  claim  of  exemption,  may  be  taken  and  considered 
in  connection. 

There  can  be  no  doubt,  that  if  a  debtor  owns  personal  prop- 
erty exceeding  in  value  one  thousand  dollars,  the  law  casts  upon 
him  the  duty  of  selecting  that  which  he  will  retain,  exempt 
from  levy  and  sale  under  legal  process  for  the  payment  of 
debts.  This  is  apparent  from  the  words  of  the  Constitution, 
and  of  the  statutes  enacted  for  the  execution  of  the  constitu- 
tional provisions.  It  is  not  intended  that  a  debtor  shall  hold 
a  mass  of  personal  property,  exceeding  in  value  one  thousand 
dollars,  protected  from  levy  and  sale  for  the  payment  of  debts. 
Upon  the  plainest  considerations  of  right  and  justice,  in  that 
event,  he  siiould,  by  some  notorious  act,  elect  which  he  will 
retain,  and  which  he  will  yield  to  the  demands  of  his  creditors. 
The  right  and  privilege  of  choosing,  of  selecting,  of  designa- 
ting the  particular  property  which  he  will  retain,  is  conferred  ; 
and  it  must  be  exercised   before  there  is  a  sale  under  legal 
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process,  if  of  the  levy  and  sale  he  is  cognizant. — Rons  v. 
Hannah^  18  Ala.  125.  But  if  he  has  not  personal  property^ 
exceeding  in  value  one  thousand  dollars,  a  selection  is  unneces- 
sary; there  is  neither  room  nor  reason  for  it.  The  law  inter- 
venes and  attaches  the  right  of  exemption,  without  the  doing 
of  any  act  on  his  part;  attaches  the  exemption  as  absolutely 
and  unconditionally  as  if  the  particular  property  was  specially 
designated  and  declared  exempt.  For  the  policy  and  spirit  of 
the  Constitution  is,  that  personal  property  shall  be  absolutely 
exempt,  unless  the  debtor  owns  of  that  species  property  ex- 
ceeding in  value  one  thousand  dollars. — Thompson  on  Home- 
stead &  Exemptions,  §  833. 

A  sale  or  other  disposition  of  property  which  is  by  law  ex- 
empt from  the  payment  of  debts,  can  not  be  impeached  by 
creditors  as  fraudulent;  as  intended  to'  hinder  or  delay  them. 
They  can  have  no  concern  with  it,  for  the  property  was  not,  in 
the  hands  of  the  debtor,  subject  to  their  deniands,  and,  as  to 
them,  his  power  of  disposition  is  unlimited. — Fellows  v.  Lewis, 
65  Ala.  343  ;  Lehman  v.  Bryan,  67  Ala.  558  ;  Wright  v.  Smithy 
QQ  Ala.  514,  The  main  point  of  contention  in  the  court  below 
seems  to  have  been,  whether  Bell  did  not  make  the  sale  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  creditors. 
That  inquiry  was  immaterial,  and  the  contention  unavailing,  if, 
at  the  time  of  the  sale,  all  his  personal  property  was  of  less 
value  than  one  thousand  dollars.  There  was,  of  consequence^ 
no  error  in  the  admission  of  the  evidence,  or  in  the  instruction 
upon  this  point  given  to  the  jury. 

Nor  was  there  error  in  the  refusal  of  the  instruction  re- 
quested by  the  defendant.  The  right  to  an  exemption  of  per- 
sonal propert}'  is  not  dependent  upon  the  making  claim  or 
filing  a  declaration  of  claim  before  a  levy,  or  other  effort  to 
subject  it  to  the  payment  of  debts.  The  exemption  is  a  per- 
sonal privilege,  which  the  debtor  may  waive,  or  which  he  may 
lose  by  the  failure  to  assert  it  before  a  sale  under  legal  process^ 
of  which  he  is  informed.  But  the  right  is  not  waived  or  lost  by 
a  mere  failure  to  make  or  file  a  claim,  or  .declaration  of  claim, 
before  there  is  a  levy. — Jordan  v.  Autrey,  10  Ala.  276  ;  Gres- 
ham  V.  Walker^  Ih.  370  ;  Ross  v.  Hannah,  1 8  Ala.  1 25.  The  stat- 
ute authorizes  the  making  claim  and  filing  declaration  of  it  for 
record  in  the  oflice  of  the  judge  of  probate.  The  only  effect 
of  the  filmg  and  registration  is,  if  the  validity  of  the  claim  is 
contested,  to  furnish  prima  facie  evidence  of  its  correctness, 
compelling  a  creditor  impeaching  it  to  become  the  actor  in  the 
contest,  and  shifting  to  him  the  onus  of  proof. — Code  of  1876, 
^§  2828-31.  The  statutes  go  further,  and  in  express  terms  de- 
clare the  failure  to  file  the  declaration  is  not  a  waiver  of  the 
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exemption,  but  that  the  debtor  may  claim  whenever  tiiere  is  a 
levy  of  process.— Code  of.  1876,  §  2834. 

Generally,  in  an  action  of  trespass  de  honis-  asportatis,  or  in 
an  action  of  trespass  for  an  injury  to  chattels,  the  measure  of 
damages  is  the  value  of  the  goods  taken  and  carried  away,  or 
the  diminution  in  value  resulting  from  the  injury,  with  inter- 
est computed  to  the  day  of  trial.  Special  damages,  if  not  too 
remote,  may  also  be  recovered. — Woods'  Mayne  on  Damages, 
515 ;  Sedgwick  on  Damages  (6th  Ed.),  663.  Exemplary  or 
vindictive  damages,  as  they  are  indifferently  termed,  may  also 
be  recovered,  if  the  trespass  is  committed  with  a  bad  motive, 
with  an  intent  to  harass,  or  oppress,  or  injure ;  and  the  fact  that 
it  is  wantonly,  recklessly,  or  knowingly  committed,  is  a  circum- 
stance indicative  of  malice,  and  proper  matter  for  the  consid- 
eration of  the  jury. — Devaughn  v.  Heath,  37  Ala.  595;  Lien- 
kaufv.  Jforris,  66  Ala.  406.  The  trespass  now  complained  of 
consists  wholly  of  the  seizure  of  goods  under  attachment  by  the 
defendant  as  sheriif,  who  was  indemnified  by  the  party  con- 
trolling the  process  to  make  the  seizure  or  levy  and  a  conse- 
quent sale.  The  fact  that  the  defendant  was  indemnified,  and 
was  acting  in  obedience  to  the  instructions  of  the  indemnitor, 
was  uncontroverted.  Mc-parte  affidavits,  made  by  the  plaintiff, 
and  by  witnesses  who  were  examined  on  the  trial  in  the  court 
below,  which  subsequently  to  the  levy  had  been  exhibited  to  the 
defendant,  were  introduced  against  his  objection,  for  the  pur- 
pose of  showing  notice  to  him  of  the  plaintiff's  claim  to  the 
goods,  and  of  the  claiui  that,  while  in  the  hands  of  the  vendor, 
Bell,  they  were  absolutely  exempt  from  liability  to  his  debts, 
the  court  instructing  the  jury,  that  the  affidavits  were  not  ad- 
missible as  evidence  of  the  facts  stated  in  them,  or  for  any 
other  purpose  than  showing  notice  to  the  defendant.  If  the 
fact  of  notice  had  been  material  and  relevant,  this  mode  of 
proving  it  is  of  exceedingly  questionable  propriety.  The  affi- 
davits were  of  no  more  force,  entitled  to  no  -more  credit,  than  the 
unsworn  declarations  of  the  witnesses ;  and  yet  they  were  per- 
mitted to  pass  to  the  jury  for  examination  upon  their  retire- 
ment. If  such  a  practice  can  be  pursued,  it  is  not  of  difficulty 
to  foresee  that,  under  the  pretext  of  proving  one  fact,  a  party 
may  get  before  the  jury  illegal,  irrelevant  evidence,  which  may 
affect  the  verdict,  however  positive  may  be  the  instruction  of 
the  court,  that  it  must  be  disregarded.  The  practice  of  admit- 
ting illegal  or  irrelevant  evidence,  subject  to  its  exclusion  by 
the  court,  if  there  is  not  subsequently  evidence  introduced,  ren- 
dering it  legal  or  relevant,  has  been  often  condenmed,  and  it  is 
subject  to  condemnation  because  of  the  difficulty  of  eradicating 
from  the  minds  of  the  jury  the  impressions  made  by  it,  how- 
ever direct  and  positive  may  be  the  instructions  of  the  court 
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that  it  must  be  disregarded. — 1  Brick.  Dig.  809,  §  89.  Waiv- 
ing a  consideration  of  the  admissibility  of  the  affidavits  for  the 
purpose  for  which  thev  were  received,  the  fact  of  notice  to  the 
defendant  of  the  plaintiff's  claim  or  title  to  the  goods,  and  that 
in  the  hands  of  Bell  they  were  exempt  from  liability  for  his 
debts,  was  wholly  immaterial  and  irrelevant,  unless  it  had  been 
connected  with  the  evidence  of  other  facts,  which  would  have 
authorized  a  verdict  for  exemplary  damages.  If  the  title  to 
the  goods  resided  in  the  plaintiif,  and  he  had  possession  at  the 
time  of  the  taking,  he  was  entitled  to  a  verdict  for  the  value 
of  the  goods,  with  interest  to  the  da}'  of  trial,  whether  the  de- 
fendant had  or  had  not  notice  or  knowledge  of  his  right.  The  fact 
of  notice  or  knowledge  could  not  strengthen  the  title  or  claim 
of  title,  nor  add  to  the  measure  of  recovery. 

The  fact  that  a  sheriff  or  other  ministerial  officer,  acting 
under  legal  process,  seizes  property  with  knowledge  that  it  is 
not  subject  to  seizure,  either  because  it  is  the  property  of  a 
stranger,  or  because  it  is  exempt  by  law,  is  a  circumstance  in- 
dicative of  malice,  or  of  that  degree  of  recklessness  which  is 
the  equivalent  of  malice,  and,  in  an  action  of  trespass  against 
him,  evidence  of  the  fact  is  admissible,  that  the  jury  may  de- 
mine  whether  they  will  award  vindictiv'^e,  in  addition  to  actual 
damages.  But  there  are  cases  in  which  the  fact  is  wholly  im- 
material, because  it  is  the  duty  of  the  officer  to  proceed  to  the 
seizure,  or  having  made  it,  to  complete  it  by  a  sale,  though  he 
may  know  the  property  is  not  subject  to  the  process.  That  is  a 
fact  which  the  parties  interested  in  the  execution  of  the  pro- 
cess liave  the  legal  right  to  contest  before  the  judicial  tribunals, 
unaffected  by  facts  lying  in  the  knowledge  of  the  officer.  The 
statute  authorizes  the  officer  to  demand  from  them  indemnity, 
if  there  is  doubt  as  to  the  liability  of  the  property  to  seizure  or 
levy,  or  if  of  the  fact  of  liability  there  is  dispute.  When  the 
indemnity  is  given,  the  officer  is  without  discretion ;  he  must 
proceed  in  the  execution  of  the  process ;  without,  to  say  the 
least,  incurring  the  hazards  of  litigation  with  the  indemnitors, 
in  which  the  burden  of  proving  that  the  property  wasnot  sub- 
ject to  the  process  would  be  cast  upon  him,  he  can  not  refuse 
to  levy,  or  having  made  the  levy,  to  complete  it,  however  co- 
gent may  be  the  evidence  furnished  him,  that  the  property  is 
not  from  any  cause  subject  to  levy  and  sale. — Crocker  on 
Sheriffs,  §  446;  Code  of  1876  §§  3196,  3285.  If  after  indem- 
nity he  should  proceed  to  a  levy,  or  to  execution  of  the  pro- 
cess, rudely,  insultingly,  or  in  an  aggravated  manner,  indicative 
of  malice,  or  of  an  intent  to  harass,  or  oppress,  or  injure,  he 
would  be  answerable  for  vindictive  damages.  A  bad,  malicious 
inient,  in  the  commission  of  a  trespass,  is  always  proper  matter 
for  the  consideration  of  a  jury ;  for  a   man   acting  tortiously 
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with  such  an  intent  ought,  in  justice,  to  be  dealt  with  more 
harshly,  than  a  man  who  acts  ignorantl_y,  without  such  intent. 
But  when  a  public  officer  is  in  the  line  of  duty,  acting  in 
obedience  to  process,  which  he  can  not  with  safety  refuse  to 
execute,  whatever  may  be  his  information  or  knowledge  of 
facts,  which,  if  proved  in  the  course  of  a  judicial  investigation, 
will  subject  him  to  liability  as  a  trespasser,  it  M'ould  savor  of 
harshness  and  oppression,  if  his  liability  was  increased  by  the 
addition  of  vindictive  damages  because  of  such  knowledge  or 
information.  Acting  in  good  faith,  under  instructions  and  in- 
denmity  from  the  party  controlling  the  process,  who  is  in  pur- 
suit of  his  supposed  legal  rights,  if  there  are  no  circumstances 
of  aggravation,  no  facts  indicative  of  a  bad  motive,  nothing 
more  than  information  that  the  property  is  not  subject  to  the 
process,  the  value  of  the  property  taken,  with  interest  to  the 
time  of  the  trial,  is  the  only  reparation  he  can  be  required  to 
make ;  this  is  full  compensation  to  the  owner,  and  all  he  can 
in  good  conscience  demand. — Lienkaufv.  Morris,66  Ala.  406 ; 
Pacific  Insurance  Co.  v.  Cona7-d,  1  Baldwin,  138 ;  Phelps  v. 
Owens,  11  Cal.  22.  Tlie  introduction  of  these  affidavits  for 
any  purpose  was  illegal ;  evidence  of  the  fact  they  were  in- 
tended to  prove  was  irrelevant.  The  case  before  the  court  was 
one  for  the  recovery  of  compensatory  damages  only,  as  was 
clearly  and  conclusively  shown.  The  instruction  given  at  the 
request  of  the  plaintiff,  in  reference  to  vindictive  damages,  is 
in  itself  objectionable.  It  gives  to  the  jury  "  a  discretionary 
power,  without  stint  or  limit,  highly  dangerous  to  the  rights  of 
the  defendant;"  it  leaves  them  without  any  rule  whatever. 
But  it  is  not  necessary  to  consider  the  instruction  specially. 

For  the  error  pointed  out,  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Ex  parte  Murphy. 

Application  for  writ  of  Habeas  Corpus. 

1.  Habeas  corpus  by  father  for  cxistody  of  child;  when  properly  refused. 
Where,  on  the  hearing  of  an  application  by  a  father  for  a  writ  of 
habeas  corpus,  to  obtain  the  custody  of  his  child  from  the  latter's  mater- 
nal grandmother,  with  whom  he  had  been  left  by  a  dying  mother,  in  the 
absence  of  the  father  in  a  distant  State,  it  is  shown  that  the  child  was 
sick,  requiring  and  receiving  the  tenderest  nursing,  and  that  the  child's 
sickness  would  render  it  at  least  perilous  to  attempt  his  removal,  his 
sickness  is  a  sufficient  reason  for  refusing  the  relief  sought. 

2.  Same. — Should,  however,  the  child's  health  become  established. 
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the  application  can  be  renewed  ;  but  it  further  appearing  that  the  father 
had  been  intemperate,  and  evidence  introduced  on  his  belialf  tending  to 
show  that  he  had  reformed,  it  would  seem  that  a  sufficient  time  should 
be  allowed  to  elapse,  to  test  the  fact  and  sincerity  of  the  father's  refor- 
mation, the  welfare  of  the  child  being  the  paramount  inquiry. 

Application  to  this  court  for  writ  of  Habeas  Corpus,  the 
same  having  been  refused  by  Hon.  Tiios.  L.  Frazer,  Judge  of 
Probate  of  Lee  county. 

The  facts  are  stated  in  the  opinion. 

Names  of  counsel  for  respective  parties  not  disclosed  by  the 
record. 

STONE,  J.- — This  was  an  application  by  habeas  corpus,  sued 
out  by  the  father,  to  obtain  possession  of  his  infant  male  child, 
about  twenty  months  old.  The  child  is  in  the  possession  of 
his  maternal  grandmother,  with  whom  he  was  left  by  his  dying 
mother,  then  living  apart  from  her  husband.  The  judge  of 
probate  denied  relief,  and  left  the  child  with  his  grandmother. 
The  present  is  an  appellate  application,  to  obtain  a  review 
and  reversal  of  the  probate  judge's  ruling.  The  writ  was  sued 
out  before  the  probate  judge,  November  27th,  1883,  and  was 
heard  by  him  a  few  days  afterwards,  on  oral  proofs. 

About  July  or  August,  1882,  petitioner  went  to  Texas,  leav- 
ing his  wife  and  infant  son  with  her  mother,  Mrs.  Dickens,  the 
respondent  in  this  suit.  Petitioner  did  not  return  to  Alabama 
until  ten  days  or  two  weeks  before  he  filed  his  petition  in  this 
cause.  He  was  with  his  father,  a  well-to-do  farmer  of  moder- 
ate means,  who  had  employed  him  to  labor  and  live  with  him 
the  tiien  next,  now  present  year,  and  agreed  to  furnish  a  home  to 
him  and  his  child.  The  mother  of  the  child  died  while  the  father 
was  absent  in  Texas.  There  is  no  conflicting  testimony  on  the 
following  subjects  of  inquiry :  That  both  the  grandmother 
Dickens,  and  the  grandparents  Murpliy,  are  able  to  maintain 
and  support  the  child,  and  are  suitable  persons  to  have  its  cus- 
tody ;  that  the  child  is  a  very  delicate  one,  requiring  and  re- 
ceiving the  tenderest  nursing  from  its  grandmother,  and  that, 
at  the  time  of  the  trial,  he  was  sick  in  bed,  too  sick  to  be 
brought  before  the  court;  and,  for  several  months  before  he 
went  to  Texas,  it  is  shown  the  fatlier  was  quite  intemperate. 
The  proof  is,  that  before  that  time  he  was  temperate,  moral 
and  industrious.  There  is  no  testimony  that  the  petitioner  has 
any  means  or  property  of  his  own. 

On  the  following  questions  there  was  conllict  in  the  testi- 
mony :  First,  whether  he  deserted  his  wife,  or  she  deserted 
him  ;  second,  whether  at  the  time  of  the  separation,  he  was 
supporting  his  wife  and  child ;  and  third,  whether  on  the  day 
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he  sued  out  the  writ  of  habeas  corpus^  the  petitioner  was  drunk 
in  the  city  of  OpeHka.  He  swwre  on  the  trial  that  since  leav- 
ing for  Texas,  he  had  reformed,  and  was  a  sober  man.  The 
judge  of  probate,  as  shown  in  his  sworn  return,  states  the  first 
and  third  of  the  above  inquiries,  namely,  that  he  had  deserted 
his  wife  and  child,  and  was  drunk  in  Opelika  on  the  day  lie 
sued  out  the  writ,  were  proven  before  him.  The  witnesses 
were  examined  in  the  presence  of  the  judge  of  probate,  and  he 
had  much  better  opportunities  of  judging  of  their  intelligence 
and  credibility  than  we  can  have. — Xooe  v.  Garner,  70  Ala.  443. 
The  sickness  of  the  child  at  that  time,  rendering  it  at  least 
perilous  to  attempt  his  removal,  was  itself  a  sufficient  excuse 
for  refusing  the  relief  prayed  for.  Should  the  child's  health 
become  established,  the  application  can  be  renewed  ;  but  it 
would  seem  that  a  sufficient  time  should  be  allowed  to  elapse 
to  test  the  fact  and  sincerity  of  the  petitioner'-s  reformation. 
The  welfare  of  the  child  is  the  paramount  inquiry. — Ex  parte 
Boaz,  31  Ala.  425  ;  Schouler  on  Dom.  Rel.  340  et  sefi.  •  Brins- 
ter  V.  Compton,  68  Ala.  299. 
Writ  of  habeas  coipus  denied. 


Shealy  &  Finn  v.  Edwards. 

Trespass  de  Bonis  Asportatis. 

1.  Trespass  against  sheriff  for  levi/ing  attachment;  admissibility  of 
evidence. — On  the  issue  of  fraud  vel  non  in  the  sale  of  a  stock  of  goods,  in 
an  action  of  trespass  de  bonis  asportatis  brought  by  tlie  purchaser  against 
a  sheriff  who  had  levied  an  attachment  on  the  goods  as  the  property  of 
the  vendor,  the  fact  that  possession  of  the  goods  had  been  delivered  to 
the  plaintiff",  and  that  sales  from  the  stock  had  been  made  by  his  clerk  in 
due  course  of  trade,  prior  to  the  levy  of  the  attachment,  is  relevant  evi- 
dence for  the  plaintiff,  as  tending  to  show  a  bona  fide  ownership  of  the 
goods;  but  an  itemized  list  of  the  goods  sold  by  the  clerk  is  immaterial, 
and  is  properly  excluded  from  the  jury. 

2.  Same;  'when  attachment  proceedings  competent  for  sheriff. — In  such 
case,  the  papers  and  record  in  the  attachment  suit,  including  an  order  for 
the  sale  of  the  attached  goods,  and  a  judgment  in  favor  of  the  attaching 
creditor,  are  competent  evidence  for  the  sheriff.  While  the  judgment 
may  not  be  competent  to  prove  the  existence  of  the  debt  on  which  it  is 
based,  it  is  admissible  for  the  purpose  of  showing  that  the  lien  create 
by  the  levy  of  the  attachment  had  been  perfected  in  the  manner  pre- 
scribed by  law  ;  and  if  the  plaintiff  desires  to  limit  its  effect,  he  should 
request  an  appropriate  charge. 

3.  Sale  of  property  by  debtor  ;  irhat  necessary  to  render  fraudulent. 
To  render  a  sale  of  property  by  a  debtor  fraudulent  as  against  creditors, 
it  must  be  shown  that  the  transaction  was  infected  with  a  fraudulent 
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intent  on  the  part  of  the  debtor,  and  that  in  such  intent  the  purchaser 
participated.  , 

4.  Same  ;  evidence  of  'fraudulent  intent. — The  fraudulent  intent  of  the 
debtor  may  be  shown  by  his  conduct  and  declarations,  so  immediately 
connected  with  the  transaction  as  to  throw  light  upon,  or  illustrate  its 
nature ;  but  such  conduct  and  declarations  are  inadmissible  against  a 
purchaser  for  value,  unless  they  are  so  intimately  related  to  the  principal 
fact,  which  is  assailed  as  fraudulent,  as  to  constitute  a  part  of  the  res 
gestiv,  or  were  brought  to  his  knowledge  prior  to  the  purchase. 

5.  Same  ;  proof  of  purchaser's  participation  in  fraudulent  intent. — The 
participation  of  tlie  purchaser  in  the  fraud  may  be  shown  by  proof  of 
such  fact  or  facts  as  are  sufficient  to  charge  him  with  notice  of  the  debtor's 
fraudulent  intent ;  and  for  this  purpose,  knowledge  on  his  part  of  facts 
which,  however  general  in  their  nature,  are  sufficient  to  put  him  on  in- 
quiry, by  reasonably  exciting  in  his  mind  a  just  suspicion  as  to  the 
honesty  or  bona  fides  of  the  transaction,  is  sufficient. 

6.  Same. — Transfers  by  the  debtor  to  his  father  and  sister  of  promis- 
sory notes  given  by  the  purchaser  for  a  stock  of  goods  sold  on  a  credit, 
made  several  days  after  the  sale,  without  the  purchaser's  knowledge,  are 
not  admissible  as  evidence  against  him  on  the  issue  of  fraud  rel  non  in 
the  sale  of  the  goods. 

7.  Badfje  of  fraud ;  burden  of  proof,  when  not  shifted. — It  can  not  be 
asserted,  as  a  general  rule,  that  every  badge  of  fraud,  casting  suspicion 
on  the  good  faith  of  a  transaction,  shifts  the  burden  of  proof  upon  the 
party  claiming  under  it,  so  as  to  require  him  to  explain  it ;  and  that,  in 
the  absence  of  explanation,  such  transaction  is  to  be  necessarily  pro- 
nounced fraudulent. 

8.  Right  of  debtor  to  prefer  creditors. — A  debtor  is  not  forbidden  by 
law  to  make  an  honest  preference  of  creditors  in  the  payment  of  his 
debts,  provided  he  does  so  without  any  intent  to  hinder  or  delay  his  other 
creditors. 

9.  Sale  ;  when  not  vitiated  for  fraud. — Where  a  sale  by  a  debtor  is  en- 
tirely free  from  all  imputation  of  fraudulent  intent,  it  is  not  sufficient 
to  vitiate  it,  that  its  natural  result  w-as  to  hinder,  delay  or  defraud  his 
creditors. 

10.  Sale  fraudulent  as  to  creditors,  valid  inter  partes. — A  sale  of  prop- 
erty by  a  failing  or  insolvent  debtor,  though  consummated  with  a  fraudu- 
lent intent,  is  valid  as  between  the  parties ;  and  is  invalid  only  as  to  com- 
plaining creditors  whose  legal  rights  have  been  thereby  prejudiced. 

11.  Badges  of  fraud  ;  when  charge  in  reference  to,  inrades  province  of 
the  jury. — A  charge  asserting  that  designated  badges  of  fraud,  when  taken 
together,  raise  a  "  violent  presuniption  "  of  a  secret  trust  in  favor  of  a 
debtor  who  has  made  a  conveyance  of  his  property,  invades  the  province 
■of  tlie  jury,  and  is,  for  that  reason,  erroneous. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  LkRoy  F,  Box. 

This  cause  was  before  this  court  at  a  former  term,  and  is  re- 
ported. See  73  Ala.  175.  It  was  an  action  of  trespass,  brought 
by  Shealy  &  P'inn  against  Joseph  A.  Edwards,  Joseph  Hardie 
and  others,  to  recover  damages  for  the  seizure  and  asportation 
of  certain  goods,  wares  and  merchandise,  and  was  commenced 
on  19th  January,  1882.  The  defendants  filed  a  joint  plea  of 
not  guilty,  and  the  defendant  Edwards  also  filed  a  special  plea, 
alleging,  in  substance,  that  the  goods,  wares  and  merchandise 
described  in  the  complaint  were  levied  on  by  him  as  sheriff  of 
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Talladega  county,  under  an  attachment  issued  out  of  the 
circuit  court  of  that  county,  at  the  suit  of  Joseph  Ilardie 
against  Terrell  &  Vincent ;  an*d  that  at  the  time  of  said  levy,, 
said  chattels  were  the  property  of  the  defendants  in  attachment. 
The  cause  was  tried  on  issues  joined  on  these  pleas,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  defetidants. 

As  the  plaintiffs'  evidence,  introduced  on  the  second  trial, 
"tended  to  prove,"  on  9th  December,  1881,  they  purchased 
from  Terrell  &  Vincent,  merchants,  in  the  town  of  Talladega, 
the  stock  of  goods  in  controversy,  being  the  latter's  entire 
stock,  consisting  principally  of  new  goods,  for  $2750,  for 
which  they  executed  three  promissory  notes,  two  for  $1000 
each,  and  the  other  for  $750,  payable  to  Terrell  &  Vincent  or 
bearer  twelve  months  after  date ;  and  about  eight  o'clock  p. 
m.  of  tiiat  day  the  goods,  with  the  storehouse,  were  delivered 
to  the  plaintiffs.  It  was,  however,  "  understood  and  agreed 
between  the  parties,  that  the  new  goods  should  be  taken  at  the 
invoice  prices,  and  the  old  goods  sliould  be  valued  and  taken  at 
what  they  were  fairly  worth,  and  they  were  to  commence  the 
invoice  the  following  Monday  ;  and  if  they  amounted  to  les& 
than  $2750,  the  notes  were  to  be  credited  with  the  difference  ; 
if  to  more,  tlie  excess  was  to  be  paid  by  the  note  of  Shealy  & 
Finn  to  Terrell  &  Vincent,  at  twelve  months."  Shealy  was  in 
Talladega  on  Monday  to  take  the  invoice,  but  found  the  defend- 
ant Edwards  in  possession.  On  the  day  following  the  sale,  a 
clerk  of  the  plaintiffs,  who  was  in  charge  of  the  store  and 
goods,  opened  the  store,  and  sold  goods  for  the  plaintiffs  all 
that  day,  and  kept  an  itemized  list  of  the  articles  sold  by  him. 
The  plaintiffs  ottered  this  list  in  evidence,  but,  on  defendants" 
objection,  it  was  excluded,  and  they  excepted.  The  plaintiffs'" 
evidence  further  tended  to  show  their  ability  to  pay  for  the 
goods ;  that  the  purchase  was  made  in  good  faith,  for  the  pur- 
pose of  selling  again  at  retail,  and  without  any  knowledge,  on 
their  part,  of  the  pecuniary  condition  of  Tenell  &  Vincent,  or 
of  their  indebtedness,  or  that  they  were  in  failing  circumstan- 
ces ;  that  the  goods  were  levied  on  by  the  defendant  Edwards, 
as  sheriff  of  Talladega  county,  early  Monday  morning  following 
the  purchase,  under  the  attachment  mentioned  in  said  defend- 
ant's special  plea,  and  were  by  him  afterwards  sold.  The  value 
of  the  goods  was  also  shown. 

The  evidence  introduced  on  behalf  of  the  defendants  tended 
to  show  that,  at  the  time  said  purchase  was  made,  Terrell  tt 
Vincent  were  largely  indel)ted,  M-ere  in  failing  circumstances, 
and  the  plaintiffs  then  knew  their  pecuniary  condition  ;  that 
the  cash  value  of  said  stock  of  goods  was  $3500  ;  and  that  "  in 
making  said  sale  of  the  goods  in  question,  Terrell  &  Vincent 
intended  to  hinder,  delay  and  defraud  their  creditors,  and  the 
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plaintiffs  knew  of  that  intention,  and  that  the}'  intended  to  aid 
them  in  their  intention,  by  making  said  purchase  ;  but  as  to 
the  intention  to  defraud,  and  plaintiffs'  knowledge  thereof, 
and  participation  therein,  "the  evidence  offered  by  plaintiffs 
and  defendants  was  conliieting."  The  papers  relating  to  the 
attachment  sued  out  by  Hardie  against  Terrell  tfe  Vincent 
were  read  in  evidence,  and  the  issue  and  levy  of  the  attachment, 
and  the  existence  of  the  debt  on  which  it  was  founded,  were 
shown.  The  defendants  were  allowed,  against  the  plaintiffs' 
objection,  to  read  (1)  an  order  made  in  the  attachment  suit 
for  a  sale  of  the  goods,  and  (2)  a  judgment  rendered  in  said 
suit  in  favor  of  Hardie  against  Terrell  &  Vincent ;  and  to  these 
rulings  the  plaintiffs  duly  excQpted.  The  defendants  werealso 
allowed  to  prove,  against  tlie  plaintiffs'  objection,  that  "  in  a 
few  days  after  the  sale  and  delivery  of  the  goods  to  Shealy  & 
Finn,  Vincent  [of  tlie  firm  of  Terrell  &  Vincent]  delivered  the 
note  for  §750,  and  one  of  the  notes  for  SlOOO,  which  Shealy  & 
Finn  had  given  Terrell  &  Vincent  in  the  purchase  of  the  goods 
in  question,  to  his  father,  John  Vincent,  and  the  other  note 
for  ^1000  to  his  sister,  Miss  Malinda  Vincent."  To  this  rul- 
ing the  plaintiffs  excepted.  In  rebuttal  the  plaintiffs  intro- 
duced evidence  tending  to  show  that  on  9th  IJecember,  1881, 
Terrell  &  Vincent  were  indebted  to  the  said  John  Vincent 
in  the  sum  of  about  $2000,  and  to  the  said  Malinda  A'incent  in 
the  sum  of  Sl<^00.  Tlie  bill  of  exceptions  purports  to  set  out 
all  the  evidence,  the  substance  of  which  is  stated  above. 

The  court  charged  the  jury,  ex  mero  motu,  among  other 
things,  as  follows:  1.  "If  the  defendants  show  badges  of 
fraud,  casting  suspicion  on  the  transaction,  then  the  burden  of 
proof  shifts,  and  it  devolves  on  the  plaintiffs  to  explain  those 
badges  of  fraud,  and  show  the  bona  fides  of  the  sale."  2.  "  It 
is  sufficient  co  show  that  the  natural  result  of  the  sale  was  to 
Jiinder,  delay  and  defraud  the  creditors  of  Terrell  tfe  Vincent, 
in  order  to  shift  the  burden  of  proof  from  the  defendants  to 
the  plaintiffs  on  the  question  of  fraud."  3.  "  If  before  the 
notes  were  paid,  and  while  the  plaintiffs  were  in  a  condition  to 
put  themselves  in  statu  quo, the  plaintiff's  discovered  the  fraudu- 
lent intent  of  Terrell  &  Vincent  in  making  the  sale,  and  did 
not  offer  to  rescind,  and  put  themselves  in  statu  qno,  you  may 
look  to  that,  in  connection  with  tlie  other  evidence,  in  deter- 
mining what  was  their  intent  at  the  time  of  the  sale,  and 
whether  they  participated  in  the  fraud."  To  each  of  these 
charges  the  plaintiffs  excepted.  They  also  duly  excepted  to 
the  refusal  of  the  court  to  give  the  following,  among  other 
charges,  requested  in  writing  by  them  :  2.  "  If  the  notes 
alleged  to  have  been  executed  for  the  goods  in  question  were 
payable  one  year  from  date,  and  payable  to  Terrell  &  Vincent, 
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or  bearer,  and  "have  since  been  transferred  by  Terrell  vfe  Vin- 
cent in  payment  of  debts  to  John  Vincent  and  Malinda  Vin- 
cent, then  Shealy  ife  Finn  are  bound  for  the  payment  of  said 
notes  ;  and  the  fact  that  Shealy  was,  on  the  Monday  afterwards, 
notified  of  Ilardie's  attachment,  will  be  no  defense  to  a  suit 
on  them."  3.  "  If  the  evidence  shows  you  that  Shealy  & 
Finn  executed  their  notes  in  payment  for  goods,  or  a  part 
thereof,  and  that  Terrell  &  Vincent  then  turned  the  goods  and 
house  over  to  Shealy  &  Finn,  saying  '  now  the  goods  are 
yours,'  then  it  was  a  sale,  and  the  title  passed,  even  though  the 
price  of  certain  old  goods  remained  to  be  agreed  upon."  4.  "  A 
man  or  firm  in  failing  circu?nstances  has  the  right  under  the 
law,  in  good  faith,  to  make  a. preference  in  paying  his  debts; 
and  this  is  true  even  though  the  effect  of  such  bona  fide  pref- 
erence be  to  leave  other  creditors  without  payment  of  any  part  of 
their  demands  ;  and  if  you  find  from  the  evidence  that  Terrell 
<fe:  Vincent  were  indebted  to  John  Vincent  in  the  sum  of 
$1750  or  S2000  for  borrowed  money  and  for  cotton,  and  were 
indebted  to  Miss  Malinda  Vincent  in  the  sum  of  i^lOOO  for 
borrowed  money,  then  they,  Terrell  ct  Vincent,  had  the  right 
to  prefer  those  creditors  and  pay  their  indebtedness  to  them  ; 
and  if  the  evidence  shows  you  that  they  did  pay  them  by  trans- 
ferring to  them  the  notes  given  by  plaintiff  in  pa\'ment  for  the 
goods  in  controversy  (if  you  find  that  such  notes  were  executed 
and  transferred),  and  did  this  in  good  faith,  then  there  was  no 
fraud,  and  the  plaintiff's'  title  to  the  goods  is  valid,  and  your  ver- 
dict should  be  in  their  favor  for  the  proven  value  thereof."  The 
plaintiffs  also  excepted  to  the  following  charges  given,  among 
others,  at  the  defendant's  request.  6.  "  If  Shealy  &  Finn 
purchased  the  entire  stock  of  goods  from  Terrrell  &  Vincent  on 
credit  for  less  than  its  value,  and,  at  the  time  of  such  purchase, 
Terrell  &  Vincent  were  insolvent  and  owed  debts,  such  sale  to 
them  would  be  a  badge  of  fraud  and  [would]  raise  a  violent 
presumption  of  a  secret  trust,  and  the  transaction  [should]  be 
scrutinized  more  closely." 

The  rulings  above  noted  are,  among  others,  here  assigned  as 
error. 

Parsons  &  Parsons  and  Heflin,  Bowdon  &  Knox,  for  ap- 
pellants. 

Brooks  &  Roy,  contra. 

SOMERVILLE,  J. — There  was  clearly  no  error  in  the  re- 
fusal of  the  court  to  allow  the  plaintiffs  to  read  to  the  jury  the 
full  itemized  list  of  articles  sold  from  the  stock  of  merchandise 
in  controversy  on  the  day  after  they  took  possession  under 
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their  purchase  from  Terrell  &  Yincent.  The  question  at  issue 
was  fraud  vel  non  in  the  matter  of  the  alleged  sale.  They  had 
been  allowed  to  prove  the  fact  of  possession,  and  the  fact  of 
sales  being  made  by  their  clerk  in  due  course  of  trade.  These 
acts  of  dominion  were  relevant  as  tending  to  prove  hona  fide 
ownership.  The  particular  items  of  sale  were  immaterial,  and 
tended  to  prove  nothing. 

The  objection  interposed  by  the  plaintiffs  to  the  introduction 
of  the  attachment  proceedings,  and  judgment  rendered  upon 
them  in  favor  of  Hardie  against  Terrell  &  Vincent,  was  en- 
tirely without  merit.  So  the  order  of  the  court,  authorizing 
the  sale  of  the  stock  of  goods  by  the  sheriff,  was  clearly  ad- 
missible. These  judicial  proceedings  were  in  no  sense  i^es  inter 
alios  acta.  They  constituted  the  process  under  which  the 
alleged  trespass  by  the  sheriff  was  sought  to  be  justified. 
There  was  evidence  tending  to  show  the  sale  and  purchase  of 
the  goods  to  be  fraudulent,  and  if  the  jury  was  satisfied  of  the 
truth  of  this  fact,  the  levy  and  sale  made  by  the  sheriff  were 
fully  authorized  by  law.  The  judgment  was  admissible  to 
show  that  the  inchoate  lien  created  by  the  levy  of  the  writ  of 
attachment  was  perfected  in  the  manner  prescribed  by  law.  It 
was  not  introduced  to  prove  the  existence  of  the  debt  on  which 
it  was  based.  This  had  been  proved  by  other  competent  evi- 
dence. If  the  plaintiff'  desired  to  limit  the  effect  of  the  judg- 
ment, it  should  have  been  done  by  requesting  a  proper  charge 
to  this  end  by  the  court. 

It  is  a  familiar  principle  that  where  the  issue  of  fraud  is  in- 
volved, a  greater  latitude  is  allowed  in  the  range  of  the  evidence. 
To  authorize  a  conveyance  or  sale  made  by  a  debtor  to  be  pro- 
nounced fraudulent,  two  things  must  concur.  The  transa(;tion 
must  be  shown  to  be  infected  with  a  fraudulent  intent  on  the 
part  of  the  grantor,  and  this  jnust  be  participated  in  by  the 
grantee.  The  first  may  be  shown  by  the  conduct  and  declara- 
tions of  the  grantor,  so  immediately  connected  with  the  trans- 
action, as  to  throw  light  upon  or  illustrate  its  nature;  this 
evidence  often  consisting  of  a  series  of  acts  of  more  or  less 
significance  in  their  character,  antecedent  to,  contemporaneous 
with,  and  even  sometimes  immediately  subsequent  to  the  prin- 
cipal fact.  Unless,  however,  such  acts  or  declarations  are  so 
intimately  related  to  the  principal  fact,  which  is  assailed  as 
fraudulent,  as  to  constitute  a  part  of  the  res  geshe  of  such 
transaction,  they  are  inadmissible  as  evidence  against  one  claim- 
ing as  a  purchaser  for  value,  unlessshown  to  have  been  brought 
home  to  his  knowledge  prior  to  the  purchase. — Lehman  v. 
Kelly,  68  Ala.  192;  Moses  v.  Dunham,  71  Ala.  173;  2  Brick. 
Dig.  18,  §  71  ;  Foster  v.  Hall,  22  Amer.  Dec.  400. 

The  participation  of  the  grantee  in  the  fraud  may  be  shown 
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by  proving  knowledge  of  any  one  or  more  of  the  facts  suf- 
ficient to  charge  him  with  notice  of  the  grantor's  fraudulent 
intent.  But  it  is  obvious  that  this  principle  does  not  render  it 
necessary  to  prove  the  grantee's  knowledge  of  every  particular 
act  or  declaration  of  the  grantor  going  to  constitute  the  alleged 
fraud.  Such  a  requirement  would  render  futile  and  impracti- 
cable all  attacks  upon  fraudulent  transfers,  in  perhaps  ninety- 
nine  out  of  every  one  hundred  cases,  in  which  it  might  be 
attempted  to  assail  their  validity.  It  would  put  a  facile  means 
within  the  reach  of  parties  to  destroy  the  force  and  admissi- 
bility of  evidence  by  the  artifice  of  management.  Hence,  the 
law  does  not  require  more  than  a  knowledge  of  facts,  which, 
however  general  in  their  nature,  are  sufficient  to  put  the 
grantee  on  inquiry,  by  reasonably  exciting  a  just  suspicion  in 
his  mind  as  to  the  honesty  or  honujides  of  the  alleged  fraudu- 
lent transaction. — Lehman  v.  Kelly^  68  Ala.  192,  and  cases 
cited.  It  is  manifest  that  there  may  lie  cases  where  the  fraud- 
ulent transfer  of  property  made  by  the  grantor  to  third  per- 
sons, at  or  about  the  time  of  the  main  transaction,  would  be 
held  admissible,  even  in  the  absence  of  a  knowledge  of  such 
transaction  on  the  part  of  the  grantee,  this  being  the  settled 
doctrine  of  many  of  the  courts. — Bump,  on  Fraud.  Conv. 
(3d  Ed.)  583-584.  591.  But  we  are  of  opinion  that  the  court 
erred,  in  the  light  of  the  above  rules,  in  admitting  evidence  of. 
the  transfer  by  one  of  the  grantors,  several  days  after  the  sale 
made  to  the  plaintiffs,  of  the  notes  taken  for  the  purchase- 
money  of  the  goods,  which  transfer  he  is  shown  to  have  made 
to  his  father  and  his  sister,  without  the  knowledge  of  the 
plaintiffs,  and  subsequent  to  their  purchase  of  these  goods. 
Guidry  v.  GrivoU  14  Amer.  Dec.  p.  195.  note. 

A  badge  of  fraud  has  been  defined  to  be  a  fact  which  is  cal- 
culated to  throw  suspicion  upon  a  transaction,  and  calling  for 
an  explanation. — Peehles  v.  Ilortoii,  64  N.  C.  374.  In  Ter- 
rell v.  Green,  11  Ala.  213,  it  was  said  to  be  an  "inference 
drawn  by  experience  from  the  customary  conduct  of  mankind." 
These  badges  of  fraud  dtt  not  in  themselves,  or  per  se,  consti- 
tute fraud,  but  are  rather  signs  or  indicia  from  which  its  ex- 
istence may  be  propei'l}'  inferred  as  matter  of  evidence.  They 
are  more  or  less  strong  or  weak  according  to  their  nature  and 
number  concurring  in  the  same  case.  Tiiey  are  as  infinite  in 
number  and  form  as  are  the  resources  and  versatility  of  hu- 
man artifice.  The  present  case  presents  numerous  illustra- 
tions'of  many  such  badges,  which  are  enumerated  in  the  vari- 
ous rulings  of  the  court,  with  explanations  as  to  their  legal 
force  and  effect,  which  seem  correct  except  in  one  particular. 
The  court  erred  in  charging  the  jury  as  to  the  rule  governing 
the  burden  of  proof  in  such  cases.  The  weight  whicii  is  to  be 
27 
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given  badges  of  fraud  is  a  matter  usually  for  the  determination 
of  the  jury.  "In  some  cases,"  as  observed  by  a  learned  author, 
"  fraud  is  self-evident  /  and  when  so,  it  is  the  proper  province 
of  the  court  to  adjudge  upon  it." — Bigelowon  Fr.  p.  468.  But 
it  can  not  be  asserted,  as  a  general  rule,  that  every  thing  which 
casts  suspicion  upon  the  good  faith  of  a  transaction,  shifts  the 
burden  of  proof  upon  the  grantee  or  interested  party,  so  as  to 
require  him  to  explain  it,  and  that,  in  the  absence  of  explana- 
tion, such  transaction  is  necessarily  to  be  pronounced  fraudu- 
lent. There  are  numerous  badges  or  indicia  of  fraud  which 
might,  although  without  explanation,  entirely  fail  to  satisfy 
the  minds  of  a  jury,  that  the  transaction  to  which  they  re- 
late had  its  origin  in  a  fraudulent  intent.  There  may  be  a 
suspicion,  in  other  words,  falling  far  short  of  satisfactory  proof. 

In  this  view  of  the  law  the  first  charge  given  by  the  court  of 
its  own  motion  was  erroneous. 

A  debtor  is  not  forbidden  by  law  to  make  an  honest  pref- 
erence of  creditors  in  the  payment  of  his  debts,  provided  he 
does  so  without  any  intent  to  hinder  or  delay  his  creditors. 
Craioford  v.' Kirksey,  55  Ala.  282  ;  Way^ren  v.  Jones,  68  Ala. 
449.  Such  a  transaction  must  be  deemed  valid  if  free  from 
fraud.  The  fourth  charge  requested  by  the  plaintiffs  asserted 
this  proposition  in  substance,  and  should  have  been  given. 

It  was  not  sufficient  to  vitiate  the  sale  that  its  natural  result 
was  to  hinder,  delay  or  defraud  creditors,  provided  it  was  en- 
tirely free  from  all  imputation  of  fraudulent  intent.  It  is  not 
impossible  that  the  transaction  may  have  had  this  effect,  and 
yet  have  fully  comported  with  honesty. —  Young  v.  Dumas^ 
39  Ala.  60.  The  second  charge  given  by  the  court  seems  to 
be  inconsistent  with  this  principle,  and  was  misleading,  if  not 
erroneous. 

The  transfer  of  property  by  a  failing  or  insolvent  debtor, 
even  though  consummated  with  a  fraudulent  intent,  is  not  for 
this  reason  void  as  between  the  immediate  parties.  The  law 
pronounces  such  transactions  invalid  only  at  the  ir.stance  of 
complaining  creditors,  whose  legal  rights  have  been  prejudiced. 
The  second  charge  requested  by  the  plaintiffs  was  misleading 
on  the  ground  that  it  assumed,  in  effect,  that  the  same  test 
would  govern  the  validity  of  such  transfers,  whether  tiie  (pies- 
ti(ni  arose  between  the  immediate  parties,  or  between  the  grantee 
and  the  creditors  of  the  grantor. 

The  third  charge  requested  by  the  plaintiff  was  properly 
refused.  The  principle  of  law  announced  in  it  is  abstractly 
correct  under  the  authority  of  the  decision  made  in  this  cause 
when  last  before  us  on  appeal. — Shealy  &  Finn  v.  /{dioards, 
73  Ala.  175.  But  in  this  case,  as  now  presented,  the  main 
issue  is  one  of  fraud,  and  the  charge,  as  framed,  utterly  ignores 
Vol.  l.\,vv. 
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this  consideration,  upon  which  the  entire  case  is  made  to  turn. 

The  sixth  charge,  given  at  the  request  of  the  defendants, 
asserts  the  proposition  that  certain  concurring  badges  of  fraud, 
which  are  specially  enumerated,  would,  taken  together,  raise  a 
"  violent  presumption  "  of  a  secret  trust,  demanding  a  closer 
scrutiny  of  the  transaction.  We  understand  by  a  viole^it pre- 
sumption  one  which  is  very  strong  and  forcible,  although  not 
one  which  is  necessarily  conclusive  or  irrebutable— an  infer- 
ence which  the  law  unhesitatingly  requires  to  be  drawn  from 
given  facts — a  conclusion  quite  self-evident  from  the  premises. 
Taking  the  phrase  in  this  sense,  we  are  inclined  to  think  that  it 
.invaded  the  province  of  the  jury,  and  was  therefore  erroneous. 

The  other  rulings  of  the  court  are,  in  our  opinion,  free  from 
error. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Scott  V.  Field. 

Action  against  Mortgagee  to  recover  Statutory   Penalty  for 
Failure  to  enter  of  Record  Satisfaction  of  Mortgage. 

1.  Action  to  recover  penaltf/  for  failure  to  enter  satisfaction  of  mort- 
gage ;  when  mortgagee  not  estopped  from  denying  satisfaction. — In  an  action 
against  a  mortgagee  to  recover  the  penalty  provided  by  the  act  of  March 
]  St,  1881 ,  amending  sections  2222-23  of  the  Code  of  1876,  for  failure  to 
enter  of  record  satisfaction  of  a  mortgage  (Pamph.  Acts,  1880-1,  p.  32), 
the  defendant  is  not  estopped  from  denying  that  the  mortgage  had  been 
satisfied,  by  reason  of  the  fact  that  he  had  not,  within  three  months 
after  the  request  to  enter  satisfaction,  commenced  a  suit  involving  that 
question,  and,  at  the  time  of  the  request,-  no  such  suit  was  pending. 

2.  Same ;  how  right  of  recovery  affected  by  usury. — If  the  mortgage 
debt  is  usurious,  and  the  mortgagor  hjad  fully  paid  the  principal  before 
making  the  request  for  entrj-^  of  satisfaction,  and  of  that  fact  there  is  no 
real  ground  of  contestation,  no  reason  for  substantial  doubt,  the  mort- 
gagee can  not  withhold  the  entry  of  satisfaction,  because  the  nominal 
amount  of  the  debt,  including  the  stipulated  interest,  had  not  also  been 
paid. 

Appeal  from  Blount  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

Jason  Scott  commenced  this  action  on  12th  January,  1883, 
against  Abijah  E.  Fields,  to  recover  the  statutory  penalty  of 
two  hundred  dollars  for  the  alleged  failure  of  the  defendant  to 
enter  of  record  satisfaction  of  a  chattel  mortgage  executed  by 
the  plaintiff  to  the  defendant  on  the  14th  February,  1881. 
The  cause  was  tried  on  the  plea  of  the  general  issue,  the  trial 
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resulting  in  a  nonsuit  by  the  plaintiff,  with  a  bill  of  exceptions. 

After  proof  of  the  execution  and  registration  of  the  mort- 
gage had  been  made,  evidence  was  introduced  tending  to  show 
that  the  mortgage  was  executed  to  secure  a  note  descril)ed  there- 
in for  $75,  the  consideration  of  which  was  that  amount  advanced 
to  the  plaintiff  by  the  defendant,  "  for  which  the  plaintiff"  agreed 
to  pay  the  defendant,  at  the  maturity  of  said  note,  the  sum  of 
$100  ;"  and  also  additional  advances  which  the  defendant  agreed 
to  make  to  the  plaintiff  ;  and  that  after  the  maturity  of  the  note 
and  the  law-day  of  the  mortgage,  the  plaintiff  paid  to  the  de- 
fendant the  $75  for  which  the  note  was  given,  and  the  amount 
of  additional  advances  secured  by  the  mortgage,  but  that  he 
had  not  paid  the  "interest"  on  the  note  "  agreed  to  be  paid." 
It  was  further  shown  that  the  plaintiff  had  duly  requested  in 
writing  that  satisfaction  of  the  mortgage  should  be  entered  on 
the  record ;  that  the  defendant  had  failed  to  make  such  entry ; 
and  that,  "at  the  time  of  the  service  of  the  written  request,  nor 
within  three  months  thereafter,  there  was  not  a  pending  suit 
between  said  parties,  involving  the  fact  whether  the  defendant, 
as  mortgagee,  had  received  satisfaction  of  the  debt  secured  by 
said  mortgage." 

This  being  the  substance  of  the  evidence  introduced  on  the 
trial,  the  court  charged  the  jury,  e.c  mew  9)i-otu,  ^^  that  unless 
the  evidence  showed  them  that  the  plamtiff  had  paid  to  the  de- 
fendant an  amount  of  money,  or  other  tilings  of  value,  sufficient 
to  satisfy  the  claim  of  defendant  against  plaintiff',  both  for  the 
money  advanced,  and  the  goods  sold  him  under  the  contract, 
and  the  amount  of  interest  agreed  to  be  paid  by  said  plaintiff 
for  the  moTiey  advanced,  the  amount  secured  by  said  mortgage 
would  not  be  paid,  and  they  must  find  for  the  defendant."  To 
this  charge,  and  to  the  refusal  of  the  court  to  give  charges  re- 
quested by  him,  which  are  sufficiently  set  out  in  the  opinion,  the 
plaintiff  excepted. 

The  rulings  above  noted  are  here  a.ssigned  as  error. 

John  A.  Lusk,  for  appellant. — (1)  The  court  erred  in  the 
charge  given  by  it  ex  mero  modi.  The  rule  that  usury  is  only 
available  in  defense  of  an  action,  is  not  applicable  to  this  case. 
(2)  The  court  erred  in  the  refusal  to  give  the  chai'ges  recpiested. 
The  defendant  was  estopped  from  denying  the  payment  of  the 
debt  secured  by  the  mortgage,  by  his  failure,  for  the  space  of 
three  months  after  the  service  of  the  notice  to  enter  satisfac- 
tion upon  the  record,  to  bring  suit  involving  the  (juestion, 
whether  he  had  been  paid  the  mortgage  debt,  there  having  been 
no  suit  pending  at  the  date  of  the  notice.  This  point  discussed, 
with  citation  of  following  authorities:  20  Kansas.  30-1-;  26 
Iowa,  180;  31  Cal.  148;  Ilerm.  on  Chat.  Mortg.  411. 

Vov.  L.XXV. 
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C.  F.  Hamill,  contra. — (1)  It  is  settled  tliat  usury  must  be 
specially  pleaded ;  and  it  is  equally  as  well  settled  in  this  State, 
that  the  taint  of  usury  does  not  vitiate  a  contract,  and  that  a 
promise  to  pay  usury  is  not  void. — Bradford  v.  Daniel,  65 
Ala.  133 ;  Masterson  v.  Gruhhs,  70  Ala.  406.  In  this  case  the 
question  of  usury  is  not  raised  by  the  pleadings.  (2)  The  stat- 
ute, as  amended,  expressly  provides  that  it  is  only  after  pay- 
ment and  request,  an  action  will  lie.  It  does  not  require  any 
suit  by  the  mortgagee.  He  may  sue  or  not  as  he  pleases.  If 
he  sues  within  the  time  prescribed,  an  action  can  not  be  main- 
tained by  the  mortgagor  against  him  for  the  penalty  provided 
by  the  statute.  If  he  does  not  sue,  the  burden  is  still  on  the 
mortgagor  to  prove  satisfaction,  request  to  enter  the  same,  and 
a  failure  to  do  so  by  the  mortgagee,  before  a  recovery  can  be 
had  by  him. 

BRICKELL,  C.  J. — The  action  is  founded  on  the  amenda- 
tory statute  approved  March  1,  1881  (Pamph  Acts,  1880-81, 
p.  32),  subjecting  a  mortgagee,  or  the  assignee  or  transferee  of 
a  mortgage,  having  received  "satisfaction  of  the  amount  se- 
cured by  such  mortgage,"  to  a  penalty  of  two  hundred  dollars, 
if,  for  three  months  after  request  in  writing  by  the  mortgagor, 
he  fails  to  enter  satisfaction  of  such  mortgage  upon  the 
margin  of  the  record  thereof,  unless,  when  such  request  is 
made,  or  within  said  three  months,  there  is  a  pending  suit  be- 
tween the  parties  involving  the  fact,  whether  such  mortgage 
has  been  satisfied.  It  will  be  observed,  the  statute  materially 
changes  the  pre-existing  statute,  forming  sections  2222-23  of 
the  Code  of  1876.  First,  a  request  in  writing  is  now  essential 
to  place  the  mortgagee,  transferee,  or  assignee  in  default,  and 
subject  him  to  the  penalty  ;  a  verbal  request  was  sufficient  un- 
der the  former  statute.  Second,  the  penalty  can  not  be  in- 
curred, if,  when  the  request  is  made,  there  is  between  the  par- 
ties a  suit  pending,  involving  the  fact  of  satisfaction,  or  if  there 
is,  within  the  period  of  three  months  thereafter,  the  commence- 
ment of  suit  involving  the  fact.  The  pendency  of  such  suit 
prevents  the  incurring  of  the  penalty,  whether  the  suit  is  well 
or  illy  founded,  and  whether  it  is  instituted  by  the  mortgagor, 
or  by  the  mortgagee,  or  transferee,  or  assignee.  Either  may 
institute  a  suit,  \\'liich  will  involve  the  fact.  The  mortgagor 
may  resort  to  equity  for  a  redemption,  or  for  a  cancellation  of 
the  mortgage  and  a  reconveyance  ;  or  the  mortgagee  may  file 
a  bill  for  foreclosure,  or  may  sue  at  law  for  the  recovery  of  the 
mortgage  debt,  or  if  the  subject  of  the  mortgage  is  land,  and 
the  mortgagor  is  in  possession,  may  sue  for  the  recovery  of  the 
possession ;  or  if  the  subject  is  chattels,  may  sue  in  trover  or 
detinue  for   their   recovery ;   and   these   remedies,  legal   and 
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equitable,  he  may  maintain  concurrently.  The  pendency  of 
any  of  such  suits  is  a  fact  which  prevents,  absolutely,  the  in- 
cnrrino-  of  the  penalty ;  but  under  the  former  statute,  that  was 
not  the  force  and  operation  of  such  a  suit,  whatever  effect, 
as  matter  of  evidence,  in  determining  the  good  faith  of  a  re- 
fusal to  make  the  entry  of  satisfaction,  could  have  been  ac- 
corded to  it.  The  former  statute  subjected  only  the  mortgagee 
who  had  received  satisfaction  to  the  penalty,  if  there  was  re- 
fusal to  make  the  acknowledgment  thereof  upon  the  record. 
The  assignee  or  transferee  of  the  mortgage  was  not  in  any 
event  liable  to  the  penalty. —  Grooms  v.  Ilannon,  59  Ala.  510. 
The  changes  wrought  by  the  amendatory  statute  are  obvious, 
and  there  is  no  reason  or  room  for  a  construction  which  will  ex- 
tend them  beyond  the  plain  signilication  of  the  terms  in  which 
they  are  expressed. 

The  second  instruction  requested  by  the  appellant  affirms 
that,  if  the  mortgagee  does  not,  within  three  months  after  the 
request  to  enter  satisfaction,  commence  a  suit  which  involves 
the  fact,  and  at  the  time  of  the  request  there  is  not  such  a  suit 
pending,  he  is  estopped  from  denying  the  fact  of  satisfaction 
in  an  action  for  the  recovery  of  the  penalty.  The  statute  is 
not  capable  of  a  construction  which  will  sustain  this  proposi- 
tion. The  penalty  can  not  be  incurred,  in  any  event,  unless 
there  has  been  payment  of  the  mortgage  debt,  or,  in  the  words 
of  the  statute,  which  are  equivalent,  "  of  the  amount  secured 
by  the  mortgage."  If  there  has  not  been  payment  of  that 
amount,  there  is  no  duty  of  entering  satisfaction  imposed  by 
this  statute.  The  purpose  of  the  statute  is,  that  there  shall 
be  upon  the  record  an  acknowledgment  of  equal  publicity  with 
the  record  itself,  that  the  mortgage  is  satisfied ;  that  it  is  not 
longer  an  available  security,  or  an  incumbrance  upon  tlie  title 
of  the  mortgagor.  The  institution  of  suit  involving  the  fact 
of  satisfaction,  if  the  fact  is  matter  of  dispute,  of  which  each 
party  is  cognizant,  is  not  more  the  duty,  moral  or  legal,  of  the 
one  party  than  the  other.  It  would  seem,  if  tiiere  was  real, 
honest  disputation  of  the  fact,  that  it  would  quicken  the  dili- 
gence of  the  mortgagor  in  resorting  to  appropriate  remedies 
for  a  cancellation  and  reconveyance,  or  for  redemption,  settling 
the  controversy,  quieting  his  possession,  and  removing  tlie 
cloud  from  his  title.  The  neglect  of  the  mortgagee  to  institute 
suit  does  not  subject  him  to  the  penalty,  which  can  not  be  in- 
curred, unless  payment  of  the  n)ortgage  debt  has  been  made, 
and  the  burden  of  proving  that  fact  rests  upon  the  mortgagor 
claiming  the  penalty.  The  like  proposition  is  embodied  in  tlie 
third  instruction  requested  hy  the  appellant.  "There  was  no 
error  in  the  refusal  of  these  instructions. 

The  statute  is  penal  and  must  be  strictly  construed. — Grooma 
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V.  Hannon,  supra.  It  is  not  intended  that  the  penalty  shall 
be  paid  by  a  mortgagee,  or  transferee,  or  assignee,  who,  in  good 
faith,  having,  as  he  may  suppose,  real,  substantial  grounds  for 
a  contestation  of  the  fact  of  satisfaction,  refuses  to  make  the 
entry. — 2  Jones'  Mort.  §  991.  Whether  the  refusal  is  in  good 
faith,  because  of  room  for  substantial  doubt,  the  jury  must 
determine,  if  there  be  evidence  tending  to  show  it.  But  he 
can  not  refuse  from  mere  wantonness,  nor  can  he  withhold  the 
entry,  that  he  may  compel  the  mortgagor  to  submit  to  an  un- 
just, illegal  exaction.  The  evidence  tends  to  show  that  inten- 
tional usury  infected  the  mortgage  debt.  If  that  be  true,  and 
the  mortgagor  had  fully  paid  the  principal  before  making  the 
request  that  satisfaction  be  entered — if  of  that  fact  there  was 
no  real  ground  of  contestation,  no  reason  for  substantial  doubt, 
the  mortgagee  could  not  withhold  the  entry,  because  the  nom- 
inal amount  of  the  debt  was  not  paid.  The  real  amount  se- 
cured by  the  mortgage  was  the  just  debt,  that  which  the  mort- 
gagor was  legally  liable  to  pay.  The  circuit  court,  of  conse- 
quence, erred  in  the  affirmative  instruction  given  the  jury ; 
and  for  the  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 


Meyer  <&  Co.  v,  Sulzbacher. 

Trial  of  Right  of  Property. 

1.  Conveyance  by  husband  to  wife;  title  conveyed  equitable;  claim  suit. 
A  conveyance  of  personal  property  by  a  husband  directly  to  his  wife 
does  not  pass  the  legal  title,  but  an  equitable  title  merely,  which,  though 
coupled  with  possession,  will  not  support  a  statutory  claim  suit  in  her 
name  for  the  property,  as  against  an  attaching  creditor  of  the  husband. 

2.  Same;  claim  suit  for  recovery  of  property  thereby  conveyed;  in  whose 
name  instituted. — In  such  case,  the  husband,  as  trustee  for  his  wife, 
should  interpose  the  claim ;  and  if  he  refuses,  she  can  then  assert  her 
claim  in  a  court  of  equity. 

Api'eal  from  City  Court  of  Selma. 

Tried  before  Hon.  Jon.  Haralson. 

On  the  2d  December,  1882,  M.  Meyer  &  Co.  sued  out  an  at- 
tachment against  George  Sulzbacher,  returnable  to  the  City 
Court  of  Selma,  which  was,  on  the  same  day,  levied  on  a  stock 
of  goods,  wares  and  merchandise  in  a  store-house  in  the  city 
of  Selma,  as  the  property  of  the  defendant  in  attachment. 
The  property  levied  on  was  then  claimed  by  Mrs.  Bertha  Sulz- 
bacher, the  wife  of  the  said  George  Sulzbacher,  and,  on   her 
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making  tlie  statutory  affidavit  and  bond  it  was  delivered  to  her 
by  the  sheriff.  The  cause  was  tried  by  the  court,  without  a 
jury,  on  an  issue  made  up  under  the  statute,  the  trial  resulting 
in  a  judgment  for  the  claimant. 

The  claimant  claimed  the  property  under  a  bill  of  sale  exe- 
cuted by  her  husband,  on  the  2nd  December,  1882,  prior  to 
the  levy  of  the  attachment,  conveying  the  property  directly  to 
her.  She  was  examined  as  a  witness  on  her  own  behalf,  and 
testified  that  when  the  bill  of  sale  was  executed,  she  took  pos- 
session of  the  goods  in  the  store.  On  cross-examination,  how- 
ever, her  testimony  on  this  point  is  as  follows  :  "  I  was  at  the 
store  when  I  got  the  bill  of  sale.  Mr.  Sulzbacher  was  there. 
I  did  not  remain  at  the  store  long,  about  an  hour.  When  I 
left,  I  left  Mr.  Sulzbacher  there.  I  left  the  goods  at  the  store 
where  they  were  before.  I  did  not  change  their  position.  I 
left  Mr.  Sulzbacher  in  possession.  When  I  left,  Mr.  Sulzbacher 
was  in  charge."  She  was  not  at  the  store  when  the  goods  were 
seized  by  the  sheriff.  On  behalf  of  the  plaintiffs  in  attach- 
ment, the  sheriff  was  examined,  who  testified  "  that  the  goods, 
when  levied  on  under  the  attachment,  were  in  the  house  on 
Water  street,  in  the  city  of  Selma,  occupied  by  the  defendant, 
George  Sulzbacher,  and  that  Sulzbacher  had  occupied  that  store 
and  carried  on  a  general  merchandise  business  there  several 
years."  He  further  testified,  on  cross-examination,  that  Sulz- 
bacher, at  the  time  of  the  levy,  ''  claimed  that  the  goods  were 
his  wife's,  and  not  his." 

The  finding  and  judgment  of  the  primary  court  are  here  as- 
signed as  error. 

Brooks  &  Roy,  for  appellants. 

Jos,  F,  Johnston,  contra. 

STONE,  J. — We  can  not  assent  to  the  argument,  that  Mrs. 
Sulzbacher,  having  taken  possession  under  the  bill  of  sale  made 
by  her  husband,  thereby  converted  her  holding  into  a  legal  title, 
independent  of  the  instrument  under  which  she  acquired  it. 
The  imperfection  of  her  title,  if  imperfection  it  had,  lay 
in  the  fact  that  her  husband  was  incapable  of  vesting  a  legal 
title  in  her. — McMillan  v.  Peacock,  57  Ala,  127,  Under  tlie 
autiiority  of  that  case,  and  of  Turner  v.  Kelley,  70  Ala,  85, 
we  feel  bound  to  hold  that  Mrs,  Sulzbacher's  title  was 
equitable,  and  would  not  support  a  claim  in  an  action  at  law. 
Her  husband,  as  her  trustee, should  have  interposed  the  claim; 
and,  if  he  had  refused,  she  then  could  have  asserted  her  claim 
in  the  chancery  court, — Block  v.  Maas,  65  Ala,  211 ;  Lehman^ 
Durr  tfc  Co.  v.  Bryan,  67  Ala,  558. 

Reversed  and  remanded. 
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DeGraffeiiried  v.  Clark, 

Jfjectment. 

1 .  Homeiftead  exemption  ;  hy  what  lav:  governed. — As  against  a  debt 
contracted  in  February,  1M73,  the  extent  and  value  of  a  homestead  ex- 
emption must  be  determined  by  the  Constitution  of  1868. 

2.  Same  ;  conveyance  of. — Where  the  area  of  the  homestead  is  within 
the  limits  prescribed  by  law,  a  conveyance  of  it  without  the  voluntary 
signature  and  assent  of  the  wife  is  void  ;  but  where  the  conveyance  is  of 
a  larger  tract,  including  the  homestead,  which  has  not  been  selected  and 
set  apart,  the  conveyance  is  valid  as  to  the  excess  over  and  above  the 
quantity  to  which  the  owner  is  entitled  by  way  of  exemption. 

3.  Same. — In  such  case,  the  legal  title  to  the  whole  passes  to  the 
grantee,  with  the  reserved  power  in  the  grantor  to  withdraw  the  exempt- 
ed portion  from  the  operation  of  the  conveyance,  by  some  proper  act  of 
selection,  by  which  it  is  separated  from  the  other. 

4.  Same;  whe7i  claimant  not  injured  by  verdict. — Where,  in  ejectment 
for  one  hundred  and  sixty  acres  of  land,  lying  in  two  sections,  eighty  in 
each,  and  both  contiguous,  the  plaintiff  claims  under  a  mortgage  execut- 
ed by  the  defendant,  a  married  man,  in  February,  873,  without  the  sig- 
nature and  assent  of  his  wife,  to  secure  a  debt  then  contracted,  and  the 
defense  is,  that,  the  whole  tract  being  exempt  to  the  defendant  as  a 
homestead,  the  mortgage  is  void,  and  the  defendant  refuses  to  select  a 
smaller  ijuantity  as  his  homestead  exemption,  he  can  not  complain  of 
the  verdict  of  the  jury  allowing  him,  as  exempt,  the  eighty  acres  on 
which  are  his  dwelling  and  appurtenances,  the  question  having  y)een 
fairly  submitted  to  the  jury  as  to  what  particular  eighty  acres  were  occu- 
pied by  him  as  a  homestead. 

Appeal  from  Greene  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Thos,  Seay,  for  appellant. 

Thos.  R.  Roulhac,  contra. 

SOMERVILLE,  J. — The  plaintiff  in  the  present  action  sues 
in  ejectment  to  recover  a  tract  of  land  consisting  of  one  hun- 
dred and  sixty  acres.  Eighty  acres  of  this  tract  lie  in  section 
seventeen,  and  eighty  in  section  twenty  of  the  same  township 
and  range,  the  two  being  contiguous.  The  dwelling,  out-houses 
and  appurtenances,  claimed  to  be  occupied  by  the  owner,  are 
situated  on  the  eighty  acre  parcel  in  section  twenty.  The  title 
claimed  by  the  plaintiff  is  derived  from  two  sources.  The  first 
is  a  mortgage  executed  by  the  defendant  in   Fehrnmy,  JS7-i, 
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to  secure  a  debt  created  by  him  in  the  same  month  and  year. 
The  second  is  a  sheriff's  deed  to  the  property  under  an  excu- 
tion  sale  made  in  the  year  1876. 

The  plaintiff  recovered  a  verdict  only  for  the  eighty  acres  in 
section  seventeen,  thus  excluding  the  other  eighty  upon  which 
the  defendant's  dwelling  was  located. 

We  need  not  consider  the  questions  raised  by  the  claim  of 
title  under  the  execution  sale.  In  our  opinion  the  verdict  of 
the  jury  can  be  fully  justified  by  the  claim  of  title  set  up  under 
the  mortgage,  and  by  the  rulings  of  the  court  having  reference 
to  this  feature  of  the  case,  without  regard  to  the  other  ques- 
tions which  are  raised  and  discussed. 

The  only  homestead  exemption  to  which  the  defendant  was 
entitled  is  very  clearly  that  which  was  allowed  by  law  when' 
the  debt  of  the  plaintiff  was  created,  which  was  in  February, 
1873,  prior,  as  will  be  observed,  to  the  act  of  April  23,  1873, 
which  increased  the  area  of  homestead  exemptions  from  eighty 
to  one  hundred  and  sixty  acres,* when  not  situated  in  any  city, 
town  or  viW-Age.—JVelsoti  v.  McCrary,  60  Ala.  301  ;  Slaughter 
V.  McBride,  69  Ala.  512  ;  Glddens  v.  Williamson,  65  Ala. 
439. 

At  that  time,  February,  1873,  the  area  of  such  homestead 
exemptions  was  that  fixed  by  the  Constitution  of  1868,  which 
did  not  exceed  eighty  acres  of  land,  of  a  value  not  exceeding 
two  thousand  dollars. — Hardy  v.  Suhbacher,  62  Ala.  44 ;  JV^el- 
son  V.  McCrary,  supra  •  Const.  1868,  Art.  xiv,  §  2. 

It  is  insisted  that  the  mortgage,  under  which  plaintiff  claims 
title,  is  void  because  it  is  an  attempted  alienation  of  a  home- 
stead in  the  actual  occupancy  of  the  owner,  and  is  signed  by 
the  husband  alone  witliout  the  signature  of  the  wife,  and  for 
this  reason  it  conveyed  no  estate  or  interest  to  the  mortgagee. 
Such  is  undoubtedly  the  law  where  the  occupant  is  entitled  to 
a  homestead  of  a  certain  area,  and  attempts  to  alienate  it  with- 
out the  voluntary  signature  and  assent  of  the  wife. — Tlalso  v. 
Seawriyht,  65  Ala.  431 ;  Milhr  v.  Marx,  55  Ala.  322. 

But  this  principle  does  not  hold  where  the  area  of  the  home- 
stead, or  its  value,  exceeds  the  constitutional  or  statutory  limit- 
ation. In  such  case,  the  mortgage  or  conveyance  is  good  for 
the  excess  over  and  above  the  quantity  to  which  the  occupant 
is  entitled  by  way  of  exemption.  Our  decisions  are  uniform 
as  to  this  proposition. — McGuire  v.  Van  Pelt,  55  Ala.  344 ; 
Garner  v.  Bond,  61  Ala.  84  ;  Snedeeor  v.  Freeman,  71  Ala.  140. 

Where  a  mortgage  or  conveyance  of  this  character  is  made 
by  the  husband,  without  the  signature  of  the  wife,  it  is  subject 
to  their  claim  of  homestead  exemption,  when  the  right  exists 
by  actual  occupancy,  and  has  not  been  lost  by  abandonment. 
The  homestead  to  which   the  defendant  was  entitled  in   the 
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present  case  was  only  eighty  acres  of  the  one  hundred  and  sixty 
inchided  in  the  mortgage.  This  he  had  a  right  to  select,  and 
this  power  of  selection  involved  the  act  of  designating  and  dis- 
tinguishing some  particular  eighty  acres  out  of  the  entire  tract. 
Const.  1868,  Art.  xiv,  §2;  McGuire  v.  VanPelt,  55  Ala.  355. 
The  legal  title  to  the  whole,  however,  passed  to  the  grantee, 
with  the  reserved  power  in  the  grantor  to  withdraw  the 
exempted  portion  from  the  operation  of  the  conveyance  by 
some  proper  act  of  selection,  by  which  it  is  separated  from  the 
title  of  the  mortgagee.  To  accomplish  this  purpose,  a  bill  in 
chancery  is  required  in  many  cases,  and  is  expressly  authorized 
by  statute,  in  certain  cases  specified  in  section  2852  of  the 
Code  of  1S76,  in  favor  of  the  beneficiary  who  claims  the  right. 
The  case  of  Slaughter  v.  McBride,  69  Ala.  510,  is  clearly  dis- 
tinguishable from  the  present  case.  The  homestead  there 
sought  to  be  conveyed  by  deed  was  less  than  eighty  acres,  and 
the  conveyance  was  made  after  the  Constitution  of  1868  went 
into  effect.  The  mode  of  alienation  was  held  to  be  governed 
by  the  Constitution,  which  was  in  force  at  the  time  the  deed 
was  made,  although  the  quantum  of  exemption  was  regulated 
by  another  rule.  The  deed  for  this  reason  was  held  to  convey 
no  legal  title  to  the  grantee,  the  Constitution  declaring  it  to  be 
invalid  without  the  voluntary  signature  and  assent  of  the  wife, 
which  was  wanting. 

The  only  selection  sought  to  be  made  by  the  defendant  was 
the  entire  tract  oi  one  hundred  and  sixty  acres.  This  selection 
was  attempted  to  be  made  by  filing  a  declaration  and  claim  of 
exemption  under  section  2828  of  the  Code,  and  by  setting  up 
this  claim  by  special  plea.  The  court  sustained  a  motion  made 
by  the  plaintiff  to  strike  out  this  plea,  as  one  unauthorized  in 
an  action  of  ejectment,  and  held  that  section  2^28  had  no  refer- 
ence to  exemptions  claimed  against  the  enforcement  of  debts 
contracted  between  the  thirteenth  day  of  July,  1868,  when  the 
Constitution  of  J  868  became  operative,  and  the  twenty-third  day 
of  April,  1873,  when  the  new  exemption  law  of  that  date  was 
enacted.  The  correctness  of  these  rulings  we  deem  to  be  im- 
material, and  we  need  not  consider  them. — Code,  1876,  §§ 
2820-21;  Ih.  §  2844;  Clark  v.  Spencer,   present  term  [ante. 

Conceding  the  right  of  the  claimant  to  make  his  selection  by 
special  plea,  he  had  no  right  to  select  more  than  eighty  acres, 
and  this  he  refused  to  do.  He  can  not  complain  that  he  has 
been  deprived  of  this  privilege,  because  he  has  been  allowed  by 
the  verdict  of  the  jury  precisely  the  quantity  to  which  he  was 
entitled,  including  the  dwelling-house  and  appurtenances,  in 
the  actual  occupancy  of  which  he  claims  to  have  continued  up 
to  the  time  of  commencing  this  suit.     The  question  was  fairly 
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submitted  to  the  jury  to  determine  what  particular  tract  of 
eighty  acres  was  occupied  by  liim  as  a  homestead,  inchiding 
the  dwelling  and  appurtenances,  and  this  they  have  determined. 
The  only  land  recovered  by  the  plaintiff  was  the  eighty  acres 
situated  in  section  seventeen,  M'hich  must  be  presumed  to  be 
the  quantity  conveyed  by  the  mortgage  in  excess  of  the  exemp- 
tion to  which  the  defendant  was  entitled.  If  there  be  any 
error  in  the  rulings  of  the  court,  it  is  error  without  injury  to 
the  appellant,  under  the  peculiar  circumstances  of  the  case. 
The  judgment  is  affirmed. 


Western   T7iiion   Telegraph  Company 
v»  Judkins. 

Bill  in  Equity  for  In  junction  against  Telegraph  Corimration 
to  restrain  Continuance  of  Trespass  to  Land. 

1.  Trespass  to  land;  when  court  of  equity  will  not  enjoin. — While  a 
court  of  equity  has  jurisdiction  to  restrain  the  commission  or  the  continu- 
ance of  trespasses  to  lands,  it  will  not  intervene  when  the  title  is  purely 
legal,  and  the  property  is  not  of  peculiar  value,  unless  the  remedj-  at  law 
is  inadequate,  or  there  is  a  necessity  for  intervention  to  prevent  irrepara- 
ble injury. 

2.  Injunction  against  corporation  exercising  power  of  eminent  domain 
without  making  compensation;  when  granted. — The  general  rule  is,  that 
if  a  corporation,  having  the  right  to  take  lands  in  the  exercise  of  the 
power  of  eminent  domain,  enters  upon  them  without  making  just  com- 
pensation to  the  owner,  a  court  of  equity  will  intervene  for  the  protection 
of  the  owner,  until  such  compensation  is  made ;  but  the  application  must 
be  seasonably  made,  the  right  to  relief  being  lost  by  laches  in  seeking 
the  protection  of  the  court. 

3.  Same;  when  right  to  relief  lost  hg  laches. — Where  lands  on  which  a 
telegrafjh  corporation  had  entered  and  erected  its  poles,  without  having 
first  made  just  compensation  to  the  owner,  were  sold,  and  the  purchaser 
allowed  more  than  two  years  to  elapse  after  he  acquired  title  before  he 
made  any  complaint  of  the  wrongful  act,  the  laches  of  himself  and  of  his 
predecessor  in  title  exclude  him  from  the  aid  of  a  court  of  e<iuity  by 
injunction. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster, 

The  facts  are  sufficiently  stated  in  the  opinion. 

Thos.  G.  Jones  and  J,  M.  Falknek,  for  appellant. 

Smith  &  McDonald  and  H.  Stringfellow,  jr.,  contra. 
Vol.  lxxv. 
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BRICKELL,  C.  J.— The  original  and  amended  bills  filed  by 
the  appellee,  Jndkins,  state  that,  individually,  and  as  trustee  for 
several  persons  who  are  named,  he  is  possessed  of  a  large  tract 
of  land  situate  in  the  county  of  Montgomery,  holding  under  a 
conveyance  executed  by  one  Ilobert  S.  Williams.  That  while 
the  grantor,  Williams,  had  possession  of  the  lands,  the  defend- 
ant, now  appellant,  a  corporation  created  under  the  laws  of  the 
State  of  Isew  York,  entered  upon  said 'lands,  without  the  con- 
sent of  said  Williams,  and  along  the  line  of  the  Western  Rail- 
road Company,  erected  poles,  and  hung  wires  thereon  for  the 
transaction  of  its  business,  and  has  since,  without  the  consent 
of  the  complainant,  continued  the  said  erection,  hindering  and 
preventing  the  proper  and  free  cultivation  of  the  said  lands ; 
and  that  notice  had  been  given  the  defendant  to  remove  the 
said  erections,  but  compliance  therewith  had  been  refused. 
After  the  filing  of  the  original  bill,  and  after  service  of  the 
summons,  there  was  a  removal  of  the  poles  and  wires  further 
from  the  line  of  the  railroad,  and.  in  the  removal,  there  was  a 
trampling  down  of  a  crop  of  cotton  growing  on  said  lands. 
The  prayer  of  the  bill  is  for  an  injunction  restraining  the  longer 
continuance  of  the  said  erections,  and  for  general  relief.  A 
demurrer  was  interposed  to  the  bill,  assigning  several  distinct 
causes,  alt  of  which  may  be  resolved  into  the  proposition,  that 
a  case  for  equitable  interference  is  not  made  by  tlie  bill.  The 
demurrer  was  overruled,  and  from  the  decree  overruling  it  this 
appeal  is  taken. 

The  injury  which  forms  the  gravamen  of  the  bill  is  a  simple, 
naked  trespass;  an  immediate  forcible  invasion  of  the  lands 
of  the  complainant.  A  court  of  equity  has  jurisdiction  to  re- 
strain the  commission  or  the  continuance  of  trespasses  to  lands. 
But  when,  as  in  the  present  case,  the  title  is  purely  legal,  and 
the  property  not  of  peculiar  value,  the  court  will  not  intervene, 
unless  the  remedy  at  law  is  inade(juate,  or  there  is  a  necessity 
for  intervention  to  prevent  irreparable  injury. — M,  c&  W.  P. 
R.  R.  Co.  V.  Walton,  14  Ala.  207;  Burnett  v.  Craig,  30  Ala. 
135 ;  Brooks  v.  Diaz,  35  Ala.  599  ;  Moses  v.  Mayor,  52  Ala. 
198;  Boulo  v.  R.  R.  Co.,  55  Ala.  480.  "There  must,  be," 
says  Judge  Story,  "such  an  injury  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  by  damages  at 
law,  or  such  as,  from  its  continuance  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievance,  which  can  not 
be  otherwise  prevented  but  by  an  injunction." — 2  Story's  Eq. 
§  925.  "  The  foundation  of  the  jurisdiction,"  it  is  said  by  Mr. 
High,  "rests  in  the  probability  of  irreparable  injury,  the  in- 
adequacy of  pecuniary  compensation,  and  the  prevention  of  a 
multiplicity  of  suits,  and  when  facts  are  not  shown  to  bring 
the  case  within  these  conditions,  the  relief  will  be  refused." 


430  SUPKEME  COURT  [Dec.  Term, 

[Western  Union  Telegraph  Co.  v.  Judkins.] 

High  on  Inj.  §  697.  In  the  absence  of  the  inaminence  of  irre- 
parable injury,  or  of  the  inadequacy  of  legal  remedies,  the 
court  will  not  interfere  to  stay  the  commission  of  a  mere  tres- 
pass upon  lands.  If  this  were  not  the  rule  of  the  court,  the 
result  would  be,  that  the  jurisdiction  at  law  and  in  equity  would 
be  concurrent,  whenever  there  was  a  continuous  invasion  b}' 
one  man  of  the  lands  of  another,  and  a  writ  of  injunction 
would  be  a  fitting  auxiliary  of  the  action  of  ejectment.  There 
is  no  authority  which  authorizes  the  interference  of  the  court 
to  prevent  the  mere  taking  possession  of  lands  and  holding 
them  vi  et  armis  ;  nor  is  there  any  authority  which  will  justify 
interference  because  of  the  mere  continuance  of  a  tortious 
possession.  The  entry  and  possession,  however  long  it  may 
continue,  form  but  one  grievance,  a  single  and  indivisible 
cause  of  action,  capable  of  full  redress  by  legal  remedies. 
Ballantine  v.  Town  of  Harrison^  37  N.  J.  Eq.  560  (45  Amer. 
Rep.  667).  If  this  was  the  only  aspect  in  which  the  case  was 
to  be  considered,  there  can  be  no  question  that  the  bill  is  want- 
ing in  equity,  and  the  demurrer  to  it  was  well  taken. 

The  defendant  is  a  corporation,  having  the  right  to  take  and 
appropriate  lands  for  the  construction  of  its  telegraphic  lines. 
The  general  rule  is,  that  if  a  corporation,  having  the  right  to 
take  lands  in  the  exercise  of  the  power  of  eminent  domain,  en- 
ters upon  them  without  making  just  compensation  to  the  owner, 
a  court  of  equity  will  intervene  for  the  protection  of  the  owner 
until  just  cotnpensation  is  made,  if  he  applies  seasonably. 
High  on  Inj.  §  622  ;  Pierce  on  Railroads,  167-68.  But  the  ap- 
plication must  be  made  seasonably  ;  the  right  to  relief  is  lost  by 
laches  in  seeking  the  protection  of  the  court. — High  on  Inj. 
I  643.  In  Bassett  v.  Salisbury  Manufacturing  ComjMny,  47 
N.  H.  439,  the  court  said  :  "  Another  principle  which  is  held 
to  govern  the  discretion  of  the  court  in  these  cases,  is,  that  the 
application  for  the  injunction  must  be  seasonably  made ;  and, 
therefore,  if  it  appear  that  the  owner  of  the  property  supposed 
to  be  affected  by  a  nuisance  has  allowed  it  to  exist  for  several 
years,  with  knowledge  of  its  existence,  and  without  any  objec- 
tion, and  especially  if  he  has  acquiesced  in  the  claim  of  another 
to  use  and  enjoy  the  subject  of  complaint  as  of  right,  and  to 
expend  money  upon  tjje  strength  of  it,  with  his  knowledge  and 
without  objection,  courts  of  equity  will  decline  to  grant  an  in- 
junction, but  leave  him  to  his  remedy  at  law.  "  A  party,  hav- 
ing full  knowledge  of  his  rights,  who  stands  by  and  without 
objection  permits  a  corporation,  engaged  in  the  construction  of 
a  public  work,  to  enter  upon  his  lands,  use  and  occupy  them, 
can  not,  after  the  completion  of  the  work,  justly  and  reasonably 
ask  that  the  operations  of  the  corporation  shall  be  arrested,  and 
the  public  subjected  to  inconvenience,  by  an  injunction.     If  he 
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did  not  assent  to  the  taking  of  his  land,  if  he  claimed  jnst  com- 
pensation before  or  at  the  time  of  the  taking,  which  is  the 
measure  of  his  right,  sheer  justice  requires  that  he  should  make 
the  demand,  and,  if  it  is  refused,  seek  the  aid  of  the  court  be- 
fore there  have  been  large  sums  of  money  expended  upon  the 
land,  and  they  have  been  devoted  to  uses  which  can  not  be  dis- 
turbed without  injury  or  inconvenience  to  the  public.  In  such 
a  case,  it  was  said  by  the  Supreme  Court  of  Ohio  :  "  Consider- 
ations of  public  policy,  as  well  as  recognized  principles  of  jus- 
tice between  parties,  require  that  we  should  hold  that  the  prop- 
erty of  the  owner  can  not  be  reclaimed,  and  that  there  only 
remains  to  him  a  right  of  compensation."  —  Goodin  v.  Cincin- 
nati, etc.,  R.  R.  Co.,  18  Ohio  St.  169.  This  is  the  doctrine  of 
all  the  courts,  and  is  rigidly  applied  even  by  those  courts  which 
interfere  most  liberally  for  the  protection  of  the  owners  of 
lands  against  the  unlawful  entry  of  railroad  and  similar  corpo- 
rations.— Binneifs  case,  2  Bland's  Ch.  99  ;  Jf.  c&  E.  R.  R. 
Co.  V.  Prudden,  20  N.  J.  Eq.  530  ;  Easton  v.  N.  Y.  dc  L. 
B.  R.  R.  Co.  24  Ih.  49;  Traphayen  v.  Mayor,  29  N.  J.  Eq.  206. 

When  the  corporation  constructed  its  lines  over  the  lands 
now  claimed  by  the  complainant,  is  not  shown  speciiically  by 
the  averments.  But  it  is  shown  that  it  was  during  the  estate 
of  his  predecessor  in  title,  and  that  more  than  two  years  elapsed 
after  the  complainant  acquired  title  before  he  made  any  com- 
plaint of  the  wrongful  taking  of  the  lands.  The  laches  of  the 
complainant  and  of  his  predecessor  in  title  exclude  him  from 
the  aid  of  the  court  by  injunction. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  to  this  opinion. 


Stoutz,  Adm'r,  v.  Rouse. 

Settlement  of  Decedents  Estate  in  Probate  Court. 

Correction  of  clerical  error;  ii-hen  §  3l')4  does  not  apply. — If  the  statute  au- 
thorizing the  correction  of  certain  clerical  errors  or  mistakes  within  three 
years  after  the  rendition  of  final  judgment,  and  inhibiting  this  court  from 
reversing  on  appeal,  on  account  of  such  errors  or  mistakes,  unless.the 
primary  court  refuses  to  make  the  correction  (Code,  1876,  §  3154),  ap- 
plies to  proceedings  in  the  probate  court,  it  has  no  application,  where 
the  error  is  not  shown  in  the  final  decree,  or  in  the  record  proper,  but 
merely  in  the  bill  of  exceptions,  and  consists  of  an  improper  conclusion 
drawn  from  oral  testimony  ;  but  such  error  will  work  a  reversal. 

Appeal  from  Mobile  Probate  Court. 


432  SUPREME  COURT  [Dec.  Term, 

[Taylor,  Adm'r,  v.  Bush.] 

Tried  before  Hon.  P.  Williams,  jr. 

In  the  matter  of  the  final  settlement  of  the  administration 
of  F.  A.  Stoutz  upon  the  estate  of  William  Rouse,  deceased. 
The  facts  are  sufficiently  indicated  in  the  opinion. 

Croom  &  Lewis,  for  appellant. 
R.  Inge  Smith,  contra. 

STONE,  J. — We  do  not  understand  it  to  be  seriously  contro- 
verted, that  in  rendering  the  final  decree  in  this  cause,  the  pro- 
bate court  charged  the  administrator  with  twenty-sev^en  dollars" 
more  than,  on  the  exceptions  and  proof,  he  should  have  been 
charged  with.  It  is  contended  for  appellee  that  this  was  a 
mere  clerical  error,  which  would  have  been  corrected  in  the 
court  below,  on  motion;  and  will  be  corrected  in  this  court,  at 
the  cost  of  the  appellant.  To  this  it  is  replied  by  the  appel- 
lant, that  the  statute,  prescribing  such  practice,  is  confined  to 
clerical  errors  in  the  circuit  court,  and  does  not  apply  to  errors 
of  like  kind,  committed  in  the  probate  court. — Code  of  1876, 
§  3154.  Tlie  rulings  of  this  court  have  not  sustained  this  dis- 
tinction.— Ex  parte  Jones,  61  Ala.  309;  Dunn.  v.  Tillstson, 
9  Por.  272  ;  Benfordv.  Daniels,  13  Ala.  667 ;  Moore  v.  Lesueur, 
33  Ala.  237;  1  Brick.  Dig.  80,  82.  But  we  need  not  decide 
this  question. 

The  error  complained  of  in  this  case  is  not  shown  in  the  final 
decree,  nor  in  the  record  proper.  It  is  only  shown  in  the  bill 
of  exceptions;  and  even  there,  it  simply  consists  of  an  improper 
conclusion,  drawn  from  oral  testimony.  We  are  not  aware  of 
any  ease,  in  which  a  final  judgment  or  decree  was  corrected 
nunc  pro  tunc,  on  such  evidence;  and  we  are  unwilling  to  es- 
tablish such  a  precedent.  Noi*  will  we  here  render  a  final  de- 
cree; for,  on  another  trial,  the  exceptions  and  testimony  may 
make  a  diflferejit  case. 

Reversed  and  remanded. 


Tayloe,  Adm'r,  v.  Bush. 

Settlement  of  Decedent h  Estate  in  Prohate  Court. 

1.  Partial  Hcttlemenl  of  administration  upon  dt;ced:ent' a  estate;  presump- 
tion of  correctness. — The  presumption  of  correctness  attachinjr,  under  the 
statute,  to  a  jiartial  settlement  of  an  administration  upon  a  decedent's 
estate,  prevails  only  as  to  matters  of  fact,  and  not  to  pure  (juestions  of 
law,  which  are  oiKin  and  subject  to  contestation  upon  the  final  settle- 
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ment,  the  parties  in  interest  not  having  appeared  and  litigated  either 
(luestions  of  law  or  of  fact. 

2.  Partnership ;  whether  created,  how  determined. — In  determining 
whether  a  partnership  exists,  as  between  tlie  parties  themselves,  or  in 
controversies  not  involving  the  rights  of  third  parties  who  have  dealt 
with  them  as  partners,  the  intention  of  the  parties  is  the  single  (luestion 
for  consideration ;  and  when  the  contract  is  in  writing,  the  intention  must 
be  collected  from  its  words,  aided,  if  there  be  ambiguity  in  its  terms,  by 
resort  to  the  circumstances  under  which  it  was  made,  the  relative  situa- 
tion of  the  parties,  the  occasion  giving  rise  to  the  contract,  and  the  ob- 
jects and  purposes  to  be  accomplished. 

•i.  Same;  test  of,  and  exception  thereto. — While  the  test  of  a  partner- 
.  .ship  generally  is,  whether  there  is  a  community  of  interests,  a  partici- 
pation in  losses  and  profits,  this  test  does  not  apply,  when  a  party,  with- 
out interest  in  the  capital  or  business,  is  merely  to  be  compensated  for 
his  services  from  the  profits  resulting  from  a  common  adventure  or  en- 
terprise. In  such  case,  the  relation  of  the  parties  is  that  of  tenants  in 
common  in  the  results  of  the  joint  adventure  or  enterprise,  and  not  that 
of  partners. 

4.  Cnhi ration  f>y  administrator  of  crops  planted  by  intestate;  credit  for 
e.rpenditures. — Where  an  intestate,  at  the  time  of  his  death,  had  planted, 
and  was  engaged  in  cultivating  crops,  it  is  the  duty  of  the  administrator, 
under  the  statute,  to  continue  the  cultivation  of  the  crops,  and  to  gather 
and  prepare  them  for  market;  and  for  Ids  just  ^nd  reasonaljle  expendi- 
tures in  the  performance  of  this  duty,  he  is  entitled  to  credit  on  settle- 
ment (the  want  of  good  faith,  of  prudence,  or  of  diligence,  not  being  im- 
putable to  him),  although,  on  account  of  natural  causes,  destructive  of 
crops  in  that  section,  such  expenditures  largely  exceed  the  proceeds  of 
the  sales  of  the  crops. 

5.  Admis.'^ion  of  secondary  evidence;  when  error  vnthout  injury. 
Where,  on  a  final  settlement  of  an  administration  upon  a  decedent's 
estate,  there  is  an  entire  want  of  evidence  to  repel  the  presumption  of 
correctness,  in  point  of  fact,  of  any  item  embraced  in  a  previous  partial 
settlement,  no  item  embraced  in  such  partial  settlement,  and  protected 
by  such  presumption,  is  re-examinable;  and  hence',  the  admission  of 
.secondary  evi<lence,  in  such  case,  without  a  i)roper  predicate  therefor,  of 
a  written  contract,  in  support  of  an  item  of  credit,  allowed  on  the  partial 
settlement,  is  error  without  injury,  the  evidence  being  merely  redundant 
and  .superfluous. 

Api'kal  from  Marengo  Probate  Court. 

Tried  before  Hon.  Jas.  W.  Taylor. 

In  the  matter  of  the  linal  settlement  of  tlie  administration  of 
John  W.  Bush  upon  tlie  estate  of  W.  K.  Paulling,  deceased. 

As  shown  by  tlie  record,  "  W.  K.  Paulling  was  living  on  a 
large  plantation  in  Marengo  county  during  the  early  part  of  the 
year  187(5,  and  at  tlie  time  owned  a  large  amount  of  real  and 
personal  property  in  said  county,  but  had  no  hands  or  supplies 
to  run  the  place  with."  It  was  further  proved  that  his  real 
estate  u^as  involved  in  litigation  ;  that  such  litigation  ended  ad- 
versely to  his  interests,  and  that  it  so  ending  caused  the  report 
of  insolvency  hereinafter  referred  to.  It  was  also  proved  that, 
in  this  state  of  his  affairs,  said  Paulling  entered  into  the  follow- 
ing contract  with  one  B.  R.  Thomas : 
28 
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"  Bonnie  Clover,  MarenCxO  County,  March  13,  1876. 
"The  following  is  a  contract  by  and  between  Wm.  K.  Paul- 
ling,  of  the  first  part,  and  B.  R.  Thomas,  of  the  second  part, 
witnesseth  :  That  the  party  of  the  first  part  agrees  and  binds 
himself,  his  heirs  and  assigns,  to  divide  equally  with  the  party 
of  the  second  part  all  the  crops  and  proceeds  of  his  plantation, 
and  lands  of  every  description,  as  well  as  the  increase  of  all 
stock  now  on  said  plantation  for  the  year  1876,  and  for  each 
succeeding  year,  until  the  year  1886,  including  the  tenth  year. 
The  party  of  the  [first]  part  further  agrees  to  furnish  the  party 
of  the  second  part  all  the  stock,  tools  and  provisions  now  on 
hand,  free  of  charge,  and  the  lands  free  of  rent  or  charge.  It 
is  further  agreed  by  the  party  of  the  first  part,  that  the  party 
of  the  second  part  shall  have  and  hold  possession  of  the  dwell- 
ing house,  appurtenances  and  other  premises  on  said  plantation 
and  lauds,  and  shall  have  undisturbed  possession  and  control  of 
said  premises  for  the  term  of  ten  years.  The  party  of  the 
second  part,  for  himself,  his  heirs  and  assigns,  agrees  to  take 
charge  of  the  plantation  and  premises,  stock,  implements  and 
tools  of  the  party  of  the  first  part,  and  manage  and  conduct 
the  farm  in  a  farmer-like  manner,  and  attend  to  the  business  of 
the  party  of  the  first  part  in  a  business-like  manner,  according 
to  the  terms  of  this  contract,  as  a  skillful  manager ;  and  to  keep 
correct  accounts  of  all  expenses  incurred  in  the  management  of 
said  farm  and  business,  and  to  make  equal  division  of  the  net 
proceeds  of  said  farm  annually  with  the  party  of  the  first  part. 
The  party  of  the  second  part  further  agrees  to  treat  the  party 
of  the  first  part  in  a  respectful  manner,  and  to  minister  to  his 
personal  comfort  and  wants  in  a  becoming  manner.  In  witness 
whereof,"  etc. 

The  said  Paulling  died  on  7th  April,  1876.  Prior  to  his 
death,  but  after  the  execution  of  the  foregoing  contract,  said 
Thomas  "  pitched  "  a  crop  of  corn  and  cotton  on  said  planta- 
tion. The  said  Bush  was  appointed  administrator  on  26th 
May,  1876.  At  the  time  of  his  appointment,  the  real  and  per- 
sonal property  of  said  decedent  was  in  the  possession  of  said 
Thomas,  who  iield  under  said  contract,  and  refused  to  deliver 
it  up.  Said  Bnsh  "  continued,  during  the  year,  1876,  the 
planting  operations  which  had  been  begun  before  the  death  of 
said  Paulling,  and,  in  and  about  the  same,  he  expended  all  the 
items  on  the  credit  side  of  the  account  filed  by  him  on  10th 
December,  1878,  for  a  partial  settlement  of  his  administration 
of  said  estate.  At  the  time  of  his  appointment,  the  prospect 
for  a  crop  on  said  place  was  very  fine,  as  it  was  at  the  time  on 
all  adjoining  places  ;  but,  in  conmion  with  those  on  other  places, 
the  cro)j  suffered  very  heavily  from  the  almost  total  l)light, 
from  which  the  country  suffered  so  greatly  in  the  summer  of 
Vol.  lxxv. 
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that  year."  As  a  result  of  this  blight,  only  nineteen  bales 
of  cotton  were  made  on  the  place,  which  netted  $749.57,  which 
was  all  that  was  realized  from  the  crop  of  that  year  on  said 
place.  In  cultivating  the  place  that  year,  he  expended  about 
$2000.  On  2d  March,  1878,  he  made  a  partial  settlement  of 
his  administration,  on  which  he  charged  himself  with  the  pro- 
ceeds of  said  crop,  and  received  credit  for  amounts  paid  out  by 
him  in  cultivating  said  place.  On  8th  November,  1880,  the 
estate  was  declared  insolvent,  on  the  report  of  the  administra- 
tor ;  and  afterwards  W.  H.  Tayloe  was  appointed  administrator 
of  the  insolvent  estate. 

On  this  settlement,  the  appellant  "  moved  the  court,  by  his 
separate  motion  as  to  each  particular  item,  to  strike  from  the 
credit  side  of  the  account  of  said  Bush,  as  such  administrator, 
on  his  said  partial  settlement,  and  now  to  charge  him,  in  his 
final  settlement,  with  each  and  every  one  of  such  items  and 
amounts  of  credit,  except  those  for  burial  expenses  and  taxes, 
paid  by  said  Bush,  as  such  administrator  as  aforesaid,  for  and 
on  account  of  said  decedent  and  his  said  estate."  These  motions 
the  court  overruled,  and  the  appellant  duly  excepted. 

The  witnesses,  Noel  and  Hezekiah,  referred  to  in  the  opinion, 
were  laborers  whom  the  decedent,  by  written  contract  with 
them,  hired  on  said  place  during  the  year  of  his  death ;  and 
the  administrator,  on  his  partial  settlement,  obtained  credits  for 
amounts  paid  to  them  for  services  rendered  under  said  con- 
tract. 

The  admission  of  their  evidence,  and  the  rulings  on  the 
motions  above  noted  are  here  assigned  as  error. 

W.  H.  Tayloe,  for  appellant. 

J.  T.  Jones,  contra. 

BRICKELL,  C.  J. — An  executor  or  administrator  is  not 
only  authorized,  but  is  required  to  make  partial  or  annual  set- 
tlements of  his  administration. — Code  of  1876.  §  2508.  When 
such  settlement  is  made  in  the  mode  prescribed  by  statute,  it  is 
not  upon  the  final  settlement  conclusive,  but  every  item  of  ac- 
count included  in  it  may  be  re-examined.  The  statute,  how- 
ever, attaches  to  it  the  presumption  of  correctness,  and  the 
"  laboring  oar"  is  upon  the  party  impeaching  and  proposing  to 
re-examine  it. — Code  of  1876,  §§  2531-32  ;  Ilolman  v.  Si7ns, 
39  Ala,  709  ;  Jones  v.  Jones^  42  Ala.  218.  The  errors  sup- 
posed to  lie  in  the  partial  settlement  made  by  the  appellee  as 
administrator  in  chief  (the  settlement  having  been  made  in 
strict  conformity  to  the  statute),  depend  mainly  upon  the  con- 
struction of  the  written  agreement  made  between  the  intestate 
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and  Thomas.  This  is  a  pure  question  of  law,  which  may  well 
be  regarded  as  open  and  subject  to  contestation  upon  the  final 
settlement,  the  presumption  of  correctness  attaching  to  the  par- 
tial settlement  prevailing  only  as  to  matters  of  fact,  the  parties 
in  interest  not  having  appeared  and  litigated  either  questions 
of  law  or  of  fact. — Duke  v.  Diike^  26  Ala.  673. 

After  a  careful  examination  of  the  agreement,  though  it  is 
very  inartificially  drawn,  and  there  is  a  want  of  precision  and 
accuracy  in  its  expression  of  the  relations  and  rights  of  the  par- 
ties, we  are  of  opinion  that  it  was  not  their  intention  to  create 
a  partnership,  but  rather  a  tenancy  in  common  of  the  pro- 
ducts of  cultivation  of  the  plantation  of  the  intestate,  of  which 
Thomas  was  entitled  to  possession  and  control,  and,  for  his  ser- 
vices and  skill  in  its  management,  was  entitled  to  one  half  of 
the  net  profits.  In  determining  whether  a  partnership  was 
created,  the  intention  of  the  parties  is  the  single  question  for 
consideration.  There  is  a  well  recognized  distinction  between 
cases  where  third  persons  have  dealt  with  parties  associated 
in  business  as  partners,  and  controversies  between  the  parties 
themselves,  or  controversies  in  whicii  the  rights  of  such  per- 
sons are  not  involved.  In  the  one  class  of  cases,  a  partnership 
may  arise  by  mere  operation  of  law,  without  an  inquiry  into^ 
or  in  direct  opposition  to  the  expressed  intention  of  the  par- 
ties. In  the  other  class  of  cases,  the  question  is  as  to  the  in- 
tention of  the  parties,  and  when  the  agreement  or  contract  is 
in  writing,  the  intention  must  be  collected  from  its  words  ;  and 
if  there  is  ambiguity  in  its  terms,  to  aid  in  its  construction,  re- 
sort must  be  had  to  the  circumstances  under  which  it  was  made^ 
the  relative  situation  of  the  parties,  the  occasion  giving  rise  to 
the  contract,  and  the  objects  and  purposes  to  be  accomplished. 
Emanuel  v.  Draughn,  14  Ala.  303  ;  Couch  v.  Woodruf,  63 
Ala.  466;  Autrey  v.  Frieze,  59  Ala.  587.  The  test  of  a  part- 
nership generally,  whether  the  controversy  is  l)etween  the  par- 
ties, or  quoad  third  persons,  is,  whether  there  is  a  community 
of  interests,  a  participation  in  losses  and  profits. —  Tlowze  v. 
Patterson,  53  Ala.  205  ;  Autrey  v.  Frieze,  nupra.  The  rule  is 
not  without  its  exceptions;  and  when  a  party  is  without  inter- 
est in  the  capital  or  business,  and  is  to  be  compensated  for  his 
services  from  the  profits,  or  rewarded  by  the  profits,  or  what  is 
to  depend  upon  the  result  of  a  connnon  adventure  oi'  enter- 
prise, the  rule  is  without  application. — Richardson  v.  lluqhitt, 
76  N.  y.  55  (32  Am.  Rep.)  267  ;  Emanuel  v.  Draughn,  supra ; 
Couch  V.  Woodruff,  supra.  This  contract  is  within  the  excep- 
tion ;  the  participation  of  Thomas  in  the  profits  was  simply  in- 
tended as  compensation  to  him  for  his  skill  and  services  as  the 
manager  of  the  stock  and  plantation,  and  in  the  cultivation  and 
gathering  of  the  crops. 
Vol.  laxv. 
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The  parties  standing  in  tliis  relation,  crops  having  tieen  plant- 
ed and  in  the  conrse  of  cultivation  at  the  death  of  the  intes- 
tate, it  was  the  duty  of  Bush,  as  administrator  in  chief,  pre- 
scribed and  imposed  by  the  statute,  to  continue  the  cultivation, 
to  gather  and  prepare  them  for  market,  and  to  make  sale  of 
them.— Code  of  1876,  §^  2439-41 ;  Loebv.  Richardson,  74  Ala. 
311.  The  law  casting  upon  him  this  duty,  the  just  and  rea- 
sonable expenditures,  to  which  he  was  compelled  in  tlie  perform- 
ance of  the  duty,  must,  of  consequence,  be  reimbursed  to  him 
from  the  estate  in  his  hands  for  administration.  True,  these 
expenditures  seem  to  have  exceeded  largely  the  proceeds  of  the 
sales  of  the  crops.  But  there  was  no  want  of  good  faith,  or  of 
prudence,  or  of  diligence  imputable  to  him.  The  unfortunate 
and  unprofitable  result  was  attributable  to  natural  causes,  de- 
structive of  other  crops  in  the  same  section,  against  which, 
however,  foresight  and  judgment  could  not  guard.  A  personal 
representative,  keeping  within  the  line  of  duty  and  authority, 
exercising  reasonable  care  and  diligence,  is  not  an  insurer  of 
events  or  of  results  ;  he  is  a  guarantor  only  of  his  own  fidelity. 
Gould  V.  Hays,  19  Ala.  438. 

There  was  an  entire  want  of  evidence  to  repel  the  presump- 
tion of  correctness,  in  point  of  fact,  of  any  item  embraced  in 
the  partial  settlement,  and  in  that  event  it  was  not  re-examina- 
ble.  It  stood  protected  and  unimpeached  by  the  presumption 
which  the  statute  attaches  to  it.  The  items  for  payments  made 
to  or  for  the  witnesses  T\"oel  and  Hezekiah  were  within  the  pre- 
sumption. It  must  be  conceded  that  their  evidence  as  to  the 
contract  in  writing  between  them  and  the  intestate  was  second- 
ary, and  inadmissible  to  support  the  credits,  if  there  had  been 
evidence  authorizing  a  re-examination  of  them.  But  as  the 
case  is  presented  by  the  bill  of  exceptions,  the  evidence  was 
merely  redundant  and  superfluous  ;  without  it,  the  probate 
court  was  bound  to  the  allowance  of  the  credits,  or  rather  to 
suffer  the  partial  settlement  to  stand  as  correct.  The  admission 
of  evidence,  which  is  merely  redundant  and  superfluous,  is  not 
an  error  available  to  reverse  a  judgment ;  for  the  plain  reason 
that  it  is  incapable  of  working  injury. — I'^ant  v.  Cathcart,  8 
Ala.  725  ;  Bishop  v.  Blair,  36  Ala.  85  ;  Jertiison  v.  Dearing, 
41  Ala.  283.  There  is  no  error  in  the  record  prejudicial  to  the 
appellant,  and  the  decree  of  the  court  of  probate  must  be 
affirmed. 
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Murphy  v.  Hunt,  Miller  &  Co. 

Contest  of  Homestead  Exemption. 

1.  Right  of  homestead  exemption ;  how  determined. — The  right  to  a 
homestead  exemption  must  be  determined  by  the  facts  existing  at  the 
time  the  lien  under  process  attaches ;  and  hence,  if  the  debtor  be  a  non- 
resident of  the  State  at  the  time  the  hen  attaches,  his  subsequent  re- 
moval to  the  State  does  not  entitle  him  to  a  homestead  exemption  as 
against  such  lien. 

2.  Change  o/  domicil ;  what  constitutes. — A  change  of  domicil  can  be 
accomplished  only  by  a  completed  act,  done  with  the  intention  of  con- 
summating a  removal  from  the  original  domicil  animo  manendi ;  and 
what  state  of  facts  constitutes  such  change,  is  a  mixed  question  of  law 
and  fact. 

3.  Same;  when  a  question  for  the  court,  and  when  for  the  jury. — In 
cases  free  from  doubt,  the  court  may  charge  the  jury  that  a  change  of 
domicil  may  be  inferred,  as  matter  of  law,  from  a  given  state  of  undis- 
puted facts  ;  but  when  the  facts  are  disputed,  or  the  inferences  to  be 
drawn  from  them  are  at  all  doubtful,  the  question  of  intention  should 
generally  be  submitted  to  the  jury  as  one  of  fact. 

4.  Right  of  homestead  exemption  ;  when  lost. — A  debtor  loses  his  right 
of  exemption  of  his  homestead  irom  levy  and  sale  under  process,  by 
leaving  and  quitting  the  premises,  and  placing  a  tenant  in  possession, 
without  having  filed  his  written  declaration  and  claim  for  record  in  the 
office  of  the  judge  of  probate,  in  accordance  with  the  requirements  of  sec- 
tion 2843  of  the  Code  of  1876. 

5.  Same. — The  mere  lodging  of  his  claim,  in  such  case,  with  the 
sheriff  after  the  levy  of  process,  under  the  provisions  of  section  2«34  of 
the  Code  of  1876,  will  not  entitle  him  to  an  exemption  of  the  premises 
from  levy  and  sale  under  the  process. 

Appeal  from  Chambers  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

Hurst,  Murphy  &  Co.,  the  appellees,  having,  at  the  spring 
terra,  1883,  of  said  court,  recovered  a  judgment  against  the  ap- 
pellant, J.  n.  Murpliy,  caused  an  execution  issuing  thereon  to 
be  levied  on  a  designated  lot  in  tlie  town  of  LaFajette.  After 
the  levy  the  appellant  lodged  with  the  sheriff  a  claim  to  the  lot 
as  exempt  to  him  as  a  homestead,  in  pursuance  of  section  2834 
of  the  Code  of  1876.  This  claim  was  contested  by  the  ap- 
pellees ;  and  the  contest  was  tried  on  an  issue  "  made  up  and 
joined  under  the  direction  of  the  court,"  the  trial  resulting  in  a 
verdict  in  favor  of  the  appellees,  and  a  condemnation  of  the  lot 
to  sale  for  the  satisfaction  of  the  judgment. 

The  facts  disclosed  by  the  record,  necessary  to  an  under- 
standing of  the  points  decided,  are  sufficiently  stated  in  the 
opinion. 
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W.  H.  Barnes,  for  appellant. 

E.  G.  Richards,  contra. 

SOMERVILLE,  J. — The  right  to  a  homestead  or  other  ex- 
emption, which  is  conferred  by  the  Constitution  and  the  statute 
laws  of  this  State,  must  be  determined  according  to  the  state 
of  facts  existing  at  the  time  when  the  lien  of  execution  or  other 
process  against  the  claimant  attaches.  If  the  right  does  not 
exist  at  this  particular  time,  it  can  not  be  created  by  any  subse- 
quent act  of  the  execution  debtor.  If,  therefore,  the  claimant 
was  a  non-resident  of  the  State  at  the  time  of  the  levy  of  the 
appellees'  writ  of  attachment,  it  is  manifest  that  his  subsequent 
removal  back  to  the  State  from  Textis,  could  not  operate  to 
divest  such  lien. — McCrary  v.  Chase  <&  Co.,  71  Ala.  540.  .  A 
different  doctrine,  it  is  true,  was  asserted  in  Watson  v.  Simpson, 
5  Ala.  233,  but  that  case  must  be  considered  as  overruled  by 
McCrary  v.  Chase  t&  Co.,  sujpra. 

It  is  the  plain  intent  of  our  constitutional  and  statutory  pro- 
visions, that  the  right  to  a  homestead  exemption  is  intended 
only  for  the  benefit  of  residents  of  the  State  and  their  families, 
and  can  not  be  invoked  by  non-residents. — Talmadge  v.  Tal- 
madye,  66  Ala.  199;  Constitution,  1875,  Art.  x,  §  2;  Code, 
1876,  §  2820. 

What  state  of  facts  shall  be  deemed  to  constitute  a  change 
of  domicil  may  be  considered  a  mixed  question  of  law  and  fact, 
and  is  one  proverbially  difficult  to  determine,  owing  to  the 
doubtful  interpretations  of  human  conduct.  It  is  universally 
admitted  that  such  a  change  is  never  effected  by  intention 
alone.  It  can  be  accomplished  only  by  a  completed  act,  done 
with  the  purpose  of  consummating  a  permanent  removal  from 
the  original  domicil,  animo  manendi.  The  old  domicil  con- 
tinues until  a  new  one  is  acquired  facto  et  animo. — State  v. 
Eallett,  8  Ala.  159 ;  Glover  v.  Glover,  18  Ala.  367 ;  Story's 
Confl.  Laws,  §  47  ;  Talmadge  v.  Talmadge,  supra.  A  change 
of  domicil  can  not  be  inferred  from  an  absence  which  is  shown 
to  be  temporary,  and  attended  with  the  requisite  animus  rever- 
tendi. — McConnaughy  v.  Baxter,  55  Ala.  379 ;  Kelly  v.  Gar- 
rett, 67  Ala.  304.  The  intention  to  return  is  usually  the  con- 
trolling element  in  the  determination  of  the  whole  question. 
Lehman  v.  Bi^an,  67  Ala.  558. 

In  cases  free  from  doubt,  it  is  obvious  that  the  court  may 
charge  the  jury  that  a  change  of  domicil  may  be  inferred,  as 
matter  of  law,  from  a  given  state  of  undisputed  facts.  But 
where  the  facts  are  disputed,  or  the  inferences  to  be  drawn 
from  them  are  at  all  doubtful,  the  question  of  intention  should 
generally  be  submitted  to  the  jury  as  one  of  fact. 
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The  evidehce  in  the  present  case  was,  perhaps,  sufficiently 
conflicting  as  to  the  anhmis  revertendi  on  defendant's  part,  to 
have  authorized  the  submission  of  the  question  to  the  jury,  had 
the  issue  in  dispute  not  turned  on  another  point,  which  is  made 
conchisive  by  the  statute,  and  which  we  now  proceed  to  con- 
sider. 

The  defendant's  right  of  homestead  exemption  was  lost,  in 
our  judgment,  by  his  leasing  and  quitting  the  premises,  and 
placing  his  tenant  in  possession,  without  having  filed  his  written 
declaration  and  claim  of  exemption  for  record  in  the  office  of 
the  probate  judge,  in  accordance  with  the  requirement  of  sec- 
tion 2843  of  the  Code. 

Before  tlie  enactment  of  the  statute  now  partially  embraced 
in  this  section  of  the  Code,  it  was  held  by  the  court,  in  Raster 
V.  McWiUla7ns,A:\  Ala.  302,  that  the  actual  occupancy  and  use 
of  the  homestead  by  the  owner  or  his  family  were  necessary  to 
entitle  him  to  its  exemption  from  levy  and  sale,  and  that  this 
right  was  lost  when  he  abandoned  its  occupancy  and  rented  it 
out,  to  be  occupied  by  a  tenant.  The  principle  declared  in  that 
case  has  been  since  repeatedly  affirmed. — SUno  v.  Lillie^  63  Ala. 
257 ;  Boyle  v.  Shulma?i,  o-j  Ala.  566.  Our  present  Constitu- 
tion and  statutes  recognize  this  ruling,  by  providing  for  the  ex- 
emption only  of  such  a  homestead  as  may  ''be  owned  and  oc- 
cupied^^  by  residents  of  this  State,  and  such  exemption  is  de- 
clared to  continue  only  during  "  occupancy. " — Const.  1875, 
Art.  X,  §  2;  Code  1876,  §  2820;  Jfartin  v.  ZUe,  63  Ala.  406; 
Preiss  v.  Oamphell^  59  Ala.  635. 

It  is  declared,  however,  by  section  2843  of  the  Code  that  "a 
temporary  quitting  or  leasing"  of  a  homestead  for  a  period  of 
not  more  than  twelve  months  at  any  one  time,  "  shall  not  be 
deemed  to  be  an  abandonment"  of  the  right  of  homestead  ex- 
emption where  it  otherwise  existed.  But  this  temporary  leas- 
ing is  not  only  limited  in  point  of  time,  but  is  permitted  only 
on  a  certain  specified  condition.  The  owner  must  "  make  and 
Jlle  a  declaration  and  claim"  especially  provided  for  by  the 
statute.  ■  It  is  only  by  conforming  to  this  statutory  condition 
that  the  right  of  exemption  remains  unimpaired,  and  the 
leased  premises  are  permitted  to  "  remain  subject  to  the  same 
right  of  homestead"  as  if  the  claimant  "had  continued  in  tlie 
actual  occupancy  thereof." — Code,  §  2843. 

It  is  insisted  by  appellant's  counsel  that  this  section  has 
reference  as  well  to  a  claim  of  exemption  lodged  with  the 
sheriff  under  the  provisions  of  section  2834,  as  to  a  filing  for 
record  in  the  office  of  the  probate  judge,  in  accordance  with 
the  recpiirements  of  section  2828  of  the  Code.  We  are  of 
opinion  that  this  construction  is  unsound,  and  that  the  declara- 
tion and  claim  of  homestead  here  referred  tu  is  the  one  described 
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in  section  2828,  which  is  required  to  be  in  writing,  describing 
the  property  selected  and  claimed  as  exempt,  and  to  be  verified 
by  oath  and  "tiled  for  record  in  the  office  of  the  probate  court 
of  the  county  in  which  the  property  is  situated." — Code,  § 
2828;  Boyle  v.  Shulmcm,  59  Ala.  566.  The  words  used  are, 
"'  if  he  shall  make  and  file  the  declaration,  and  claim  as  herein 
provided." — Code,  §  2843.  This  is  the  precise  description  of 
the  declaration  in  writing  required  by  section  2828  to  be  filed 
for  record  with  the  probate  judge.  It  is  elsewhere  character- 
ized as  '•  such  declaration  and  claim  "  without  any  doubt  as  to 
the  subject  of  reference. — Code,  §  2830.  The  claim  authorized 
to  be  made  after  a  levy  is  perfected  under  sections  2832  and 
2833  is  designated  as  a  "  claim  in  writing  under  oath,"  and  the 
language  used  is,  that  it  shall  "  be  lodged  with  the  officer  making 
the  levy." — §  2834.  The  identity  of  phraseology  used,  as  well 
as  the  reason  of  the  law,  shows  that  "  the  declaration  and  claim  " 
alluded  to  in  section  2843  is  the  one  described  in  section  2828, 
and  not  the  claim  required  to  be  lodged  with  tiie  sheriff  for  the 
purpose  of  inaugurating  a  contest  with  the  levying  creditor 
under  section  2834.  The  latter  is  a  mere  claim.  The  former 
is  something  more.  It  is  a  declaration  as  well  as  a  claim.  It 
imports  the  idea  of  public  notification,  or  publicity.  When 
made  and  recorded,  its  effect  is  to  "operate  as  notice''''  of  its 
own  contents  to  all  creditors  and  others  interested. — Code,  § 
2828.  And  as  against  the  creditors  of  the  claimant  it  is  de- 
clared to  be  ''^prirna  facie  evidence  of  the  correctness  of  such 
claim,"  and  may  be  "  repeated  from  time  to  time  as  occasion 
may  require." — Code,  §  2831. 

Where  the  debtor  has  abandoned  the  actual  occupancy  of 
his  homestead,  and  lets  it  to  a  tenant,  there  is  good  reason  for 
requiring  a  recorded  declaration  to  be  made  explanatory  of  his 
intention.  Such  quitting  and  leasing,  without  explanation,  is 
prima  facie  an  abandonment.  But  this  presumption  may  be 
rebutted  by  a  contemporaneous  claim  of  exemption,  making 
public  the  animus  revertendi  on  the  part  of  the  debtor.  Such  a 
declaration  thus  becomes  a  part  of  the  res  gestce  of  the  leasing 
itself,  putting  creditors  upon  warning  as  to  the  claimant's  pub- 
lished purpose  to  return.  The  lodging  of  a  claim  with  the  sheriff 
after  making  a  levy  would  be  in  the  nature  of  a  declaration 
made  2>o^^  litem  inotam.,  or  one  advantageous  to  the  declarant 
after  the  rights  of  creditors  have  intervened,  and  would  be 
entitled  to  little  weight,  as  evidence  in  explanation  of  anteced- 
ent intention. — Thomp.  Homesteads,  §  270, 

We  are  of  opinion  that  the  failure  of  the  appellant  to  file  his 
claim  of  exemption  in  the  office  of  the  probate  judge  operated, 
under  the  facts  of   this  case,  as  a  forfeiture  of  his  right  to 
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homestead  exemption.     The  court,  in  effect,  so  charged  the 
jury,  and  ite  judgment  is  affirmed. 


Martin,  Dumee  «&  Co.  v^  Brown,  Ship- 
ley 4&  Co. 

Action   on  Foreign   Bill   of  Exchange^  hy  Indorsee  against 
Drawer  and  Payee. 

1.  Becoupment  of  damages ;  statutory  provisions. — The  act  approved 
January  2oth,  1879,  entitled  "An  act  to  provide  the  mode  of  procedure 
in  cases  in  which  the  claim  of  recoupment  of  damages  is  interposed  " 
(Pamph.  Acts  1878-9,  p.  154),  does  not  add  to  or  enlarge  the  class  or 
number  of  claims  or  demands  which  may  be  the  subject  of  recoupment, 
but  only  authorizes  a  judgment  for  the  defendant  for  any  excess  of  dam- 
ages over  and  above  the  plaintiff's  claim,  as  under  the  plea  of  set-off. 

2.  Same  ;  wJiat  demands  may  be  recouped. — In  an  action  ex  contractu, 
the  defendant  can  not  claim  a  recoupment  of  damages  on  account  of 
defamatory  words,  written  or  spoken,  published  of  him  by  the  plaintiff, 
though  they  may  relate  to  the  contract  sued  on,  its  subject-matter,  or 
breach. 

3.  Protest  of  bill  of  e.cchange  ;  contents  and  sufficiency  of  notary's  cer- 
tificate.— A  statement  in  the  notary's  certificate  of  protest,  of  the  names 
of  the  parties  to  whom  notice  of  protest  was  sent  by  him,  is  made  by 
statute  competent  evidence  of  the  facts  stated  (Code,  §  1336) ;  but  such 
statement  is  not  an  essential  part  of  the  protest,  and  the  fact  of  notice 
may  be  proved  otherwise. 

4.  Secondary  evidence  of  writings  beyond  jurisdiction  of  court. — When 
original  letters  or  documents  are  in  a  foreign  country,  beyond  the  juris- 
diction of  the  court,  secondary  evitlence  of  their  contents  is  admissible, 
although  the  witness  has  the  original  in  his  possession. 

5.  Proof  of  agency  ;  acts  and  declarations  of  agent. — The  general  rule 
is,  that  the  fact  of  agency  must  be  proved,  before  the  acts,  declarations 
or  admissions  of  the  agent  can  be  received  as  evidence  against  the  prin- 
cipal ;  but,  where  the  fact  of  the  agency  rests  in  parol,  or  is  to  be  inferred 
from  the  conduct  of  the  principal,  if  thei'e  is  any  evidence  tending  to 
show  the  agency,  the  acts  or  declarations  of  the  agent  are  admissible  as 
evidence,  and  the  jury  must  determine  the  question  of  agency  vel  non. 

6.  Relevancy  of  evidence  as  to  price  and  quality  of  cotton  shipped  to 
Liverpool,  in  action  between  parties  to  bill  of  exchange  drawn  against  ship- 
ment, and  protested  for  non-acceptance. — In  an  action  by  the  indorsee  and 
purchaser,  against  the  drawer  and  payee  of  a  foreign  bill  of  exchange, 
which  was  drawn  against  a  consignment  of  cotton  shipped  from  Mobile 
to  Liverpool,  and  was  protested  for  non-acceptance,  evidence  as  to  the 
(juality  of  the  cotton  is  irrelevant  and  inadmissible,  in  the  absence  of 
evidence  showing  that  it  was  sold  hy  plaintiffs  in  Liverpool  as  of  a  quality 
inferior  to  that  at  which  it  was  purchased  in  Mobile ;  and  if  the  plaintiffs 
can  be  held  liable,  in  such  action,  for  any  loss  resulting  to  defendant 
from  their  unreasonable  delay  in  selling  the  cotton  in  Liverpool  after  the 
protest  of  the  Ijill  for  non-acceptance,  some  evidence  of  such  delay  and 
consequent  loss  must  be  adduced,  before  evidence  as  to  the  market  price 
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of  cotton  in  Liverpool  when  the  cotton  arrived  there  is  relevant  and  ad- 
missible. « 

7.  Notice  of  dishonor  of  bill. — Notice  of  the  dishonor  of  a  bill  of  ex- 
change, foreign  or  domestic,  though  generally  given  in  writing,  may  be 
given  verbally. 

8.  Abstract  charge. — A  charge  reijuested,  which  is  based,  in  whole  or 
in  part,  on  a  state  of  facts,  of  which  there  does  not  appear  to  have  been 
any  evidence  whatever,  is  abstract,  and  is  properly  refused  for  that 
reason. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  Browrn,  Shipley  &  Co.,  partners 
doing  business  in  Liverpool,  England,  against  Martin,  Dumee 
&  Co.,  a  partnership  engaged  in  the  business  of  buying  and 
selling  cotton  in  Mobile,  Alabama ;  and  was  founded  on  a 
foreign  bill  of  exchange  for  £6,729,  15s.,  9d.,  which  was  drawn 
by  the  defendants,  dated  Mobile,  October  2,  1880,  payable  sixty 
days  after  sight,  to  their  own  order,  in  London,  and  addressed 
to  W.  D.  Coddington  &  Sons,  Blackburn,  England,  who  were 
therein  directed  to  "  charge  the  same  to  account  of  502  bales 
of  cotton  j?er  steamer  ^hiana.'*''  The  bill  of  exchange  was 
drawn  against  the  shipment  of  cotton,  which  was  bought  by 
defendants  on  account  of  Coddington  &  Co.,  on  an  order 
received  by  telegram  from  one  Vernon,  defendants'  agent  at 
Blackburn,  England ;  and  the  bill  of  exchange  was  sold  and 
negotiated  to  plaintiffs,  through  one  W.  F.  Halsey,  their  agent 
at  New  Orleans,  the  bills  of  lading  being  attached  as  collateral 
security,  and  a  letter  sent  by  defendants  to  plaintiffs  at  the 
same  time,  in  these  words  : 

"  New  Orleans,  Octo.  2d,  1880. 

"Messrs.  Brown,  Shipley  &  Co.  (Liverpool):  We  have  this 
day  sold  to  W.  F.  Halsey  our  bill  on  Messrs.  W.  D.  Codding- 
ton &  Sons,  dated  this  day,  for  £6,729, 15s.,  9d.,  sterling,  against 
a  shipment  of  502  bales  of  cotton  per  steamer  Juana,  for  Liv- 
erpool, as  per  bill  of  lading  to  order  herewith  ;  with  the  under- 
standing, that  the  bills  of  lading  are  lodged  as  collateral  secu- 
rity for  the  acceptance,  and,  if  in  your  discretion  you  deem  it 
advisable,  for  the  payment  of  said  bill,  with  liberty  to  surren- 
der the  bills  of  lading  against  a  broker's  engagement ;  and  you 
are  authorized,  in  case  you  think  necessary,  to  place  the  said 
502  bales  of  cotton  at  any  time  in  the  hands  of  your  brokers 
for  sale  at  your  discretion,  and  to  charge  all  expenses,  including 
commissions  for  sale  and  guarantee,  and  to  apply  the  proceeds 
in  or  towards  payment  of  the  bill,  for  account  of  'whom  it  may 
concern' ."     (Signed  by  said  defendants.) 

The  bill  was  presented  by  plaintiffs,  on  the  22d  October,  to 
said  Coddington  &  Sons  for  acceptance;  but  they  refused  to 
accept  it,  on  the  ground  that  the  bill  was  drawn  at  the  rate  of 
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^d.  per  pound  for  the  cotton,  while  they  had  only  agreed  to  pay 
6<f.  ;  and  the  bill  was  thereupon  protested  for  non-acceptance. 
The  cotton  did  not  arrive  in  Liverpool  until  the  8th  November, 
and  was  then  placed  in  a  warehouse  by  plaintiffs;  and  having  been 
sampled  by  their  brokers,  it  was  sold  in  lots,  according  to  clas- 
sification, on  the  18th,  20th,  23d  and  25th  November,  the  net 
proceeds  of  sale  amounting  to  £5,829,  8s.,  7d.,  which  was  ap- 
plied bj'  plaintiffs  on  the  bill  of  exchange. 

The  pleadings  in  the  case  cover  thirty  pages  of  the  tran- 
script, but  the  points  decided  by  this  court  render  it  unneces- 
sary to  state  them  at  length.  The  complaint  contained  several 
counts  on  the  bill  of  exchange,  and  the  common  money  counts. 
The  defendants  pleaded  the  general  issue  to  the  common  counts, 
and  several  special  pleas  to  the  counts  on  the  bill.  Several  of 
the  special  pleas  sought  to  recoup  damages  alleged  to  have  been 
sustained  by  defendants  by  reason  of  certain  telegrams  sent  by 
plaintiffs,  by  cable,  to  different  persons  in  New  Orleans,  the 
substance  of  which  was,  that  defendants  had  drawn  on  Cod- 
dington  &  Sons  for  more  than  they  were  authorized  to  draw ; 
and  the  pleas  alleged  that  these  telegrams  were  libelous  and 
slanderous,  were  maliciously  published  by  plaintiffs  of  and  con- 
cerning the  defendants  in  their  business  as  cotton  merchants, 
and  had  greatly  injured  them  in  their  said  business  ;  and  offered 
to  set  off  these  damages  against  the  demand  claimed  by  plain- 
tiffs in  their  complaint.  The  court  sustained  demurrers  to  each 
of  these  special  pleas.  The  defendants  pleaded,  also,  that  they 
had  not  been  duly  notified  of  the  dishonor  of  the  bill,  and  that 
they  had  sustained  damages,  which  they  offered  to  set  off,  by 
the  plaintiffs'  negligence  and  delay  in  selling  the  cotton ;  and 
these  were  the  principal  issues  finally  submitted  to  the  jury. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  gave  in  evidence  the  bill  of  exchange,  and  also  the 
notary's  certificate  of  protest,  which  was  in  the  usual  form,  and 
which  was  offered  ''  to  prove  tliat  said  bill  had  been  protested." 
The  defendants  objected  to  the  admission  of  the  certificate  as 
evidence,  "  because  the  same  does  not  show  that  notice  of  said 
protest  was  sent  to  these  defendants" ;  and  they  duly  excepted 
to  the  overruling  of  their  objection.  The  plaintiffs  afterwards 
proved  by  one  Hoffman,  "who  was  the  confidential  clerk  of 
said  W.  T.  Halsey,  plaintiffs'  agent  in  New  Orleans,"  that  on 
the  26th  October,  1880,  he  received  a  telegram  from  Brown 
Brothers  &  Co.,  plaintiffs'  New  York  firm,  stating  that  de- 
fendants' said  draft  had  been  protested  for  non-acceptance ;  and 
that  on  the  next  day,  October  27th,  "  for  said  Halsey,  and  also 
representing  plaintiffs,  he  gave  verbal  notice  to  E.  S.  Dumee, 
one  of  defendants  said  firm,  that  said  bill  of  exchange  on  Cod- 
dington  &  Sons  had  been  protested  for  non-acceptance  the  day 
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before,  and  that  the  holders  looked  to  said  defendants  for  pay- 
ment." The  defendants  objected  to  this  testimony,  "so  far  as 
tending  to  show  verbal  notice  to  said  Dnmee  of  dishonor 
and  protest,  and  moved  to  exclude  the  same,  because  verbal 
notice  was  insufficient  ; "  and  they  duly  excepted  to  the  over- 
ruling of  their  objection  and  motion. 

The  plaintiffs  read  in  evidence  the  deposition  of  said  W,  D. 
Coddington,  taken  in  Blackburn,  England,  who  testified  as  to 
his  purchase  of  the  cotton  from  Vernon,  as  defendants'  agent, 
the  terms  of  the  sale,  and  the  reason  for  the  refusal  of  liis  firm 
to  accept  the  draft ;  and  among  other  things  deposed  thus  :  "In 
September,  1880,  I  arranged  with  JMr.  F.  W.  B.  Vernon  to 
purchase  from  the  iirm  of  Martin, Dumee  tfe  Co.,  of  Mobile,  for 
whom  he  represented  to  me  that  he  was  authorized  to  act  as 
agent,  five  hundred  bales  of  cotton,  low-middling  Orleans,  good 
staple,  equal  to  sample  which  he  then  produced  to  me,  and 
which,  when  we  agreed  upon  terms,  was  sealed  up  and  handed 
over  to  my  firm.  I  produce  the  original  'sale-note,'  signed  bj' 
said  Vernon,  and  attach  a  copy  of  it  to  this  deposition,  marked 
and  initialed  by  me  for  identification  ;  but  T  decline  to  part 
with  the  original,  as  I  may  hereafter  require  it."  The  "sale- 
note,"  as  shown  by  the  copy  here  set  out,  was  dated  at  Black- 
burn, September  28,  1880,  signed  by  said  Vernon,  with  the 
word  "  agent"  added  to  his  name,  and  addressed  to  said  AV.  D. 
Coddington  &  Sons,  and  was  in  these  words :  "  I  have  received 
a  cable  message  from  Messrs.  Martin,  Dumee  &  Co.,  saying  that 
they  accept  your  offer  of  Qd.  per  pound  for  500  bales  of  low- 
middling,  canebrake  cotton,  as  per  sample,  cost,  freight,  insur- 
ance, and  six  per  cent,  loss  in  weight,  for  prompt  shipment  per 
steamer  from  New  Orleans  ;  of  which  the  advice  will  be  given," 
etc.  "The  defendants  objected  to  the  introduction  of  said  copy 
as  evidence,  because  the  witness  admitted  possession  of  the 
original,  which  was  the  best  evidence,  and  should  have  been 
produced;  and  also  because  it  had  not  been  shown  that  Vernon 
was  defendants'  agent  to  write  said  letter,  and  the  original  mes- 
sage from  them  to  said  Vernon,  received  by  him,  is  the  only 
evidence  admissible  against  them."  The  court  overruled  each 
of  these  objections,  and  admitted  the  evidence,  and  exceptions 
were  duly  reserved  by  the  defendants.  The  bill  of  exceptions 
recites,  in  this  connection,  that  there  "  was  other  evidence,  also, 
tending  to  show  said  Vernon's  agency  for  defendants,  as  ap- 
pears herein  : "  and  it  further  shows  several  other  exceptions 
reserved  by  defendants,  on  the  same  groimd,  to  other  letters 
mentioned  by  said  witness,  copies  of  which  were  annexed  to 
his  deposition,  though  he  had  the  originals  in  his  possession. 

The  defendants  propounded  to  several  of  the  plaintiffs'  wit- 
nesses, whose  depositions  were  taken  in  Liverpool,  this  cross- 
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interrogatory  :  "  Was  the  market  for  cotton  rising  or  falling  at 
the  time  Coddington  &  Sons  refused  to  accept  said  bill.  " 
Each  of  the  witnesses  answered  :  "  It  was  falling."  This  evi- 
dence was  excluded  by  the  court,  on  objections  by  plaintiffs  to 
both  question  and  answer  ;  and  the  defendants  excepted.  The 
defendants  introduced  as  a  witness  one  W.  H.  Martin,  a  mem- 
ber of  their  firm,  "  and  offered  to  prove  by  him  the  'Liver- 
pool General  Brokers'  Association  Prices-Current,'  for  cotton, 
on  Friday,  October  22d,  1880,  showing  that  low-middling  Or- 
leans was  quoted  on  that  day  at  6  11-16<^.,  middling  Orleans  at 
7 1-166?.,  and  good-middling  at  7  3-8c?."  The  court  excluded  this 
evidence,  on  plaintiffs'  objection,  "  as  irrelevant  and  immate- 
rial ;"  and  the  defendants  excepted.  The  defendants  also  of- 
fered to  prove,  by  the  same  witness,  "  the  price  in  Liverpool, 
on  22d  October,  1880,  of  the  grades  of  cotton  shipped  by 
the  steamer  Juana  /"  also,  "  whether  the  cotton  in  question 
was  worth,  on  the  22d  October,  1880,  more  or  less  than  the 
face  of  the  bill,  and  how  much  ;"  and  "  that  the  value  of  the 
cotton,  on  that  day,  exceeded  the  amount  of  the  draft  £124, 
8*.,  2«?."  Each  portion  of  this  evidence,  as  offered,  was  ex- 
cluded by  the  court,  as  being  irrelevant  and  immaterial ;  and 
exceptions  were  duly  reserved  by  the  defendants  to  these  sev- 
eral rulings. 

The  sustaining  of  the  demurrers  to  the  defendants'  special 
pleas  of  recoupment,  with  other  rulings  on  the  pleadings  ad- 
verse to  them,  the  several  rulings  on  evidence  to  which  excep- 
tions were  reserved,  as  above  stated,  and  the  refusal  of  several 
charges  asked  by  the  defendants  (which  the  opinion  of  this 
court  renders  it  unnecessary  to  set  out),  are  now  assigned  as 
error. 

F.  G.  Bromberg,  for  appellants. 

P.  tt  T.  Hamilton,  contra. 

BRICKELL,  C.  J. — We  can  not  concur  in  the  argument  of 
the  counsel  for  the  appellants,  that  the  act  of  the  General 
Assembly,  approved  January  25th,  1879,  entitled  "Ah  act 
to  provide  the  mode  of  procedure  in  cases  in  which  the 
claim  of  recoupment  of  damages  is  interposed."  (Pamph- 
let Acts,  1878-70, p.  154),  adds  to  or  enlarges  the  character 
of  claims  or  demands  which  form  proper  matter  of  recoup- 
ment. Certainly,  the  act  does  not  admit  of  a  construction 
which  will  authorize  the  defendant,  in  an  action  ex  contractu^ 
to  interpose  a  claim  for  damages,  because  of  a  libel  published, 
or  of  slander  spoken  by  the  plaintiff  concerning  him,  though 
the  libel  or  slander  may  relate  to  the  contract,  or  to  its  subject- 
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matter,  or  breach.  A  statute  which  would  work  a  change  so 
radical  in  settled  laws,  introduce  into  a  suit  such  a  multiplicity 
and  diversity  of  issues,  perplexing  and  confusing  to  juries, 
ought  to  be  clearly  and  unambiguously  expressed.  When  the 
act  is  compared,  as  it  must  be,  with  the  prior  state  of  the  law, 
the  only  change  it  introduces  is,  that  if  the  damages  the  defend- 
ant has  the  right  to  recoup,  are  found  to  exceed  tlie  amount  of 
the  plaintiff's  demand,  he  shall  be  entitled  to  a  judgment  for 
the  excess;  assimilating  the  procedure  upon  a  plea  of  recoup- 
ment to  that  which  has  long  prevailed  by  statute  on  the  kin- 
dred plea  of  set-off. — Hatchett  v.  Gihson^  13  Ala.  587;  Battennan 
V.  Pierce^  3  Hill  (N.  Y.),  171.  The  pleas  of  recoupment  were 
of  matters  wholly  foreign,  and  incapable  of  being  introduced 
into  the  suit.  The  circuit  court,  ex  mero  motu,  could  have 
properly  ordered  them  stricken  from  the  file. — Johnson  v. 
McLaughlin,  9  Ala.  551. 

A  notarial  protest  of  a  bill  of  exchange  for  non-acceptance, 
or  for  non-payment,  usually  states  the  name  and  place  of  resi- 
dence of  the  notary ;  that  he  was  duly  qualified ;  the  time, 
manner,  and  place  that  he  made  demand  of  the  acceptance,  or 
of  the  payment  of  the  bill;  describing  or  identifying,  usually 
by  reference  to  a  copy  written  upon  the  reverse  of  the  certifi- 
cate, the  names  of  the  parties  of  whom  the  demand  was  made, 
the  refusal,  and  the  name  of  the  party  at  whose  request 
acceptance  or  payment  was  demanded.  It  is  not  unusual  now 
to  embody  in  the  protest  a  statement  of  the  parties  notified,  or 
to  embody  such  statement  in  a  separate  certificate.  But  it  is 
only  by  statute  the  statement  is  evidence  of  the  fact  of  notice. 
At  conmion  law,  it  was  not  accepted  as  evidence  of  that  fact ; 
"  and  it  is  not  an  essential  part  of  the  protest,  for  notice  may 
be  proved  otherwise,  though  the  statute  makes  the  certificate 
of  the  notary  competent  evidence  of  it." — Rives  v.  Pcurmley, 
18  Ala.  256.  There  was  no  error  in  the  admission  of  the  nota- 
rial protest. 

The  originals  of  the  several  letters,  copies  of  which  were 
produced  and  proved,  were  in  a  foreign  country,  without  the 
jurisdiction  of  the  court ;  and  secondary  evidence  of  their  con- 
tents, though  it  had  been  verbal,  was  admissible. — 1  Whart. 
Ev.  §  130. 

The  general  rule  is,  that  the  fact  of  agency  must  be  shown 
before  the  acts,  or  the  declarations,  or  admissions  of  the  agent 
will  be  received  as  evidence  against  the  principal.  But,  if  the 
fact  of  agency  rests  in  parol,  or  is  to  be  inferred  from  the  con- 
duct of  the  principal,  and  there  be  evidence  tending  to  show 
the  agency,  the  acts  or  declarations  of  the  agent  are  admissible 
in  evidence,  and  the  jury  must  determine  the  fact  of  agency 
vd  non. — Gimon  v.  Ten^eU,  38  Ala.  208;  McClung  v.  Spots- 
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wood,  19  Ala.  165 ;  Bank  of  Montgomery  v.  Plannett,  37  Ala. 
222.  The  bill  of  exceptions  expressly  recites,  that  there  was 
evidence  tending  to  show  that  Vernon  was  the  agent  of  the 
appellants. 

The  evidence  in  reference  to  the  state  of  the  cotton  market 
in  Liverpool,  when  the  cotton  arrived  there,  or  as  to  the  qual- 
ity of  the  cotton,  or  its  value  in  Mobile  at  the  time  of  its  pur- 
chase, seems  to  us  wholly  irrelevant.  It  may  be  conceded  that 
the  appellees  were  bound  to  the  exercise  of  reasonable  dili- 
gence in  making  sales  of  the  cotton,  after  its  arrival  in  Liver- 
pool, and  there  was  a  refusal  by  the  drawees  to  accept  the  bill ; 
and  if  there  had  been  unreasonable  delay  or  negligence,  that 
they  would  have  been  liable  for  any  loss  resulting  to  the  appel- 
lants. But  there  was  a  want  of  evidence  tending  to  show  such 
delay  or  negligence,  and  in  its  absence  all  inquiry  as  to  the 
state  of  the  market  was  irrelevant ;  as  was  all  evidence  as  to  the 
quality  of  the  cotton,  unless  there  had  been  evidence  that  it  was 
sold  by  the  plaintiffs  as  of  a  different  or  inferior  quality. 
While  the  court  should  with  care  guard  against  the  exclusion 
of  evidence,  however  slight  or  weak  it  may  seem,  which  has  a 
tendency  to  establish  any  material  fact,  it  should  with  equal 
care  guard  against  the  introduction  of  evidence  which  is  irrele- 
vant— which  does  not  directly  tend  to  the  proof  or  disproof  of 
a  material  fact. — State  v.  Wisdom,  8  Port.  511;  Governor  v. 
Campbell,  17  Ala.  566. 

Notice  of  the  dishonor  of  a  bill  of  exchange,  foreign  or  do- 
mestic, may  be  given  in  writing,  or  may  be  given  verbally. 
The  form  of  notice  is  not  material ;  all  that  is  necessary  is,  that 
within  a  reasonable  time  after  dishonor,  the  party  liable  and 
intended  to  be  charged  should  be  apprised  of  tlie  dishonor,  and 
that  he  is  looked  to  for  payment. — Byles  on  Bills,  412.  True, 
as  is  often  said  in  the  books,  it  is  more  prudent  to  give  the 
notice  in  writing,  because  thereby  the  evidence  of  it  will  be  the 
better  preserved,  in  the  event  the  fact  becomes  matter  of  dis- 
pute. But  this  is  far  from  8a3'ing  that  notice  in  writing  is 
indispensal)le. — Wade  on  Law  of  Notice,  §  83L  There  was  no 
error  in  the  admission  of  evidence  that  verbal  notice  of  the 
dishonor  of  the  bill  was  giveti  to  the  defendants. 

The  rule  of  practice  has  long  been  settled,  that  a  charge 
requested,  though  it  may  state  a  correct  legal  proposition,  is 
properly  refused,  if  it  is  based,  in  part,  or  in  the  whole,  upon 
a  state  of  facts  of  wiiich  there  does  not  appear  to  have  been 
evidence.  Such  a  charge  is  abstract.  It  is  not  necessary  to 
consider  separately  the  several  instructions  requested  by  the 
appellants.  Such  as  could  in  any  event  be  regarded  as  stating 
correct  legal  propositions,  are  obnoxious  to  this  objection. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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Siiiitli  V.  Louisville  and  Nashville  Rail- 
I'oad  Company. 

Action  hy  Father  against   Railroad  Company  for  Killing 
Minor   Child. 

1.  Damages  against  corporation  for  killing  minor  child  ;  section  2899  of 
the  Code  construed. — Section  2899  of  the  Code  of  1876,  providing  that 
"  when  the  death  of  any  minor  child  is  caused  by  the  wrongful  act  or 
omission  of  any  officer  or  agent  of  an  incorporated  company,  or  private 
association  of  persons,  the  father  of  such  child,  or  if  the  father  be  not 
living,  the  mother,  may  maintain  an  action  against  such  corporation,  or 
private  association  of  persons,  for  such  wrongful  act  or  omission,  and 
may  recover  sucli  damages  as  the  jury  may  assess,"  creates  a  new  cause 
of  action,  is  highly  penal  in  its  terms,  and  must  be  construed  as  a  penal 
statute. 

2.  Same;  section  2899  unconstitutional. — Said  section  of  the  Code 
(2899)  is  violative  of  section  12  of  article  14  of  the  State  Constitution, 
providing  that  "  all  corporations  shall  have  the  right  to  sue,  and  shall  be 
subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons,"  and 
is  void. 

3.  Const itntional  lav;;  article  14,  section  13,  construed. — This  provi- 
sion of  the  Constitution  must  mean  that  where  the  cases  are  alike,  the 
cause  of  action  the  same  description  of  contract  or  tort,  there  must  be  no 
discrimination  between  corporations  and  natural  persons,  in  the  matter 
of  prosecuting  or  defending  suits. 

Appeal  from  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Akkington. 

The  facts  are  sufficiently  stated  in  the  opinion, 

R.  M.  Williamson  and  Geo.  W.  Townsend,  for  appellant, 
contended,  inter  alia,  and  argued  at  length,  in  reply  to  argu- 
ment of  counsel  for  the  appellee,  that  the  statute  under  consid- 
eration was  constitutional,  citing,  arguendo,  the  following  au- 
thorities:  Code  of  1852  §§  193>!-41;  Acts  1871-2,  p.  83;  11. 
p.  82;  Dorm  an  V.  State,  34  Ala.  216;  Cooley  on  Con.  Lim. 
390;  Art.  14,  Sec.  12,  Con.  1875;  Paid  v.  Virginia,  8  Wall. 
168 ;  Code,  1876,  §  2643 ;  Zeigler  v.  S.  <&  A^.  R.  R.  Co.,  58 
Ala.  594 ;  S.db  N.  R.  R.  Co.  v.  Morris,  65  Ala.  198. 

Tiios.  G.  Jones  and  J.  M.  Falkner,  contra,  after  an  elabo- 
rate discussion  of  other  questions  raised  by  the  record,  but  not 
passed  on  by  the  court,  contended  that  said  statute  was  violative 
of  section  12,  article.  14,  of  the  Constitution  of  1875,  and  cited, 
arguendo,  the  following  authorities  :  Ilolden  v.  James,  11  Mass. 
29 
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396 ;  S.  dt.  JV.  R.  R.  Co.  v.  Morris,  65  Ala.  200 ;  Walli/  v. 
Kennedy,  2  Yerger,  554  ;  Waddell  v.  Vamant,  lb.  260  ;  Coolej 
on  Coil.  Lim.  §§  391-3 ;  28  Wis.  464;  12  Bush  (Ky.),  110. 

STONE,  J. — This  is  a  suit  by  appellant,  the  father,  against 
the  appellee,  corporation,  under  section  2899  of  the  Code  of 
1876,  to  recover  damages  for  the  alleged  killing  of  the  minor 
child  of  the  former,  through  the  wrongful  act  and  omission  of 
the  defendant's  agent.  The  section  of  the  Code  reads  as  fol- 
lows : 

"  When  the  death  of  any  minor  child  is  caused  by  the  wrong- 
ful act  or  omission  of  any  officer  or  agent  of  an  incorporated 
company,  or  private  association  of  persons,  the  father  of  such 
child,  or  if  the  father  be  not  living,  the  mother,  may  maintain 
an  action  against  such  corporation  or  private  association  of  per- 
sons, for  such  wrongful  act  or  omission,  and  may  recover  such 
damages  as  the  jury  may  assess." 

This  statute  creates  an  entirely  new  cause  of  action — one 
theretofore  unknown.  Before  its  enactment — Feb.  24,  1872 — 
neither  the  father  nor  mother  could  recover  damages  for  such 
killing.  Not  only  does  the  statute  create  a  new  cause  of  ac- 
tion, but  it  confines'  the  right  to  maintain  such  suit  to  the  father, 
if  living,  and  if  not,  to  the  mother.  If  neither  be  living,  no 
one  else  can  maintain  the  suit.  And  the  statute  is  highly 
penal  in  its  terms,  and  must  be  construed  as  a  penal  statute. 

Is  the  act  copied  above  constitutional  (  It  will  be  observed 
that  under  the  statute,  the  action  lies  only  against  certain 
classes ;  corporations,  and  private  associations  of  persons.  These 
are  held  accountable  for  the  wrongful  acts  and  omissions  of 
their  officers  and  agents.  Individuals  engaged  in  the  same 
business,  having  the  same  description  of  officers  or  agen ts,  may 
cause  the  death  of  a  minor  child  by  the  wrongful  act  or  omis- 
sion of  sudi  officer  or  agent,  and  there  will  be  no  liability  for 
such  death.  To  illustrate :  Manufacturing  establishments  in 
all  their  extensive  variety,  mining  enterprises,  cotton  com- 
presses, mills,  steam  vessels,  and  even  railroads,  may  be  owned 
and  operated  without  incorporation,  and  by  a  single  proprietor. 
These  «re  not  within  the  law ;  and  for  the  death  of  a  minor 
child,  caused  b}-  the  wrongful  act  or  omission  of  an  agent  of 
such  enterprise,  neither  the  father  nor  the  mother  can  maintain 
a  suit.  If,  however,  there  be  more  owners  than  one,  or,  if  the 
enterprise  be  incorporated,  then  the  statute  gives  a  right  of  ac- 
tion to  the  father,  if  living,  and  to  the  motlier,  if  he  be  dead. 
This  precise  difference  the  statute  makes,  although  the  charac- 
ter of  business,  and  the  wrongful  act  or  omission  of  the 
agent  be,  in  each  case,  the  same.  How  this  will  work,  will  read- 
ily suggest  itself.  If  the  employer,  being  a  single  individual, 
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be  not  responsible  for  the  wrongful  act  or  omission  of  the  agent 
he  employ's,  how  can  the  same  act  by  the  same  agent,  employed 
under  the  same  circumstances,  impose  a  penalty  on  the  inno- 
cent employer,  merely  because  two  or  more  owned  the  business, 
and  united  in  employing  the  agent?  If  so,  on  what  principle? 
Is  individual  enterprise  less  amenable  to  legislative  surveillance 
than  associated  capital? 

Within  the  last  twenty  years  very  important  constitutional 
provisions,  Federal  and  State,  have  been  adopted.  Article  14 
of  the  Amendments  to  the  Constitution  of  the  United  States 
declares,  section  1,  that  "  no  State  shall  .  .  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  Speak- 
ing of  this  provision,  Justice  Field,  of  the  U.  S.  Supreme 
Court,  in  County  of  San  Mateo  v.  So.  Pa.  R.  i?.,  said  :  "  It 
not  only  implies  the  right  of  each  to  resort,  on  the  same  terms 
with  others,  to  the  courts  of  the  country  for  the  security  of  his 
person  and  property,  the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts,  but  also  his  exemption  from  any 
greater  burdens  or  charges,  than  such  as  are.  equally  imposed 
upon  all  others  under  like  circumstances." — 8  Am',  cfe  Eng.  R. 
R.  Cases,  1-11  (8  Sawyer,  238).  And  Circuit  Justice  Sawyer, 
in  the  same  case,  p.  33,  said  :  "  In  my  judgment,  the  word  '  per- 
son' [in  this  clause  of  the  14th  amendment]  includes  a  private 
corporation."  See  note  to  that  case  on  page  56.  This  ques- 
tion, however,  would  seem  to  be  settled  by  our  own  State  Con- 
stitution, article  14,  section  12,  which  ordains  that  "  all  corpo- 
rations shall  have  the  right  to  sue,  and  shall  be'  subject  to  be 
sued,  in  all  courts,  in  like  cases  as  natural  persons."  "  In  like 
cases  as  natural  persons,"  must  mean  that  where  the  cases  are 
alike,  the  cause  of  action  the  same  description  of  contract  or 
tort,  there  must  be  no  discrimination  between  corporations 
and  natural  persons,  in  the  matter  of  prosecuting  or  defending 
suits.  A  tort  which  will  support  an  action  for  one,  will  sup- 
port it  for  the  other,  and  a  defense  available  to  one,  is  availa- 
ble to  the  other. — Mayor  v.  StoneioaU  Ins.  Co..,  53  Ala.  570  ; 
Green  v.  The  State.,  73  Ala.  26.  The  sum  of  these  provisions 
is,  that  no  burden  can  be  imposed  on  one  class  of  persons,  natu- 
ral or  artificial,  which  is  not,  in  like  conditions,  imposed  on  all 
otiier  classes.  And  so  we  held  in  S.  cfc  N.  R.  R.  Co.  v.  Mor- 
ris, 65  Ala.  193,  re-affirmed  in  Home  Protection  Ins.  Co.  v. 
Richards.,  74  Ala.  466.  See,  also,  Strauder  v.  West^  Vii^ginia., 
I(t0  U.  S.  303.  In  Richards'  case,  supra,  we  sanctioned  a 
different  rule  as  to  venue — the  mere  form  of  proceeding — 
when  a  corporation  is  sued.  We  reached  this  conclusion  by 
force  of  the  corporation's  mode  of  conducting  its  business  ;  that 
its  scene  of  active  operations  is  ambulatory,  and  its  domicil,  if 
domicil  it  has,  is  essentially  unlike,  as  its  business  transactions 
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are  unlike,  those  of  a  living,  human  being.  The  difference 
commented  on  in  that  case  did  not  affect  the  nature  or  meas- 
ure of  liability,  but  only  the  forum,  or  form  of  its  enforcement. 
If  the  effect  of  the  statute,  therein  construed  and  held  consti- 
tutional, had  been  to  fasten  a  liability  on  one  class,  from  which 
the  other  class  was  exempt,  the  case  would  have  been  consid- 
ered as  falling  properly  within  the  intluence  of  Mayor  v. 
Stonewall  Insurance  Co.,  and  S.  &  N.  H.  R.  Co.  v.  Morris., 
supra. 

In  the  very  well  considered  case  of  Chicago.^  St.  Louis  cfe  ^. 
O.  R.  R.  Co.  V.  Moss,  60  Miss.  641,  our  decision  in  S.  &.  N. 
R.  R.  V.  Morris  is  commented  on,  approved  and  followed. 
See,  also,  Gordon  v.  W.  Building  &  A.  Fund  Asso.,  12  Bush 
(Ky.),  110  ;  Durker  v.  Janesmlle,  28  Wise.  464. 

We  regret  the  duty,  so  often  cast  upon  us,  of  construing 
statutes  which  discriminate  between  persons,  natural  and  arti- 
ficial, sometimes  in  favor  of  the  one,  and  sometimes  in  favor  of 
the  other  ;  but  we  have  no  discretion.  We  feel  constrained  to 
hold  the  sectioif  of  the  Code,  under  which  this  action  was 
brought,  to  be  unconstitutional. 

The  present  case  was  tried  in  the  court  below  on  issues 
which  did  not  directly  raise  the  question  we  have  been  consid- 
ering. It  is  manifest,  however,  that  the  action  was  brought 
under  section  2899  of  the  Code,  and  that  without  that  statute, 
it  can  not  be  maintained.  That  statute  being  pronounced  un- 
constitutional, it  is  equally  manifest  that  the  plaintiff  in  the 
present  suit  never  can  recover.  We  will  not  scrutinize  the 
various  rulings  of  the  city  court,  for,  right  or  wrong,  they  did  the 
appellant  no  injury. — 1  Brick.  Dig.  780,  §  90. 

Affirmed. 

Brickell,  C.  J.,  dissenting. 


Westinoi'elancl  *?.  Porter. 

Assuwjmt. 

1.  Statute  of  frauds ;  luheti  iiromise  to  n  nsirer  for  debt  of  a)iother  not  irith- 
in. — A  promise  to  pay  the  debt  of  another  is  not  witliin  the  statute  of  frauds, 
where  the  promisor  is  interested  in  i)roperty  on  which  the  creditor  lias  a 
lien  for  the  payment  of  the  debt,  and,  in  consideration  of  the  promise, 
the  lien  is  relincjuished,  and  its  relinquishment  enures  to  the  promisor's 
benefit, 

2.  Same  ;  forbearance  to  enforce  debt  not  sufficient  to  take  promise  out 
of  its  influence. — The  mere  forbearance  by  a  creditor  to  enforce  his  debt. 
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while  a  sufficient  consideration  to  support  a  guaranty  of  the  debt  by  an- 
other, is  not  sufficient  to  take  the  guaranty  out  of  the  influence  of  the 
statute  of  frauds. 

3.  Some. — Hence,  an  agreement  in  writing  by  which  a  merchant, 
having  a  lien  on  a  crop  grown  on  rented  land  for  advances,  subordinate 
to  an  unsatisfied  lien  for  rent,  acknowledges  himself  the  tenant's  surety 
for  the  rent,  in  consideration  of  a  forbearance  by  the  landlord  to  enforce 
his  lien,  which  is  not  expressed,  is  void  under  the  statute. 

4.  Same;  ivlien  agrtemcnt  notn-ithin. — If ,  however,  a  part  of  the  con- 
sideration of  such  agreement  was  a  release  by  the  landlord  of  a  portion 
of  the  rent,  and  such  release  enured  to  the  surety's  benefit,  this  would 
take  the  agrement  out  of  the  influence  of  the  statute,  although  not  ex- 
pressed in  the  writing. 

5.  Rescission  of  executed  contract ;  consideration  for. — A  contract 
•which  has  been  executed  by  one  party,  only  leaving  an  obligation  to  pay 
on  the  other,  can  not  be  rescinded  by  mutual  consent,  without  other 
consideration  ;  but  its  obligation  can  only  be  discharged  by  full  payment, 
release,  or  accord  and  satisfaction. 

Appeal  from  Lawrence  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speake. 

This  was  a  suit  by  Theo.  Westmoreland  against  R.  B.  Porter, 
to  recover  damages  for  the  alleged  breach  of  an  agreement  in 
writing  executed  by  the  defendant  on  29th  December,  1880,  by 
which  he  "acknowledged"  himself  "security"  for  the  pay- 
ment to  the  plaintiff,  within  thirty  days,  of  $650,  as  a  balance 
due  from  one  J.  M.  McGehee  for  the  rent  of  plaintiff's  planta- 
tion, in  Lawrence  county,  for  the  year  1880 ;  the  complaint 
alleging  the  circumstances  under  which  the  agreement  was 
made,  and  the  consideration  supporting  it.  It  is  admitted  in 
the  complaint  that  the  defendant  was  entitled  to  a  credit  of 
$276.70,  of  date  Ist  July,  1881.  The  defendant  pleaded,  in 
short  by  consent,  (1)  "  the  general  issue,  with  leave  to  give  in 
evidence  any  special  matter  which  would  be  a  good  defense,  if 
well  pleaded  and  proved;"  (2)  "statute  of  frauds;"  (3) 
"failure  of  consideration;"  and  (4)  "no  consideration  for  the 
instrument  sued  on."  The  cause  was  tried  on  issues  joined  on 
these  pleas,  the  trial  resulting  in  a  verdict  and  judgment  for 
the  defendant. 

The  plaintiff  proved  on  the  trial  that,  on  let  October,  1879, 
he  rented  to  J.  M.  McGehee  a  certain  plantation  in  Lawrence 
county,  known  as  the  "  Lightfoot  plantation,"  for  the  year 
1880,  McGehee  executing  to  hitn  an  instrument  in  writing,  by 
which  he  promised  to  "pay"  the  plaintiff,  on  15th  November, 
1880,  twenty  bales  of  cotton  of  a  designated  weight  and  classi- 
fication, for  the  rent  of  said  place  for  said  year,  and  agreed 
*'that  the  crop  produced  on  said  plantation  is  bound  for  the 
payment  of  said  amount,  for  the  rent  thereof."  The  evidence 
introduced  on  his  behalf  further  tended  to  show  that,  in  De- 
cember, 1880,  McGehee  owed  the  defendant  ^800  or  $1000,  foi: 
advances  made  by  the  latter  to  the  former,  to  enable  him  to 
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make  a  crop,  for  which  he  had  a  lien  on  the  crop,  "  secondary 
to  the  lien  for  rent ; "  that  on  28th  December,  1880,  one  Lane, 
as  attorney  for  the  plaintiff,  went  to  "  Town  Creek,  in  Law- 
rence county,  near  which  place  the  Lightfoot  plantation  is  situ- 
ated," for  the  purpose  of  collecting  the  amount  which  Mc- 
Gehee  owed  the  plaintiff  for  rent,  "by  attachment  or  other- 
wise, as  might  seem  best,"  he  taking  with  him  the  instrument 
executed  to  the  plaintiff  by  McGehee ;  that  at  the  time  of  his 
arrival  at  Town  Creek,  there  were  five  or  six  bales  of  cotton, 
part  of  the  crop  grown  on  said  plantation,  at  the  depot  for 
shipment,  and  Lane  notified  the  railroad  agent  that  he  had  a 
lien  on  it,  and  not  to  ship  it;  that,  on  Lane's  arrival  at  Town 
Creek,  he  saw  the  defendant,  and  advised  him  of  the  purpose 
of  his  visit,  when  the  defendant  told  Lane  of  his  lien  for  ad- 
vances, and  insisted  that  if  the  latter  sued  out  an  attachment 
against  the  crop,  it  would  be  so  wasted  in  gathering,  and  so 
consumed  by  costs,  that  he,  defendant,  would  be  unable  to  col- 
lect anything  on  his  debt ;  that  thereupon  McGehee  was  sent 
for,  and,  after  a  conference  between  the  three  parties,  "  for  the 
purpose,  on  the  part  of  McGehee  and  Porter,  of  making  some 
arrangement  that  would  obviate  the  necessity  of  attaching  the 
crop,  an  agreement  was  reached  between  them.  Porter,  Mc- 
Gehee and  Lane,  by  which  the  value  of  the  note  for  twenty 
bales  of  cotton  was  lixed  at  $1050;  that  Porter,  in  the  pres- 
ence, and  with  the  concurrence  and  agreement  of  McCiehee, 
[proposed]  that  if  Lane,  as  plaintiff" 's  attorney,  would  reduce 
the  note  from  $1050  to  $850,  McGehee  would  raise  $200,  the 
estimated  value  of  the  cotton  at  the  depot,  on  said  cotton,  and 
would  pay  it  on  the  note,  thus  reducing  the  amount  still  due 
on  the  note  to  $650,  and  would  turn  over  the  crop  to  Porter, 
McGehee  consenting  thereto,  and  forbear  his  right  of  attach- 
ment, and  give  McGehee  thirty  days  additional  time  on  the 
note,  he,  Porter,  would  become  McGehee's  security  for  the 
payment  of  said  balance  of  $650  within  thirty  days ; "  that 
Lane,  acting  for  the  plaintiff,  acceded  to  this  proposition  ;  made 
a  memorandum  on  the  back  of  the  instrument  executed  by 
McCrehee  to  the  plaintiff,  called  a  note  by  the  parties,  agreeing 
"to  receive  $85* >,  as  payment  for  within  note  from  J.  M.  Mc- 
Gehee;" received  from  McCxehee  $200,  the  estimated  value 
of  the  cotton  at  the  depot,  and  indorsed  on  said  instrument  a 
credit  therefor ;  forbore  plaintiff's  right  of  attachment,  "  and 
gave  McCiehee  thirty  days  further  time  to  pay  the  note;  and 
turned  over  to  Porter,  with  McGehee's  consent  and  agreement, 
the  crop  on  the  Lightfoot  place,  and  McGehee's  note  for  col- 
lection to  the  defendant.  Porter,  who  thereupon  became  Mc- 
Gehee's surety  for  the  payment  of  the  balance  of  $650,  and 
evidenced  this  contract  of  suretyship  by  a  paper-writing  in  the 
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words  and  figures  following,  to-wit :  'Received  of  Theo.  West- 
moreland a  rent  note  for  collection.  By  agreement  said  note 
was  changed  from  ten  bales  of  low  middling  cotton,  and  ten 
bales  of  good  ordinary,  to  $850.  which  is  to  be  received  as 
rent  for  Westmoreland's  place.  I  also  acknowledge  myself  se- 
curity for  the  payment  of  $650,  balance  due  on  said  note,  said 
payment  to  be  made  in  full  within  thirty  days  from  date. 

(Signed)        R.  B.  Porter.'  " 

"  December  29th,  1880." 

This  is  the  instrument  sued  on.  It  was  also  shown  that  Mc- 
(4ehee  was,  and  had  been,  "since  and  including  the  winter  of 
1880-81,"  insolvent. 

The  defendant  was  examined  as  a  witness  in  his  own  behalf, 
and,  after  testifying  touching  the  advances  made  by  him  to 
McGehee,  further  testified  that  "  he  agreed  to  become  Mc- 
(rehee's  surety  for  the  balance  of  $650,  to  prevent  the  crop 
from  being  consumed  in  costs,  etc.,  of  attachment,  but  that 
there  was  no  reduction  in  the  note  of  McGehee  from  $1050  to 
$850,  but  the  latter  amount  was  the  estimated  value  of  the 
note ;  that  Lane  turned  over  the  crop  to  him  under  said  agree- 
ment, and  delivered  to  him  McGehee's  note,  but  that  the 
indorsement  now  on  it  about  changing  note  to  $850  was  not 
on  the  note  when  he  received  it ; "  that  he  afterwards  returned 
the  note  to  the  plaintiff;  that  in  latter  part  of  January,  1881, 
having  been  unable  to  "  make  headway  "  gathering  the  crop  on 
account  of  the  weather,  he  notified  the  plaintiff  to  come  down 
and  make  his  money ;  and  that  plaintiff  came  to  Town  Creek 
in  response  to  the  notification,  when  he  had  a  conversation 
with  hijn,  plaintiff.  Defendant  was  then  asked  by  his  counsel,^ 
"  whether  or  not,  in  this  conversation,  the  plaintiff  released  him, 
defendant,  from  his  contract  as  McGehee's  surety,  or  whether 
it  was  then  and  there  mutually  agreed  between  plaintiff  and 
defendant  that  said  contract  should  be  rescinded."  To  this 
question  the  plaintiff  objected,  but  his  objection  was  overruled, 
and  he  excepted.  To  this  question  the  witness  then  answered, 
"that,  in  this  conversation,  he  told  Westmoreland,  the  plaintiff, 
that  he  had  been  unable  to  gather  the  crop ;  that  he  was  cer- 
tain he,  witness,  would  not  get  any  thing  out  of  it  on  his  debt, 
and  that  he  wanted  plaintiff  to  release  him  from  his  contract, 
as  McGehee's  surety,  for  the  payment  of  $650,  and  make  the 
money  out  of  the  crop  ;  that  there  was  enough  crop  to  pay  the 
rent; .and  that,  thereupon,  plaintiff  said  he  would  release  wit- 
ness, and  rescind  the  contract  of  suretyship,  and  go  on  McGehee 
for  the  original  contract  for  twenty  bales  of  cotton."  To  this 
answer  the  plaintiff  objected,  but  his  objection  was  overruled, 
and  he  excepted.  It  was  then  shown  by  the  testimony  of  the 
witness   that   McGehee    was    not  present    at    the    conversa- 
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tion,  and  was  not  consulted  as  to  the  release  or  the  rescission  of 
the  said  contract;  and  that  the  agreement  to  rescind  "was 
without  the  payment  to  the  plaintiff  of  any  money  or  thing  of 
value  therefor,  and  that  the  plaintiff  received  .nothing  for 
relinquishing  his  rights  under  the  contract."  Thereupon  the 
plaintiff  moved  to  exclude  from  the  jury  the  defendant's  testi- 
mony touching  the  "  release  or  rescission  ;"  hut'the  court  over- 
ruled the  motion,  and  to  this  ruling  the  plaintiff' excepted.  The 
plaintiff"  also  reserved  exceptions  to  the  admission  in  evidence, 
against  his  objection,  at  defendant's  instance,  declarations  made 
by  the  plaintiff  to  third  parties,  tending  to  show  that  he  had 
released  the  defendant  from  liability  on  his  said  contract  of 
suretyship,  and  had  rescinded  the  same.  It  was  also  shown 
on  behalf  of  the  defendant  that  on  2Tth  January,  1881,  the 
plaintiff  sued  out  an  attachment  against  McGehee,  to  recover 
S850,  for  th*^  rent  of  said  place  for  the  year  1880  ;  that  the 
attachment  was  levied  on  McGehee's  crop  raised  on  said  place 
during  said  year ;  and  from  the  sale  of  the  crop  levied  on.  the 
plaintiff  realized  $276.70.  In  rebuttal,  the  plaintiff  introduced 
evidence  tending  to  corroborate  the  evidence  already  intro- 
duced by  him,  and  tending  to  show  that  he  had  never  released 
the  defendant  from,  and  had  never  rescinded  said  contract  of 
suretyship.  The  foregoing  is  the  substance  of  the  evidence 
introduced  on  the  trial  of  said  cause,  material  to  the  questions 
decided  by  this  court. 

The  plaintiff  reserved  numerous  exceptions  to  portions  of 
the  general  charge,  to  charges  given  at  defendant's  request,  and 
to  the  refusal  of  the  court  to  give  chai'ges  requested  by  the 
plaintiff;  but  as  the  only  questions  raised  by  these  exceptions 
and  passed  on  by  this  court  are,  (1)  whether  the  contract  of 
suretyship  was  within  the  statute  of  frauds,  and  (2)  whether 
there  had  been  a  valid  rescission  of  that  contract,  or  a  valid  re- 
lease of  the  defendant  from  liability  thereon,  it  is  nut  deemed 
necessary  to  further  extend  this  report  by  setting  out  the 
charges  to  which  the  exceptions  relate.  The  rulings  on  the 
admissibility  of  evidence,  above  noted,  and  in  charging 
the  jury  are  liere  assigned  as  error. 

McClellan  &  McClklt-an  and  E.  H.  Foster,  for  appellant. 
(1)  The  contract  sued  on  was  an  executed  contract.  While  an 
executory  QowtV'Aci  may  be  avoided  by  mutual  consent  to  a  rescis- 
sion, without  any  extraneous  consideration,  an  executed  contract 
can  not  be  rescinded  at  all.  To  avoid  an  executed  contract, 
there  must  be,  in  substance,  a  release  ;  and  a  release  must,  in 
all  cases,  be  supported  by  a  valuable  consideration,  extraneous 
to  the  contract  itself.  This  point  elaborRfely  discussed,  with 
citation  of  following  authorities :  liobinswi  v.  Bullock,  QQ  Ala. 
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554 ;  NesUtt  v.  McGehee,  26  Ala.  748 ;  Hu7\t  v.  Barfield,  19 
Ala.  117;  Walker  v.  Greene,  22  Ala.  679  ;  Add.  on  Con.  1072, 
1074,  1110;  54  Ala.  127;  7  Ala.  182;  18  Ala.  254;  21  Ala. 
424;  15  La.  520;  9  Mass.  78;  15  Mo.  315;  42  Pa.  St.  165; 
4  Stew.  &  Port.  192 ;  17  Johns.  (N.  Y.)  340.  (2)  The  con- 
tract was  not  within  the  statute  of  frauds.  See  6  Ala.  694; 
19  Ala.  100 ;  20  Ala.  309  ;  21  Ala.  721 ;  54  Ala.  122 ;  1  P>rick. 
Dig.  p.  386,  §  169;  46  Ala.  45. 

W.  P.  CniTwooi),  contra.  (1)  The  contract  sued  on  was 
rescinded  by  mutual  consent.  This  proposition  discussed  at 
lenjj^th,  with  citation  of  following  authorities :  2  Pars,  on  Con. 
(2  Ed.)  190-1 ;  1  Ih.  391  ;  1  Brick.  Dig.  p.  394,  §  233 ;  Glover 
V.  McGilvray,  63  Ala.  508  ;  Cooper  v.  Mclkoain,  58  Ala.  296  ; 
BurMam  v.  Hasiin,  54  Ala.  122.  (2)  The  contract  was 
wnthin  the  statute  of  frauds,  and  void. —  Code,  1876,  §  2121; 
Bighy  V.  Norwood,  34  Ala.  129. 

SOMERVILLE,  J. — The  agreement  sued  on  purports  on 
its  face  to  be  one  of  mere  suretyship  on  the  part  of  the 
defendant.  Porter,  in  which  he  obligates  himself  to  pay  the 
plaintiff  an  antecedent  debt  of  six  hundred  and  fifty  dollars, 
due  to  the  plaintiff  by  one  McGrehee.  The  agreement  itself  is 
signed  by  the  defendant  alone,  and  does  not  express  any  con- 
sideration. One  of  the  questions  arising  in  the  case  is,  whether 
this  agreement  is  void  within  the  influence  of  the  statute  of 
frauds,  as  "  a  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another.''''  It  is  required  that  agreements  of 
this  class  shall  not  only  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  but  that  the  written  note  or  memorandum 
shall  express  the  consideration. — Code,  1876,  §  2121  ;  Righy  v. 
Norwood,  34  Ala.  129  ;  Horton  v.   Wollner,  71  Ala.  452. 

There  is  an  important  class  of  cases,  now  fully  recognized  by 
all  the  authorities  as  not  falling  within  the  statute,  which  in 
met'e  form  appear  to  be  promises  to  answer  for  the  debt  of 
another,  but  which  are,  in  reality'  and  legal  contemplation, 
promises  to  pay  the  debt  of  i\\Q  promiso^r  himself,  and  which 
would  be  binding  upon  him  as  a  verbal  obligation  independ- 
ently of  any  writing.  This  court  has  followed  the  line  of 
decisions  in  this  country  which  bring  within  this  class  all  prom- 
ises ostensibly  to  pay  the  debt  of  another,  which  constitute  an 
original  undertaking,  based  on  a  new  and  independent  consid- 
eration, whether  of  benefit  or  detriment,  moving  between  the 
newly  contracting  parties. —  Thornton  v.  Williams,  71  Ala.  555  ; 
Lehma7i  v.  Levy,  69  Ala.  48  ;  Dunhar  v.  Smith,  66  Ala.  490  ; 
Burhham  v.  Mastin,  54  Ala.  122  ;  2  Brick.  Dig.  p.  31,  §  234, 
and  cases  cited.     Our  rulings  on  this  point  follow  the  doctrine 
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announced  in  Leonard  v.  Vredenburg,  8  John.  (N.  Y.)  29, 
which,  however,  in  its  broadest  scope,  seems  not  to  be  the  pre- 
vailing rule  in  this  country. — Browne  on  Stat.  Fr.  §§  207,  212 ; 
Validity  Verb.  Agr.  (Throop),  §  613.  We  do  not  desire,  at 
this  late  day,  to  disturb  the  authority  of  these  numerous  adju- 
dications. 

Xone  of  the  courts  raise  any  controversy  about  those  cases 
where  the  original  debtor  is  discharged  and  the  debt  released, 
and  a  new  debt  and  debtor  substituted  in  tlieir  stead  by  a  con- 
tract in  the  nature  of  novation.  This  class  of  cases  is  univer- 
sally excepted  from  the  influence  of  the  statute  of  frauds. 
Thornton  v.  Guice,  73  Ala.  321  ;  Underwood  v.  Lovelace,  61 
Ala.  155  ;  Browne  on  St.  Fr.  §  193. 

The  class  which  we  are  now  discussing  is  of  another  kind 
than  the  last  mentioned.  It  embraces  agreements  which  are  in 
form  mere  promises  of  guaranty  or  suretyship,  the  original 
debtor  not  being  discharged  or  released.  The  essential  and  real 
function  of  such  new  agreement,  however,  is  to  pay  a  new  debt 
contracted  by  the  promisor  upon  a  new  consideration  of  benefit 
to  himself  and  moving  from  the  promisee,  and  although  this 
becomes  his  own  debt,  lie  agrees  to  discharge  it  by  paying  a 
debt  due  by  anotlier,  which  is  a  mere  incident  of  the  trans- 
action. "The  substance  of  the  transaction  is  undertaking  to 
pay  his  own  debt  in  a  particular  way." — Browne  on  Stat.  Frauds, 
§§214«,  212;  Bloimt  v.  Hawkins,  19  Ala.  100;  Dunbar  v. 
Smith,  m  Ala.  490.  "  The  debt  of  another,"  as  said  in  Wolf 
V.  Ko])pell,  5  Hill  (N.  Y.),  458,  "comes  in  incidentally  as  a 
measure  of  damages."  And  in  such  cases,  the  whole  transac- 
tion, viewed  as  a  new  and  independent  contract,  must  be  of  such 
a  character  that  it  would  support  a  promise  by  the  defendant 
to  the  plaintiff  to  pay  the  same  sum  of  money  without  refer- 
ence to  the  existence  of  any  debt  from  another,  or  a  third  person. 
Chandler  v.  Davidson,  6  Blackf.  367  ;  Browne  on  Stat.  Fr.  § 
212,  and  note  1,  ^  214«;  Emerson  v.  Slater,  22  How.  (U.  S.) 
28;  3  Addison's  Contr.  §jv  1111-1112. 

A  common  illustration  of  this  general  class  is  found  in  cases 
where  the  defendant,  or  party  sought  to  be  charged,  has  received 
property  or  funds  placed  hi  his  hands,  and  belonging  to  the 
original  debtor,  whicii  he  holds  in  a  sort  of  trust  capacity,  and 
from  which  he  has  promised  to  pay  the  original  debt. — Browne 
Stat.  Fr.  §§  214e,  209  et  seq.  ;  Lee  v.  Fontaine,  10  Ala.  755 ; 
Throop  on  Verbal  Agr.  §  584,  et  seq.  ;  Fullam  v.  Adams,  37 
Vt.  391. 

Still  another  illusti'ation  is  found  in  cases  where  a  creditor 
has  a  lien  on  his  debtor's  property,  and  a  third  person,  having 
a  subordinate  lien,  or  other  interest  in  the  same  property,  prom- 
ises the  creditor  to  pay  tlie  debt  in  consideration  of  the  reHnquish- 

VOL.  LXXV. 


1883.]  OF  ALABAMA.  459 

[Westmoreland  v.  Porter.  1 

meat  of  the  lien,  which  tlins  enures  to  his,  the  promisor's,  benefit. 
These  cases  very  clearly  are  promises  to  pay  the  promisor's  own 
debt,  and  not  mere  guaranties  of  the  debt  of  another. — 3  Par- 
sons' Contr.  25  ;  Browne  on  Stat.  Fr.  §§  214c,  214«. 

The  rule  governing  this  particular  class  of  cases  is  thus  ex- 
pressed in  a  recent  treatise  where  the  authorities  are  all  reviewed 
with  discrimination  and  ability.  "  A  promise  to  pay  the  debt 
of  another,"  observes  this  author,  "  is  not  within  the  statute,  if 
its  consideration  was  tiie  abandonment  to  the  promisor  of  a 
security  for  the  payment  of  the  debt,  consisting  of  a  lien  upon, 
or  interest  in  property,  to  which  the  promisor  then  had  a  subor- 
dinate title." — Validity  Verb.  Agreements  (Throop),  §  571  ef 
seq.  The  old  rule  was  that  a  verbal  promise  to  pay  another's 
debt  would  be  supported  by  a  mere  surrender  of  a  lien  on  the 
property  of  the  original  debtor,  whether  made  for  iiis  benefit, 
or  that  of  tiie  new  promisor.  Perhaps  a  case  of  this  kind  would 
come  within  the  rule  settled  by  our  own  decisions.  But  the  great 
current  of  modern  authority  clearly  sustains  the  view,  that  the 
new  promisor  must  have  a7i  interest  of  some  kind  in  the  prop- 
erty to  which  the  lien  attached,  so  tiiat  its  surrender  will  enure 
to  his  benetit.  He  thus  becomes  the  purchaser  of  the  lien,  or 
of  the  interest  of  the  promisee  in  the  property  thus  encumbered 
at  a  price  measured  by  the  amount  of  the  original  debt,  which 
he  agrees  to  pay.  This  precise  point,  however,  as  to  the  person 
in  whose  favor  the  lien  is  surrendered,  we  need  not  decide, 
contenting  ourselves  with  a  citation  of  some  of  the  autiiorities 
bearing  on  the  question. — Browne  on  Stat.  Frauds,  §§  2146', 
2246?/ Validity  Verb.  Agr.  (Throop)  §§  594,  595,  et  seq.^ 
603  ;  Nelson  v.  Boynton,  44  Mass.  (^3  Mete.)  396  ;  Dexter  v. 
Blanchard^  93  Mass.  (11  Allen)  365  ;  Mallory  v.  Gillett,  21  N. 
Y.  412  ;  Brown  v.  Weber,  38  N.  Y.  187  ;  Landis  v.  Eoyer,  59 
Penn.  95  ;  Cor'kins  v.  Collins,  16  Mich.  478  ;  Dunhar  v.  Smithy 
66  Ala.  490. 

Whatever  may  be  the  correct  principle  as  to  this  point,  there 
can  be  no  doubt  of  the  proposition,  that  where  the  promisor  is 
interested  in  tiie  property,  and  the  relinquishment  of  the  lien 
does  enure  to  his  benetit,  the  promise  does  not  come  within 
the  statute  of  frauds,  and  not  only  need  not  express  the  consid- 
eration if  in  writing,  but  need  not  be  in  writing  at  all. 

The  agreement  here  sued  on  is,  as  w^e  have  said,  in  form  a 
guaranty,  or  promise  of  suretyship.  There  are  but  two  facts 
which  can  be  urged,  with  any  degree  of  force,  as  constituting 
a  consideration  for  it.  The  lirst  is  the  forbearance  of  the 
plaintiff  to  enforce  his  demand  by  the  levy  of  an  attachment 
on  McGehee's  crops,  whether  for  a  definite  or  indefinite  period 
of  time.  The  second  is  the  alleged  relinquishment  of  two  hun- 
dred dollars  of  the  original  debt  of  McGehee,  which  enured  to 
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the  benefit  of  the  defendant  j9/'6>  tanto^  he  having  a  second  lien 
on  the  same  crops  for  advances,  subordinate  on!}'  to  that  of  the 
plaintiff  which  was  for  rent.  It  is  not  contended,  nor  does  the 
evidence  tend  to  sliow  that  the  lien  of  the  landlord  was  other- 
wise waived  or  surrendered. 

While  the  forbearance  of  a  creditor  to  enforce  his  demand  is 
undoubtedly  a  sufficient  consideration  for  the  guaranty  of  tlie 
debt  by  another,  yet  it  is  precisely  one  of  that  class  of  consid- 
erations which  is  required  by  the  statute  to  be  expressed  in  the 
written  agreement  of  guaranty,  and  is  uniformly  held  not  to 
take  the  defendant's  promise  out  of  the  influence  of  the  stat- 
ute.— Musich  V.  Musick,  7  .  Mo.  495  ;  Hilton  v.  Diiismore, 
21  Me.  410;  Browne  Stat.  Fr.  §  190, 7iote  2,  and  cases  cited.  The 
agreement  itself  expressing  no  consideration,  it  clearly  came 
within  the  statute  of  frauds,  and  was,  therefore,  void,  unless  the 
jury  believed  tliat  there  was  a  release  of  some  portion  of  the 
original  rent  debt  due  by  McGehee,  which,  if  released  at  all,  it 
is  not  denied,  enured  to  the  benefit  of  the  defendant.  It  is 
only  in  the  latter  aspect  that  it  can  be  properly  regarded  as  an 
agreement  by  the  promisor  to  pay  his  own  debt,  and,  there- 
fore, not  within  the  statute,  or  as  supported  by  a  valid  consid- 
eration. 

We  discover  no  error  in  the  charge  of  the  court,  or  any  of 
its  rulings,  touching  this  branch  of  the  case,  which,  at  least, 
was  prejudicial  to  the  appellant. 

It  was  further  insisted  by  the  defendant  in  the  court  below 
that  the  contract  or  agreement  sued  on  -w^^s,  released  or  rescinded 
by  mutual  agreement  of  the  defendant  and  the  plaintiff.  The 
evidence  tends  to  show  that  this  was  agreed  to  be  done  by  a 
mere  declaration  of  the  parties,  without  any  consideration  what- 
ever moving  from  the  promisor  to  the  promisee.  It  is  unneces- 
sary that  we  should  enter  into  any  discussion  as  to  the  circum- 
stances under  which  contracts  may  be  rescinded  or  modified  by 
mutual  consent,  without  other  consideration.  The  cases  are 
numerous  in  which  the  general  rule  on  this  subject  has  been 
stated. —  Cooper  V.  McIUcain,  58  Ala.  296  ;  Burkham,  v.  Mas- 
tin,  54  Ala.  122  ;  1  Brick.  Dig.  p.  394,  g  233;  Bishop  on  Contr. 
|5J  665-672. 

It  is  enough  to  say  that  if  the  contract  has  been  performed, 
or  executed  on  one  side,  and  only  money  remains  to  be  paid  on 
the  other,  the  case  is  manifestly  like  that  of  any  other  debt,  and 
can  only  be  discharged  in  like  manner. — Bishop  on  Contr.  §  672, 
It  is  a  fundamental  principle  of  our  system  of  jurisprudence, 
that  "  an  agreement  to  abandon  a  claim,  unless  there  be  a  con- 
sideration shown,  is  a  mere  nudum  pactum^ — 1  Addison  on 
Contr.  §  363.  If  the  present  contract  can  be  sustained  as  valid, 
so  far  as  the  evidence  shows,  it  must  be  upon  tlie  theory  of  a 
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purchase  by  the  defendant  of  a  certain  interest  from  the  plain- 
tiff in  the  crops  of  his  tenant,  McGehee.  This  was  executed 
by  a  delivery.  There  can,  therefore,  be  no  essential  or  sound 
distinction  between  this  case,  and  the  ordinary  one  of  a  contract 
for  the  sale  of  goods,  where  the  goods  have  been  sold  and  de- 
livered. In  such  cases  it  is  well  settled  that  a  naked  agreement 
that  the  contract  be  rescinded  or  annulled  will  not  discharge  or 
release  the  purchaser  from  his  liability  to  pay  the  pnrcnase- 
money. — Edwards  v.  Chapman^  1  M.  <k  W.  231  ;  1  Add.  Contr. 
(Amer  Ed.)  1878,  §  363.  This  can  only  be  done  by  full  pay- 
ment, release,  or  accord  and  satisfaction. — Nesbitt  v.  McGeheey 
26  Ala.  748 ;  Ilolloway  v.  TalhoU  70  Ala.  389. 

In  this  view  of  the  case,  it  is  immaterial  whether  McGehee 
was  legally  or  in  fact  a  party  to  the  agreement  sued  on  or  not. 
The  evidence  did  not  tend  to  show  any  rescission  or  release  of 
the  debt  due  the  plaintiff,  the  alleged  agreement  to  rescind 
being  a  mere  nudum  jmctum^  without  binding  force  on  the 
plaintiff',  because  unsupported  by  any  consideration.  The  court 
erred  in  its  rulings  on  this  branch  of  the  case,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 


Adams  v,  Phillips,  Ex'rx. 

Bill  in  Equity  to  enforce  Vendor'' 8  Lien  on  Land. 

1.  Amendment  to  hill  hi  equity  ;  relation  to  commencement  of  suit. 
The  rule  is  general,  in  a  court  of  ecjuity,  that  an  original  and  amended 
bill  is  to  be  regarded  simply  as  an  entirety,  constituting  but  one  reconl,. 
the  amended  bill  relating  back  to  the  filing  of  the  original  bill ;  but  this 
doctrine  of  relation,  being  a  fiction  of  law  intended  to  promote  the  ad- 
ministration of  justice,  is  never  permitted  to  operate  so  as  to  prejudice 
the  right,  or  tf)  work  injustice. 

2.  Same. — If,  in  the  exenuse  of  the  right  of  amendment,  new  matters 
or  claims  are  asserted,  not  within  the  lis  pendens,  if  the  amendment  is 
not  merely  and  strictly  remedial,  curing  a  defective  or  imperfect  state- 
ment of  the  cause  of  action  in  the  original  bill,  or  merely  modifying  or 
varying  its  allegations,  the  matter  or  claim  introduced  by  the  amend- 
ment will  not  be  referred  to  the  filing  of  the  original  bill,  to  the  prejudice 
or  injury  of  the  parties  against  whom  the  amendment  is  made ;  but  if  the 
amended  bill  asserts  the  same  title,  seeks  the  same  relief,  corrects  only 
an  erroneous  statement  of  the  cause  of  action  in  the  original  bill,  or  sup- 
plies a  defective  statement,  not  introducing  any  new  matter  or  claim,  it 
relates  back  to  the  filing  of  the  original  bill. 

3.  Same. — A  demurrer  to  an  original  bill,  filed  to  enforce  a  vendor's 
lien  on  land,  having  been  sustained  on  the  ground,  that  the  contract  of 
sale  affirmatively  appeared  to  be  within  the  statute  of  frauds  (it  resting, 
according  to  the  averments,  in  parol  merely,  and  possession  under  it 
only  being  averred),  an  amendment  seeking  to  avoid  the  statute  of  frauds 
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by  the  additional  averment  of  a  contemporaneous  part  payment  of  the 
l)urchase-money,  being  strictly  remedial  of  an  imperfect  statement  in  the 
original  bill  of  facts  attending  the  making  of  the  contract,  relates  back 
to  the  filing  of  the  original  bill,  although  the  effect  of  such  relation  is,  to 
take  the  complainant's  demand  without  the  bar  arising  from  the  lapse 
of  time,  if  computed  from  the  filing  of  the  amendment. 

Appeal  from  Elmore  Chancery  Court. 
Heard  before  J.   M.  Falkner,  Esquire,  acting  as  Special 
Chancellor. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Parsons  &  Kelly  and  Watts  &  Son,  for  appellants. 

John  A.  Terrell,  contra. 

BRICKELL,  C.  J.' — The  bills,  original  and  amended,  are 
liled  to  enforce  the  lien  of  a  vendor  on  lands  for  the  payment 
of  the  purchase-money.  The  cause  was  before  the  court  at  a 
former  term,  on  appeal  from  a  decree  of  the  chancellor  over- 
ruling a  demurrer  to  the  original  bill,  assigning  as  a  cause  that 
by  the  bill  it  was  affirmatively  shown  the  contract,  or  agreement 
of  the  purchaser  to  pay  the  purchase-money,  was  within  the 
statute  of  frauds. — Phillips  v.  Adams,  70  Ala.  373.  The  de- 
cree was  reversed,  and  the  cause  remanded  ;  and  in  the  court 
of  chancery  the  amended  bill  was  liled,  alleging,  in  addition  to 
the  facts  stated  in  the  original  bill  (the  making  of  the  contract 
by  the  purchaser  verbally,  and  that  Under  it  he  was  let  into 
possession),  the  contemporaneous  part  payment  of  the  purchase- 
money.  Upon  a  tinal  hearing,  the  bill  was  dismissed,  upon  the 
specific  ground,  that  as  more  than  twenty  years  had  elapsed 
after  the  purchase-money  was  due  and  payable,  before  the  insti- 
tution of  the  suit  to  enforce  the  lien,  during  which  period  no 
recognition  or  admission  of  the  debt  by  the  purchaser  was 
shown,  the  demand  was  stale,  and  incapable  of  enforcement. 
The  hypothesis  of  the  decree,  however  correct  in^point  of  law, 
is  untrue  in  point  of  fact,  if  the  lapse  of  time  is  to  be  computed 
from  the  day  the  purchase-money  was  payable  to  the  filing  of 
the  original  bill ;  but  it  is  true,  if  the  time  is  to  be  computed 
to  the  filing  of  the  amended  bill,  and  the  filing  of  the  original 
bill  did  not  arrest  or  interrupt  its  running. 

The  rule  is  general,  in  a  court  of  e({uity,  that  an  original  and 
amended  bill  are  to  be  regarded  simply  as  an  entire  bill,  con- 
stituting in  fact  but  one  record.  So  far  as  the  equity  of  the 
bill  is  involved,  the  amended  bill  has  relation  to  the  commence- 
ment of  suit  by  the  filing  of  the  original  bill. — Blackwell  v. 
Blackwell,  33  Ala.  57 ;  Crews  v.  Threadgill,  35  Ala.  334 ; 
Cain  V.  Girnon,  36  Ala.  168.     This  is  a  fiction  of  law,  intended 
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to  promote  the  administration  of  justice,  and  is  never  permitted 
to  operate  so  as  to  prejudice  the  right,  or  to  work  injustice.  It 
is  the  proper  office  of  an  amended  bill  to  introduce  new  parties 
defendant  to  a  pending  suit  in  equity — parties  who  would  not 
have  been  bound  by  a  decree  therein  rendered  in  their  absence. 
It  would  be  gross  injustice,  if  the  relation  of  the  amended  bill 
to  the  commencement  of  suit  was  allowed  to  operate  so  as  to 
deprive  them  of  any  substantial,  meritorious  defense,  which 
would  be  available  in  bar  of  a  new,  distinct,  independent  suit. 
Miller  V.  JIcI?it'f/re,  6  Peters,  61 ;  Woodivard  v.  Ware^  37  Me. 
563.  The  present  statute  of  amendments  is  broad  and  liberal, 
allowing  to  a  complainant,  as  matter  of  right,  at  any  time  be- 
fore final  decree,  to  file  an  amended  bill,  "  to  meet  any  state  of 
evidence  which  will  authorize  relief." — Code  of  1876,  §  3790. 
The  only  limitation  upon  the  right  of  amendment,  as  the  stat- 
ute has  been  construed,  is,  that  there  must  not  be  a  radical  de- 
parture from  the  cause  of  action  upon  which  the  original  bill 
is  founded,  nor  must  a  case  entirely  new  be  introduced,  nor  an 
entire  change  of  parties  wrought.  Within  this  limitation,  the 
right  to  amend  is  co-extensive  with  the  errors,  omissions,  de- 
fects, or  imperfections,  existing  in  the  original  bill,  which,  if 
not  cured,  would  prevent  the  complainant  from  obtaining  re- 
lief to  which  he  may  be  entitled. — Pitts  v.  Powledge^  56  Ala. 
147 ;  Moore  v.  Alvis,  54  Ala.  356.  But  if,  in  the  exercise  of  the 
right  of  amendment,  new  matters  or  claims  are  asserted,  not 
within  the  lis  pendens ;  if  the  amendment  is  not  merely  and 
strictly  remedial,  curing  a  defective  or  imperfect  statement  of 
the  cause  of  action  in  the  original  bill,  or  merely  modifying  or 
varying  its  allegations ;  the  matter  or  claim  introduced  by  the 
amendment  will  not  be  referred  to  the  filing  of  the  original 
bill,  to  the  prejudice  or  injury  of  the  parties  against  whom  the 
amendment  is  made.  In  ICing  v.  Avert/,  37  Ala.  173,  which 
was  decided  very  soon  after  the  enactment  of  the  statute,  and 
which  is  recognized  as  the  leading  authority  upon  the  point 
now  under  consideration,  the  court  said  :  "If,  during  the  pen- 
dency of  a  suit,  any  new  matter  or  claim,  not  before  asserted, 
is  set  up  and  relied  upon  by  the  complainant,  the  defendant  has 
a  right  to  insist  upon  the  benefit  of  the  statute  (of  limitations), 
until  the  time  that  the  new  claim  is  presented  ;  because,  until 
that  time,  there  was  no  lis  pendens  as  to  that  matter,  between 
the  parties.  On  the  contrary,  if  the  amendment  set  up  no  new 
matter  or  claim,  but  simply  vary  the  allegations  as  to  a  subject 
already  in  issue,  then  the  statute  will  run  only  to  the  filing  of 
the  original  bill." 

The  amended  bill  introduced  no  new  matter  or  claim,  not 
asserted  in  the  original  bill,  and  which  was  not  within  the  ex- 
isting lis  pendens.     There  is  no  variation  of  the  title  of  the 
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complainant ;  each  bill  is  founded  on  the  same  contract,  and 
seeks  the  same  relief.  The  amended  bill  introduced  no  new 
fact,  other  than  the  part  payment  of  the  purchase-money,  which 
withdraws  the  contract  from  the  operation  of  the  statute  of 
frauds.  In  truth,  the  amendment  is  strictly  remedial  uf  an 
imperfect  statement  in  the  original  bill  of  facts  attending  the 
making  of  the  contract.  Before  the  statute,  under  the  general 
rules  of  chancery  practice,  the  amendment  would  have  been 
allowed,  as  matter  of  right,  at  any  time  before  issue  joined,  and 
subsequently  at  any  time  before  tinal  decree,  in  the  exercise  of 
the  discretion  of  the  court.  An  amended  bill,  asserting  the 
same  title,  seeking  the  same  relief,  correcting  only  an  errone- 
ous statement  of  the  cause  of  action  in  the  original  bill,  or  sup- 
plying a  defective  statement,  is  not  to  be  regarded  as  introduc- 
tive  of  neiv  matter^  or  a  netv  claim.  It  performs  the  proper 
office  of  an  amended  bill,  as  recognized  in  a  court  of  equity. 
Such  being  tlie  character  of  the  amendment,  it  had  relation  to 
the  tiling  of  the  original  bill ;  and  it  is  from  that  period  only 
the  bar  of  the  complainant's  demand,  arising  from  the  lapse  of 
time,  can  be  computed. 

The  questions  suggested  by  counsel,  as  to  the  admissibility 
or  effect  of  the  evidence,  do  not  seem  to  have  been  considered 
by  the  chancellor,  are  not  probably  within  the  assignments  of 
error,  and  we  are  not  inclined  to  pass  upon  tiiein. 

Let  the  decree  be  reversed,  and  the  cause  remanded. 


Loeb  4&  Bro.  v.  Drakeford. 

Bill  in  Equity  hy  Creditm^  to  Suhjeet  Securities  held  hy  (mother 
Creditor  to  Payment  of  his  Demands. 

1.  Joint  poiver  of  attorney:  how  exercised. — In  private  agencies,  a 
joint  power  of  attorney  to  two  or  more  persons  can  not  be  executed  by 
one  of  them  alone ;  but  in  its  execution  all  must  act  jointly. 

2.  Sanie  ;  delegatiou  of. — Nor  can  one  of  the  ajrents  delegate  to 
another  authority  to  act  for  him  in  the  execution  of  such  power. 

Appeal  from  Montgomery  Chancery  Court,      ' 

Heard  befoi'e  Hon.  John  A.  Foster. 

This  was  a  l)ill  in  equity  by  Loeb  <k  Bro.  and  Griel  Bros,  cfe 
Co.  against  A.  H.  Drakeiford  and  others,  as  the  executors  of 
the  last  will  and  testament  of  Thomas  B.  Dryer,  deceased,  and 
Lehman,  Durr  &  Co.  and  others ;  and  was  Hied  on  1st  August, 
1882.     The  purpose  of  the  bill,  and  the  facts  necessary  to  an 

Vol,.  i,xxv. 


1883.]  OF  ALABAMA.  465 

[Loeb  &  Bro.  v.  Drakeford.] 

understanding  of  the  points  decided,  are  sufficiently  stated  in 
the  opinion. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor, 
being  of  the  opinion  that  the  complainants  were  not  entitled  to 
relief,  caused  a  decree  to  be  entered,  dismissing  the  bill ;  and 
that  decree  is  here  assigned  as  error. 

Sayre  &  Graves,  for  appellants. 

W.  C.  Brewer,  contra. 

SOMERVILLE,  J. — The  purpose  of  the  present  bill  is  to 
claim  the  benefit  of  certain  mortgages  and  other  collateral  secu- 
rities placed  in  the  hands  of  Lehman,  Uurr  &  Co.  by  one 
Thomas  B.  Dryer,  in  the  latter  part  of  the  month  of  March,  in 
the  year  1881.  Dryer  was  indebted  to  complainants  for  ad- 
vances made  to  him  during  that  year,  and  also  for  antecedent 
debts  aggregating  about  two  thousand  dollars,  and  based  on 
previous  transactions.  The  theory  of  the  bill  is,  that  there  was 
an  express  agreement  made  by  Dryer,  during  his  life-time,  that 
the  old,  or  pre-existing  debt  should  be  paid  out  of  these  securi- 
ties. The  whole  question  is  as  to  the  existence  of  such  an 
agreement.  It  is  not  contended  that  such  a  contract  was  made 
with  the  deceased  in  person,  but  only  with  his  authorized 
agents. 

The  written  instruments  introduced  in  evidence  very  cer- 
tainly fail  to  furnish  any  satisfactory  proof  of  it.  The  agree- 
ment between  Dryer  and  Lehman,  Durr  &  Co.,  bearing  date 
on  the  30th  of  March,  1881,  extends  the  benefit  of  these  securi- 
ties only  so  far  as  to  cover  such  indebtedness  as  might  be  after- 
wards incurred  for  advances  made  by  the  complainants  to 
Dryer  for  the  current  year.  No  reference  is  made  to  any  other 
indebtedness,  excejjt  that  due  to  Lehman,  Durr  tfe  Co.  as  to 
which  there  is  no  controversy.  The  fact  that  the  latter  parties 
labored  under  the  conviction  that  Dryer  had  made  such  a  con- 
tract, and,  upon  the  faith  of  such  conviction,  entered  into  a 
written  agreement  with  complainants  to  hold  the  securities  for 
them  under  the  provisions  of  the  supposed  contract,  could  not, 
in  any  manner,  prejudice  the  rights  of  Dryer's  estate,  if  in 
truth  and  fact  there  was  no  such  contract.  This  proposition  is 
too  manifest  for  argument. 

It  is  claimed,  however,  that  this  agreement  was  authorized  by 
one  Felts,  who  acted  under  a  written  power  of  attorney  execu- 
ted by  Dryer,  and  bearing  date  March  28th,  1881.  The  testi- 
mon}^  shows  very  conclusively,  that  Felts  did  assent  to  such  an 
arrangement,  claiming  his  authority  under  a  certain  power  of 
attorney,  which  was  at  the  time  exhibited  to  the  other  con- 
30 
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tracting  parties.  But  this  was  a  joint  power  of  attorney,  given 
to  W.  G.  Campbell,  M.  B.  Swanson  and  W.  W.  Felts,  authoriz- 
ing the  three  to  act  as  agents  in  this  transaction  jointly.  Such  a 
power  conferred  upon  several  can  not  be  exercised  by  one 
alone,  at  least  in  the  case  of  private  agencies.  It  is  required 
that  all  must  act  together  jointly  in  the  execution  of  such  an 
agency. — Caldwellv.  Harrison^  11  Ala.  755  ;  Story  on  Agency, 
§  42 ;  Evans  on  Agency  (Ewell's  Ed.),  *32. 

Nor  could  such  a  trust  be  delegated  by  one  of  such  agents 
to  another.  The  principal  is  supposed  to  rely  upon  the  per- 
sonal integrity  and  ability  of  each  of  his  selected  agents,  these 
qualifications  constituting  the  reason  of  the  trust.  Hence,  the 
maxim  applies.  Delegatus  non  delegare  potest. — Story  on  Contr. 
§127. 

We  are  satisfied  from  the  testimony  that  neither  Campbell 
nor  Swanson  concurred  with  Felts  in  the  execution  of  this 
power.  They  were  not  personally  present  at  the  time,  and 
are  not  satisfactorily  shown  to  have  afterwards  assented  to  what 
he  did  in  the  attempted  execution  of  their  joint  authority.  The 
power  was  not,  therefore,  legally  executed,  and  the  contract 
made  by  Felts,  acting  alone,  conferred  no  lien  in  favor  of  the 
complainants  upon  the  proceeds  of  the  various  collateral  secu- 
rities placed  by  Dryer  in  the  hands  of  Lehman,  Durr  &  Co. 

We  see  nothing  in  the  record  authorizing  us  to  infer  that 
any  other  person  or  persons  had  authority  from  the  deceased, 
either  to  make  or  to  ratify  the  contract  attempted  to  be  made 
between  Felts  and  the  complainants,  as  stated  in  the  bill. 

The  decree  of  the  chancellor  is,  in  our  judgment,  free  from 
error,  and  it  is  affirmed. 


]East  Tennessee,  Virginia  and  Georgia 
Railroad  Company  v.  Bayliss. 

Action  against  Railroad  Company  for  Injuries  to  Stock. 

I.  Statement  of  counsel  in  orgument  before  jury;  when  a  reversible 
error. — In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  stock,  counsel  for  the  plaintiff,  appellee  in  this  court,  speak- 
ing, in  his  concluding  argument  before  tlie  jurj',  of  an  engineer  who  was 
in  charge  of  defendant's  train  at  the  time  ot  the  injury,  and  who  had 
been  examined  as  a  witness  on  behalf  of  the  defendant,  said:  "En- 
gineers on  railroads,  like  this  engineer,  have  to  emigrate  if  they  do  not 
conform  to  the  wishes  of  their  employers,  and  testify  as  their  employers' 
interests  reipiire;  they  testify  with  a  halter  around  their  necks."  Held, 
on  excei)tion  reserved  thereto  by  defendant, 
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(a)  That  if  this  had  been  stated  as  an  inference  or  opinion,  based  on 
the  M'itness'  connection  with  the  railroad,  and  with  the  act  complained 
of  as  negligent,  counsel  would  have  kept  within  legitimate  bounds. 

(ft)  But  having  been  stated  as  a  fact,  not  as  an  inference  or  opinion, 
and  the  bill  of  exceptions,  which  purports  to  set  out  all  the  evidence, 
not  showing  any  fact  or  circumstance  in  evidence  which  justified  such  a 
line  of  argument,  it  should  have  been  ruled  out,  and  the  jury  cautioned 
against  allowing  it  to  have  any  influence  with  them;  and  the  failure  of 
the  court  to  so  rule  is  a  reversible  error. 

2.  Liability  of  railroad  company  for  injury  to  slock;  when  omitted  duty 
fails  to  confer  right  of  recovery. — A  railroad  company  is  not  necessarily 
liable  for  injuries  done  to  stock,  on  proof  tracing  some  acts  of  omitted 
duty  to  the  company's  employees ;  if  the  omitted  duty  did  not  cause,  or 
in  any  way  contribute  to  the  injury,  its  omission  confers  no  right  of 
recovery. 

3.  Same. — Nor  is  it  necessary  that  the  company's  employees  shall 
attempt  the  impossible;  and  hence,  if,  without  fault  of  such  employees, 
a  danger  is  not,  and  can  not  be  discovered  until  all  appliances  known  to 
the  best  regulated  railroad  motive  power  are  clearly  powerless  to  avert, 
or  mitigate  the  injury,  then  a  failure  to  apply  such  useless  agencies  im- 
poses no  liability ;  and  particularly  would  this  be  the  case,  if,  by  at- 
tempting the  impossible,  the  chances  of  another  or  greater  peril  would 
be  increased. 

4.  Same. — The  engineer,  while  attending  to  the  other  wants  of  his 
train,  must  be  constantly  on  the  lookout  for  obstructions  on  the  track; 
and  this  requirement  is  met,  when  he  bestows  on  the  service  that  steady, 
regular  care  and  watchfulness  which  his  other  duties  would  allow  a  very 
careful  and  prudent  person  to  give  to  it. 

Appeal  from  Lawrence  Circuit  Court. 

Tried  before  Hon.  H.  C.  Speake. 

Tliis  suit  was  brought  by  John  K.  Bayliss  against  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  Company,  a  corpora- 
tion operating  a  railroad  in  this  State,  to  recover  damages 
alleged  to  have  been  suffered  by  the  plaintiff,  by  reason  of  the 
negligent  killifig  of  a  horse  belonging  to  him  by  defendant's 
locomotive.  The  cause  was  tried  on  issues  joined  on  the  pleas 
of  not  guilty  and  the  statute  of  limitations  of  one  year,  the 
trial  resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

No  eye-witnesses  to  the  killing  were  examined  by  the  plaintiff ; 
but  the  evidence  introduced  on  his  behalf  tended  to  show  that 
his  horse  was  killed  by  the  locomotive  of  the  defendant's 
"west-bound"  passenger  train,  on  the  morning  of  the  16th 
October,  18S1,  before  daylight;  that  the  horse,  just  prior  to 
being  killed,  ran  along  the  side  of  defendant's  track,  most  of 
the  way  near  the  ends  of  the  cross-ties,  in  the  direction  in 
which  the  train  was  moving,  about  one  hundred  and  seventy- 
five  yards,  and  was  killed  in  attempting  to  cross  the  track  ; 
that  the  train  was  running  on  a  down  grade ;  and  that  the 
track  was  straight  and  unobstructed  for  about  one  mile  east  of 
the  place  where  the  horse  was  killed.  The  value  of  the  horse 
was  shown. 

The  defendant  examined  as  a  witness  the  engineer  who  was 
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in  charge  of  the  locomotive  by  which  the  horse  was  killed^ 
who  testified,  in  substance,  among  other  things,  tliat  he  never 
saw  the  horse  until  it  sprang  on  the  track  about  ten  feet  in 
front  of  the  engine ;  that  the  instant  he  saw  it,  he  reached  his 
hand  up  to  sound  the  cattle  alarm,  but  before  he  could  do  so, 
the  engine  had  struck  the  horse ;  that  when  it  sprang  on  the 
track,  the  front  of  the  engine  was  so  near  it,  that  it  was  im- 
possible to  stop  the  train,  or  to  reverse  the  engine,  or  to  sound 
the  cattle  alarm,  or  to  ring  the  bell,  or  to  do  any  thing,  before 
the  horse  was  struck ;  that  the  head-light  on  his  engine  was  as 
good  as  any  in  use  by  any  railroad,  and  was,  at  tlie  time  of  the 
accident,  in  good  order  and  burning  brightly,  but  by  it  he  was 
not  able,  at  that  time  of  night,  to  discover  an  object  more  than 
one  hundred  yards  ahead  of  him  on  the  track ;  that  "  the  head- 
light, by  reason  of  the  focus  of  its  light,  enables  an  engineer 
to  see  objects  at  some  distance  on  the  track  better  than  objects 
near  at  hand,  and  that  objects  on  the  track  could  always  be 
seen  by  the  head-light  better  than  objects  on  the  side  of  the 
track ;"  that  "  by  use  of  his  head-light  he  was  enabled  to  see 
on  either  side  of  the  track,  at  the  distance  of  one  hundred 
yards,  about  twenty-five  or  thirty  feet,  at  the  distance  of  fifty 
yards  about  twenty  feet,  and  at  the  distance  of  ten  or  fifteen 
yards,  about  four  or  five  feet,  beyond  the  cross-ties ;"  that 
"  when  the  horse  sprang  upon  the  track,  it  came  at  right  angles 
with  the  track,  and  was  struck  broadside;''  that  at  the  time  of 
the  injury  he  was  running  on  a  down  grade  at  the  rate  of 
thirt^'-hve  or  forty  miles  an  hour;  that  he  was  several  n)inutes 
late,  having  been  delayed  by  a  connecting  line,  and  he  liad  been 
endeavoring  "to  make  up  the  time  so  lost  whenever  and 
wherever  lie  could,  as  required  by  defendant's  schedule,"  but 
that,  at  the  time  of  the  injury,  "  he  was  not  exceeding,  but 
was  obeying  the  directions  of  his  schedule;"  that  when  he  en- 
tered the  down  grade,  near  the  place  of  the  killing,  "he  was 
careful  to  shut  off  steam,  because  the  impetus  already  acquired, 
and  the  weight  of  the  train  rolling  down  the  grade  were  suf- 
ficient, without  the  addition  of  steam  power,  and  that  it  is 
usual  for  engineers  to  do  this  when  they  reach  a  down  grade ; 
that  he  was,  at  the  time,  and  until  he  struck  said  horse,  in  the 
constant  and  active  discharge  of  all  the  duties  pertaining  to 
his  position,  including  the  duty  of  shutting  off  the  steam,  and 
of  looking  after  the  water  in  his  boiler  to  prevent  its  getting 
too  low,  of  watching  the  steam  connections  with  his  air  brakes, 
and  observing  the  time  he  was  making,  and  the  schedule  regu- 
lations upon  which  he  was  running;  and,  in  addition  to  all 
these,  when  his  attention  was  not  necessarily  called  off  by  these 
other  duties,  he  was  keeping  a  constant  and  vigilant  lookout; 
that  he  could  not  have  seen  said  horse  before  he  did  see  it 
Vol.  lxxv. 
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(which  was  too  late  to  avert  the  injury  by  the  use  of  any 
human  agency),  if  tlie  horse  had  been  his  om'u  property,  in- 
stead of  the  plaintiff's;  that  if  a  tree  had  fallen  across  the 
track,  at  the  place  where  said  horse  was  killed,  he  could  not 
liave  seen  it,  at  the  time  of  night  in  question,  by  the  light  of 
his  head-light  within  a  less  distance  than  one  hundred  yards, 
and,  at  the  speed  he  was  going,  he  could  not  have  stopped  the 
train  within  a  less  distance  than  two  hundred  and  fifty  yards, 
although  his  life  depended  upon  it,  by  the  use  of  any  human 
appliances ;"  and  that  "  he  was  keeping  a  sharp  lookout,  and 
did  not  see  any  obstacle  or  any  object  anywhere  until  the  ani- 
mal made  the  sudden  leap  on  the  track  as  stated."  The  de- 
fendant also  offered  evidence  tending  to  show  that  its  road-bed 
and  track  were  in  good  order;  that  its  locomotive  and  cars, 
and  the  equipments  and  appliances  thereof,  were  of  the  best 
and  most  approved  kind,  and  in  perfect  order,  and  that  the 
engineer  was  faithful,  capable  and  efficient,  and  among  the  best 
on  the  road.  Defendant  also  introduced  evidence  tending  to 
show  that  the  horse  had  been  grazing  on  the  north  side  of  the 
track,  not  far  from  an  embankment  about  four  feet  high  ; 
that  it  ran  along  the  side  of  said  embankment,  as  indicated  by 
its  tracks,  and  along  a  ditch  succeeding  the  embankment  on 
the  west,  for  ninety  feet,  when  it  attempted  to  cross  and  was 
killed ;  and  that  there  was  some  undergrowth  about  the  em- 
bankment, where  stock  had  been  grazing.  The  bill  of  excep- 
tions purports  to  set  out  all  the  evidence,  the  substance  of  the 
material  portions  of  which  are  stated  above. 

The  court  charged  the  jury,  ex  mero  motu,  among  other 
things  as  follows:  (1)  "If  the  jury  believe  from  the  evidence 
that  the  engineer  in  charge  of  the  train,  on  perceiving  the 
horse  on  the  track  of  the  road,  failed  to  use  all  the  means 
witiiin  his  power,  known  to  skillful  engineers  (such  as  the  ap- 
plication of  his  brakes,  and  the  reversal  of  his  engine,  etc.),  in 
order  to  stop  the  train  ;  and  the  jury  further  believe  that  the 
engineer  had  time  to  apply  his  brakes,  and  reverse  his  engine, 
and  use  all  means  in  his  power  to  stop  the  train,  then  the  engi- 
neer would  be  guilty  of  negligence."  (2)  "It  is  for  the  jury  to 
determine,  from  all  the  evidence,  whether  or  not  there  was 
negligence  upon  the  part  of  the  engineer."  To  these  portions 
of  the  general  charge  the  defendant  excepted,  and  also  to  the 
following  charge,  among  others,  given  at  the  plaintiff's  request : 
1.  "Engineers,  in  running  trains,  siiould  always  be  on  the 
lookout  for  obstructions  ;  and  when  discovered,  no  matter  when 
or  where,  should  promptly  resort  to  all  means  within  their 
power,  or  known  to  skillful  engineers,  to  escape  the  impending 
danger,  or  to  avert  the  threatened  injury  ;  and  engineers  should 
exert  a  proper  degree  of  watchfulness  in  order  to  discover  ob- 
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structions  upon  the  track.  Less  than  this  is  not  due  diligence." 
As  recited  in  the  bill  of  exceptions,  "during  the  progress  of 
the  final  argument  by  plaintiff's  counsel  to  the  jury,  he  made 
the  following  statement :  '  Engineers  on  railroads,  like  this  en- 
gineer, have  to  emigrate  if  they  don't  conform  to  the  wishes  of 
their  employers,  and  testify  as  their  employers'  interests 
require.  They  testify  with  a  halter  around  their  necks.'  To 
this  remark  defendant  immediately  excepted,  because  it  was 
the  statement  of  facts  as  facts,  of  which  there  was  no  evidence. 
The  presiding  judge  simply  said  to  defendant's  counsel,  '  Take 
your  exception.'  Thereupon  plaintiff's  associate  counsel  said, 
'  Go  ahead  ;  let  them  take  their  exception.'  And  there  was  no 
withdrawal,  or  attempt  at  withdrawal  of  said  remark  by  said 
counsel ;  but  he  added  that  he  had  not  desired  to  do  injustice 
to  defendant,  or  its  engineer.  Kor  was  any  instruction  given 
in  reference  thereto  by  the  court." 

Humes,  Gordon  &  Sheffey,  for  appellant. 

"W".  P.  Chitwood  and  J.  C.  Kumpe,  contra. 

STONE,  J. — In  the  concluding  argument,  counsel  for  the 
appellee,  speaking  of  a  witness  who  had  testified  for  the  defend- 
ant, said  :  "  Engineers  on  railroads,  like  this  engineer,  have  to 
emigrate  if  they  do  not  conform  to  the  wishes  of  their  employers,, 
and  testify  as  their  employers'  interests  require.  They  testify 
with  a  halter  around  their  necks." 

There  is  no  question  that  an  agent  or  employee  in  any  case 
is  supposed  to  be  favorably  inclined  to  the  interests  and  wishes 
of  his  employer.  This  is  natural  and  human,  though  not  uni- 
versal. And  this  bias,  if  bias  it  be,  is  all  the  more  natural,  if 
the  agent  be  testifying  to  acts  of  his  own  performance.  But, 
like  all  other  witnesses,  his  testimony  should  be  weighed  fairly, 
impartially  weighed  ;  weighed  by  his  intelligence,  his  manner, 
the  consistency  of  his  story,  its  probability  or  improbability, 
and  all  those  other  tests,  by  which  a  narration  convinces  us,, 
or  fails  to  convince  us.  The  juror  is  in  search  of  truth,  and 
should  be  blind  to  consequences.  When  he  follows  his  con- 
victions implicitly,  he  vindicates  the  jury  system,  and  his  fitness 
for  its  duties. 

Did  counsel  go  beyond  the  boundary  of  legitimate  argument 
in  this  cause? 

Speaking  of  the  rule  in  cases  like  this,  we,  in  Cross  v.  State, 
68  Ala.  476,  said:  "The  statement"  of  counsel,  to  authorize 
reversal,  "must  be  made  as  of  fact ,'  the  fact  stated  must  be 
unsupported  by  any  evidence,  must  be  pertinent  to  the  issue, 
or  its  natural  tendency  must  be  to  influence  the  finding  of  the 
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i'ury,  or  the  case  is  not  brought  within  the  influence  of  the  rule." 
n  the  later  case  of  Woljfe  v.  Minnis,  74  Ala.  386,  the  language 
of  counsel,  to  which  exception  was  reserved,  was,  that  his  client 
was  a  "  large-hearted,  great-souled,  confiding,  trusting  man." 
There  was  no  testimony  to  support  this  assertion,  nor  was  there 
any  thing  in  evidence  from  which  it  could  be  inferred.  The 
design  and  tendency  of  the  language  evidently  were  to  induce 
the  jury  to  look  favorably  and  charitably  on  any  thing  the 
client  may  have  done,  or,  perhaps,  testified  to.  Referring  to 
these  strong  adjectives,  we  said,  when  they  are  used  as  attri- 
butes of  character,  they  are  facts,  and  are  provable  as  other 
traits  of  character  are,  when  they  become  a  material  subject  of 
inquiry,  if  they  ever  can  become  so.  We  reversed  the  case, 
because  the  court  did  not  instruct  the  jury  to  disregard  such 
unauthorized  statements,  when  thereto  requested. 

If  what  was  objected  to  in  this  case  had  been  stated  as  an 
inference  or  opinion,  based  on  the  witness'  connection  with  the 
railroad,  and  with  the  act  complained  of  as  negligent,  counsel 
would  have  kept  within  legitimate  bounds.  It  was  not  so 
stated.  It  was  stated  as  fact.  Its  meaning  is,  that  there  is  a 
rule  or  custom  with  railroad  companies  to  discharge  their  em- 
ployees, if  they  do  not  testify  "  as  their  employers'  interests 
require."  If  this  be  so,  then,  indeed,  do  "  they  testify  with 
halters  round  their  necks."  Such  terror,  duress,  or  restraint, 
would  be  well  calculated  to  exert  its  influence  on  many  minds, 
and  would  materially  impair  the  weight  of  testimony  thus  given.  . 
See,  also.  Motes  v.  Bates,  74  Ala.  374. 

The  record  before  us  informs  us  it  contains  all  the  evidence, 
and  there  is  nothing  shown  to  justify  the  line  of  argument  pur- 
sued. It  presented  the  common  case  of  the  oflicers  in  charge 
of  the  train  being  the  only  eye-witnesses  of  the  collision  and 
injury.  Such,  of  necessity,  is  generally  the  case.  It  would 
rarely  happen  that  any  person,  other  than  the  engineer  and  fire- 
man, could  have  actual,  personal  knowledge  of  injury  done  to 
stock,  and  the  circumstances  attending  such  injury.  The  onics 
being  on  the  railroad  to  disprove  negligence,  after  the  injury  is 
shown,  and  the  only  possible  means  of  making  such  exculpatory 
proof  being  through  its  own  employees,  its  condition  is  deplor- 
able in  the  last  degree,  if  its  only  attainable  witnesses  are 
necessarily  to  be  disbelieved,  for  no  other  reason  than  that  they 
are  employees  of  the  railroad. 

The  language  copied  above  should  have  been  ruled  out,  should 
have  been  declared  improper,  and  the  jury  should  have  been 
cautioned  against  allowing  it  to  have  any  influence  with  them. 
We  go  further.  When  counsel  trespass  on  the  domain  of  un- 
proven  facts,  the  presiding  judge  should  promptly  set  aside  any 
verdict  they  may  recover,  unless  he  is  clearly  and  affirmatively 
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convinced  the  verdict  is  right,  and  would  have  been  the  same? 
in  the  absence  of  such  unauthorized  argument.  The  law,  by 
imposing  on  railroads  the  duty  and  burden  of  disproving  all 
acts  of  negligence,  when  they  are  shown  to  have  inflicted  an 
injury,  is  certainly  exacting  enough,  without  loading  them 
down  with  additional  burdens,  that  are  neither  proved  nor 
provable.  Corporations,  under  the  same  measure  of  proof,  are 
entitled  to  the  same  verdict  and  judgment  as  individuals  are 
entitled  to.  Less  than  this  is  not  a  verdict  according  to  the 
evidence. 

But  in  inquiries,  such  as  those  presented  by  this  record,  a 
second  question  of  equal  importance  comes  up.  Did  the 
alleged  omission  of  duty  cause  the  injury  complained  of  ? 

When  injury  is  shown,  and  some  acts  of  omitted  duty  are 
traced  to  the  railroad's  employees,  the  railroad  is  not  necessarily 
liable.  If  the  omitted  duty  did  not  cause,  or,  in  any  way,  con- 
tribute to  the  injury,  its  omission  confers  no  right  of  recovery. 
Nor  is  it  necessary  that  railroad  employees  shall  attempt  the 
impossible.  If,  without  fault  of  such  employees,  a  danger  is 
not,  and  can  not  be  discovered,  until  all  appliances  known  to 
the  best  regulated  railroad  motive  power  are  clearly  powerless 
to  avert,  or  mitigate  the  injury,  then  a  failure  to  apply  such 
useless  agencies  imposes  no  liability.  And  particularly  would 
this  be  the  case,  if,  by  attempting  the  impossible,  the  chances 
of  another  or  greater  peril  would  be  increased. — Code  of  1876, 
§§  1699,  1700 ;  M.  cfc  C.  R.  R.  Co.  v.  Bihh,  37  Ala.  699  ;  Ala. 
Gt.  So.  R.  R.  Co.  V.  McAlpine.,  [ante.  p.  113];  Steele  v.  Char., 
Col.  &  Aug.  R.  R.  Co.,  11  S.  C.  589. 

That  part  of  the  general  charge  which  was  copied  from  S.  <& 
N.  R.  R.  Co.  V.  Williams,  65  Ala.  74,  is  not  erroneous.  It 
does  not,  and  was  not  intended  to  mean,  that  the  engineer  shall 
keep  his  eye  steadily  on  the  track  before  him,  to  the  neglect  of 
his  other  equally  imperative  duties.  The  movements  of  the 
eye  are  quick  and  rapid.  The  engineer,  while  attending  to  the 
other  wants  of  his  train,  must  be  constantly  on  the  lookout  for 
obstructions ;  and  he  meets  this  requirement,  when  he  bestows 
on  the  service  that  steady,  regular  care  and  watchfulness,  which 
his  other  duties  allow  a  very  careful  and  prudent  person  to  give 
to  it.     See  this  case  when  formerly  here,  72  Ala.  20. 

Eor  the  single  error,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded. 
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Fry  V.  Mobile  Savings  Baiilc. 

7 rover  for  Conversion  of  Cotton  Ties. 

1.  ^Vhen  contract  of  sale  executory,  not  pausing  title. — A  contract  for 
the  sale  of  a  designated  number  of  bundles  of  cotton  ties,  which  were 
never  delivered,  separated  from  the  bulk,  or  set  apart  for  the  purchaser, 
or  otherwise  distinguished  or  pointed  out  as  the  particular  bundles  sold, 
is  executory,  and  does  not  pass  the  title  to  the  purchaser. 

2.  E.vecutory  contract  of  sale  of  chattels;  rigid  of  action  against  sub- 
.tequent  purchaser. — The  party  contracting  to  purchase,  in  such  case, 
having  no  title  to  the  ties,  legal  or  equitable,  has  no  cause  of  action 
against  a  subsequent  purchaser  who  has  taken  possession. 

3.  When  rulings  in  court  below  will  not  he  reviewed  on  appeal. — When 
a  plaintiff,  under  the  uncontroverted  facts  of  the  case,  can  never  recover, 
on  appeal  by  him,  this  court  will  not  inquire  as  to  the  rulings  of  the  pri- 
mary court  rejecting  testimony  and  refusing  charges  reque.sted  by  him. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

As  originally  brought,  this  was  an  action  of  trover  by  the 
appellant  against  the  appellee  for  the  alleged  conversion  of  252 
bundles  of  cotton  ties.  After  the  remandment  of  the  cause  on 
former  appeal  {Mobile  Savings  Bank  v.  Fry.,  69  Ala.  348),  a 
count  in  case  vi^as  added,  the  nature  of  which  is  sufficiently  in- 
dicated in  the  opinion.  The  court  having  overruled  a  de- 
murrer interposed  to  this  count,  pleas  were  filed  thereto,  put- 
ting in  issue  the  plaintiff's  title  to  the  ties  sued  for.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  defendant. 

As  the  evidence  showed,  the  plaintiff,  in  1875,  contracted 
with  one  Cunningham  for  the  purchase  of  1000  bundles  of 
cotton  ties,  which  were  in  bulk  with  other  ties  of  like  quality, 
and  bound  in  bundles  of  like  character  and  size,  and  subse- 
quently paid  him  therefor.  These  ties  were  not  then  delivered 
to  the  plaintiff,  but  were  left  on  storage  with  Cunningham ; 
and  afterwards  the  latter  delivered  to  tlie  plaintiff,  from  time 
to  time,  all  the  ties  so  purchased  except  252  bundles,  which 
have  never  been  delivered.  Neither  at  the  time  the  contract 
was  made,  nor  afterwards,  were  the  ties  so  purchased  (except 
those  which  were  from  time  to  time  delivered  as  above  stated) 
counted,  or  separated,  or  set  apart,  or  otherwise  distinguished 
from  the  other  ties  held  or  owned  by  Cunningham.  In  Feb- 
ruary, 1876,  the  defendant  purchased  from  Cunningham,  and 
caused  to  be  sold  all  the  ties  the  latter  then  had  on  hand,  about 
400  bundles.     At  the  time  of  this  purchase,  the  balance  of  the 
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ties  which  Cunningham  liad  contracted  to  sell  plaintiff,  212 
bundles,  were  not  separated  or  otherwise  distinguished  from 
the  balance  of  the  ties  then  on  hand.  For  a  fuller  statement 
of  the  facts  of  the  case,  see  report  on  former  appeal. 

The  court  charged  the  jury,  at  the  defendant's  written  re- 
quest, that  if  they  believed  the  evidence,  they  must  find  for 
the  defendant,  and  refused  several  charges  requested  by  the 
plaintiff ;  and  to  these  rulings,  and  to  rulings  on  the  admissi- 
bility of  evidence,  the  plaintiff  duly  excepted,  and  here  assigns 
the  same  as  error. 

James  Cobbs  and  Watts  &  Son,  for  appellant. 

Overall  &  Bestob,  contra. 

STONE,  J. — There  can  be  no  question,  under  the  testimony 
most  favorable  to  appellants,  that  the  contract  by  which  Fry  & 
Co.  purchased  one  thousand  bundles  of  cotton  ties  from  Cun- 
ningham, was  executory.  The  testimony  of  Fry  and  Cunning- 
ham prove  that,  in  unmistakable  terms.  Save  as  they  were 
delivered,  on  Fry's  order,  in  part  performance  of  the  contract, 
tbey  never  were  delivered,  or  separated  from  the  bulk,  or  set 
apart  for  Fry.  Even  when  the  savings  bank,  through  its  presi- 
dent, made  the  purchase,  the  two  hundred  and  fifty-two  bundles, 
constituting  the  unpaid  balance  due  Fry,  lay  undistinguished  in 
a  mass  or  bulk  of  four  hundred  bundles,  and  no  one  could  have 
distinguished,  or  pointed  out  any  particular  bundles  as  belong- 
ing to  Fry.  The  title  to  the  undelivered  ties  never  vested  in 
Fry. — Mobile  Savings  Bank  v.  Fry^  69  Ala.  348. 

After  this  cause  returned  to  the  circuit  court,  the  complaint 
was  amended  by  adding  a  count  in  case.  Rees  v.  Coats^  65 
Ala.  257,  is  relied  on  in  support  of  this  form  of  recovery.  In 
that  case  Coats,  the  plaintiff,  proved  that  he  had  a  contract 
lien,  or  equitable,  verbal  mortgage,  on  the  cotton  alleged  to 
have  been  converted  by  Rees.  Having  a^'ws  in  re — an  interest 
in  the  thing  itself — and  that  interest  being  equitable,  we  held 
that  an  action  on  the  case  lay  for  its  conversion.  This  case  is 
different.  Fry's  claim,  if  claim  he  have,  is  purely  legal.  If 
he  acquired  any  title  to  the  property,  he  acquired  the  whole 
title — a  legal  title.  There  is  not  an  element  of  equitable  title 
in  it.  lie  has  a  right  of  action  against  Cunningham,  not  for 
the  ties ;  for  he  never  ac(]uired  any  title  to  them ;  his  action 
is  ex  contractu^  for  non-compliance  by  Cunningham  with  his 
promise  to  deliver. — Mobile  Life  Insurance  Co.  v.  Ra^idall., 
74  Ala.  170.  He  has  no  cause  of  action  against  the  Mobile 
Savings  Bank. 

Having  ascertained  that  under  the  uncontroverted  facts  of 

Vol.  lxxv. 


1883.]  OF  ALABAMA.  475 

[Meyer  Bros.  v.  Mitchell.] 

this  case  the  plaintiff  never  can  recover,  we  need  not  inquire 
as  to  the  several  rulings  rejecting  testimony,  and  refusing 
charges  requested.  Even  if  there  was  error  in  such  rulings, 
which  we  do  not  decide,  it  did  not  and  could  not  injure  plaintiff. 
1  Brick.  Dig.  780,  §§  96,  97,  98. 
Affirmed. 


Meyer  Bros,  v.  Mitchell. 

BiU   in  Equity  for  SpeciJiG   Performance  of  Contract  for 
Purchase  of  Land. 

1.  Contract  for  sale  of  land;  lohen  void  for  uncertainty  in  description. 
A  contract  for  the  sale  of  land,  described  therein  as  "  sixty  acres  Comi- 
da  and  Cone  bottom,  also  ten  acres  hillside  woodland  adjoining  the 
Mitchell  tract,"  unaided  by  extraneous  evidence  of  identification  of  the 
land  intended  to  be  sold,  is  void  for  uncertainty. 

2.  Same  ;  when  description  of  land,  aided  by  parol. — It  is,  however, 
competent  to  show  by  parol  evidence,  in  aid  of  such  contract,  that,  in 
pursuance  of  its  terms,  the  land  intended  to  be  sold  was  pointed  out  and 
designated  by  the  parties,  and  that  the  purchaser  was  placed  in  posses- 
sion thereof ;  and  when  thus  aided,  the  ambiguity  is  cured,  and  the  land 
identified  by  the  acts  and  conduct  of  the  parties. 

3.  Same ;  statute  of  frauds  ;  when  party  estopped  from  pleading  it. 
Where  a  party  bids  in  a  tract  of  land  at  a  public  sale  made  by  the  ad- 
ministrator of  a  decedent's  estate,  under  a  decree  of  the  chancery  court, 
and  afterwards,  and  before  complying  with  the  terms  of  sale,  he  trans- 
fers his  bid  to  another  in  consideration  that  the  latter  will  convey  to  him 
a  portion  of  the  land  when  he  acquires  title  from  the  administrator,  and 
to  this  the  administrator  assents,  rei)orts  the  sub-purchaser  as  purchaser, 
and  thereafter,  on  payment  of  the  purchase-money,  conveys  the  entire 
tract  to  him,  he  is  thereby  estopped  from  denying  the  validity  of  the  sale 
made  by  the  administrator,  or  from  asserting  that  is  void  under  the 
statute  of  frauds. 

4.  Specific  performance  of  contract  ;  wlien  decreed  against  privies. — The 
rule  is,  that  when  specific  performance  of  a  contract  would  be  decreed 
between  the  original  parties,  it  will  be  decreed  between  all  persons 
claiming  by  privity  under  them,  unless  some  intervening  equity  pre- 
vents ;  and  a  purchaser  of  land,  with  notice  of  a  prior  executory  con- 
tract for  the  sale  of  the  same  land,  stands  in  the  shoes  of  his  vendor, 
and  holds  his  accjuired  title  as  trustee,  and  subject  to  the  equities  of  the 
prior  purchaser. 

5.  Deposition  ;  when  motion  to  suppress  properly  overruled. — The  de- 
position of  a  party  examined  as  a  witness  in  his  own  behalf  should  not 
be  suppressed  on  the  ground  of  a  failure  on  his  part  to  answer  certain 
cross-interrogatories  propounded  to  him,  when  there  is  nothing  in  his 
answers  evincing  an  effort  to  evade  the  disclosure  of  facts  within  his 
knowledge,  and,  considering  his  comparative  intelligence,  all  the  ques- 
tions propounded  to  him  on  cross-examination  seem  to  have  received 
answers  fairly  and  substantially  responsive. 

6.  Exceptions  to  testimony  ;  when  failure  of  chancellor  to  rule  on,  with- 
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out  injury. — The  failure  of  the  chancellor  to  rule  on  exceptions  to  testi- 
mony, if  it  can  be  regarded  as  error,  is  error  without  injury,  when  his 
decree  can  be  sustained  by  other  testimony,  to  which  no  exceptions  were 
taken. 

7.  Contract  attested  by  subscribing  witnesses  ;  proof  of  execution. — In  a 
suit  in  equity  for  the  specific  performance  of  an  executory  contract  for 
the  sale  of  land,  against  the  vendor  and  another  claiming  under  him  by 
subsequent  conveyance,  the  execution  of  the  contract,  if  denied  by  the 
latter,  must  be  proved,  although  the  denial  is  not  under  oath  ;  and  if  the 
contract  is  attested  by  subscribing  witnesses,  its  execution  must  be 
proved  V)y  one  or  more  of  such  witnesses,  unless  sufficient  excuse  is 
shown  for  not  producing  them. 

8.  Sped  fie  performance  of  contract  for  sale  of  lands  ;  when  averments  of 
bill  insufficient. — Proof  without  allegation  is  as  fatal  to  relief  as  is  allega- 
tion without  proof;  and  hence,  in  a  suit  in  equity  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  lands,  which,  unaided  by  extra- 
neous evidence,  is  void  for  uncertainty  in  the  description,  relief  can  not  be 
granted  in  the  absence  of  averments  identifying  the  lands,  although 
they  are  sufliiciently  identified  by  the  proof. 

Appeal  from  Dallas  Chancery  Court. 

Heard  before  Hon.  I^.  S.  Graham. 

This  was  a  bill  in  equity,  exhibited,  on  ITtli  May,  1882,  by 
Andy  Mitchell  against  Marcus,  Joseph  and  Ferdinand  Meyer, 
a  mercantile  partnership  trading  under  the  firm  name  of  Meyer 
Bros.,  and  against  Carlos  D.  Rainey  and  li.  B.  Lovett,  seeking 
the  specific  performance  of  a  contract  of  purchase  of  land  made 
by  the  complainant  with  the  defendants  Rainey  and  Lovett, 
who  afterwards  sold  and  conveyed  the  lands  to  their  co-defend- 
ants, Meyer  Bros. 

As  appears  from  the  record,  on  3rd  December,  1877,  the 
administrator  of  the  estate  of  Alanson  Saltmarsh,  deceased, 
sold  at  public  outcry,  under  a  decree  of  the  chancery  court  of 
Dallas  county,  several  tracts  or  bodies  of  land  situate  in  said 
county  ;  and  at  the  sale  one  of  these  tracts,  known  as  '*  Tract 
H,"  and  containing  eight  hundred  and  forty  acres,  was  bid  off 
by,  and  knocked  dow^n  to  the  complainant  as  purchaser;  the 
terms  of  sale  being  half  cash,  and  the  balance  payable  at 
twelve  months,  with  interest.  On  12th  December,  1877,  and 
before  the  complainant  had  made  the  cash  payment  on  his  pur- 
chase, he  and  the  defendants,  Rainey  and  Lovett,  entered  into 
a  written  contract,  by  which  the  complainant,  in  consideration 
of  sixty  acres  of  the  land  purchased  by  him  and  a  house,  trans- 
ferred his  bid  and  interest  in  the  purchase  made  by  him  to 
them.  That  contract,  omitting  the  signatures,  is  as  follows : 
"  We,  R.  B.  Lovett  and  D.  C.  Rainey,  have  this  day,  the 
twelfth  day  of  December,  agreed  to  give  Andy  Mitchell  sixty 
acres  of  land,  viz.,  fifty  acres  Comida  and  Cone  bottom,  also 
ten  acres  hillside  woodland,  joining  the  Mitchell  tract ;  also 
one  double  house.  In  consideration  of  this,  Andy  has  this  day 
transferred  liis  bid  and  interest  in  eight  hundred  and  forty 
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acres  of  the  Saltmarsh  land  to  said  Mr.  Lovett  and  said  Mr. 
Rainey."  This  contract  was  signed  by  all  the  contracting  par- 
ties and  was  attested  by  subscribing  witnesses.  The  bounda- 
ries of  the  sixty  acres  to  be  retained  by  the  complainant  under 
the  contract  were  discussed  and  understood  at  the  time  of  the 
execution  of  the  contract,  and  afterwards,  were  pointed  out 
and  designated  by  tlie  parties,  and  the  complainant  was  placed 
in  possession  of  the  land,  and  continued  to  remain  in  possession 
thereof,  holding  and  claiming  it  under  said  contract,  until 
some  time  in  1880,  when  Meyer  Bros,  took  possession,  repudi- 
ating the  contract,  and  refusing  to  perform  it  by  executing  a 
conveyance  thereof  to  the  complainant,  as  demanded  by  him. 
The  administrator  of  Saltmarsh's  estate  was  informed  of  the 
contract  soon  after  its  execution,  assented  to  it,  and  in  his  report 
of  the  sale,  substituted  Rainey  as  purchaser  in  place  of  the  de- 
fendant, Lovett  having  retired,  or  by  some  arrangement  with 
Rainey,  not  definitely  shown,  let  the  latter  have  his  interest  in 
the  contract.  Afterwards,  the  purchase-money  having  been 
paid  and  the  sale  confirmed,  the  administrator,  under  the  orders 
of  said  court,  conveyed  the  entire  tract  bid  in  at  said  sale  by 
the  complainant  to  Rainey,  who  went  into  possession  of  the 
land,  except  the  sixty  acres  retained  by  complainant,  shortly 
after  said  contract  was  executed,  and  continued  in  jjossession 
until  some  time  in  the  early  part  of  1879,  when,  for  a  valuable 
consideration,  he  conveyed  the  entire  tract  to  Meyer  Bros., 
who  purchased  with  knowledge  of  complainant's  contract  and 
possession.  The  boundaries  of  the  land  which  complainant 
was  to  have  under  said  contract,  are  shown  by  the  proof,  but 
not  by  the  averments  of  the  bill. 

Meyer  Bros,  answered  the  bill,  denying  the  execution  of  said 
contract  between  complainant  and  said  Rainey  and  Lovett,  as 
well  as  the  other  material  facts  of  the  bill  relied  on  for  relief; 
setting  up  the  statute  of  frauds  both  as  to  the  complainant's 
purchase  at  the  administrator's  sale,  and  as  to  the  contract  made 
by  him  with  Rainey  and  Lovett;  and  insisting  that  they 
were  purchasers  for  value,  and  without  notice  of  said  contract, 
or  of  complainant's  interest  in  tl;e  land  claimed  by  him.  De- 
crees j^/'O  confesso  were  taken  against  the  other  defendants. 

The  chancery  court  overruled  a  motion  made  by  Meyer 
Bros,  to  suppress  the  deposition  of  the  complainant  for  an 
alleged  failure  to  answer  certain  cross-interrogatories  pro- 
pounded by  them  to  him,  he  having  been  examined  as  a  wit- 
ness in  his  own  behalf ;  and  the  court  also  overruled  objections 
made  by  said  defendants  to  the  introduction  of  said  contract  in 
evidence,  and  allowed  it  to  be  read  ;  but  failed  to  pass  on  ob- 
jections made  by  them  to  parts  of  depositions  taken  and  offered 
in  evidence  on  behalf  of  the  complainant. 
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On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
caused  a  decree  to  be  entered,  granting  relief  to  the  complain- 
ant ;  and  that  decree,  and  the  rulings  above  noted  are  here  as- 
signed as  error. 

White  «fe  Wnrrp:,  for  appellants. 

Sumter  Lea,  contra. 

SOMERVILLE,  J. — The  bill  is  one  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  having  been  filed  by 
the  vendee,  Mitchell,  against  his  vendors,  Lovett  and  Rainey, 
and  Meyer  Bros.,  who  were  sub-purchasers  under  them,  de- 
clining to  recognize  their  contract  of  sale  with  the  complainant. 

There  can  be  little  or  no  doubt  of  the  fact,  that  the  descrip- 
tion of  the  land  agreed  to  be  conveyed,  as  set  out  in  the  writ- 
ten agreement  signed  by  the  defendants,  Lovett  and  Rainey,  is 
void  for  uncertainty,  standing  alone  and  unaided  by  other  and 
extraneous  evidence  identifying  the  subject-matter  of  the  sale. 
This  description  is  simply  ''sixty  acres  of  land,  viz.,  fifty  acres 
Comida  and  Cone  bottom ;  also,  ten  acres  hill-side  woodland 
[adjjoining  the  Mitchell  tract." — Thompson  v.  Gordon,,  72 
Ala.  455. 

The  bill,  however,  alleges  that,  pursuant  to  the  terms  of  the 
agreement,  the  particular  sixty  acres  of  land  intended  to  be 
sold  and  conveyed  was  pointed  out  and  designated  by  the  par- 
ties, and  that  the  complainant,  Mitchell,  wsls  placed  in  posses- 
sion of  it,  having  done  what  was  legally  tantamount  to  the  full 
payment  of  the  purchase-money.  Whether  an  ambiguity  of 
this  nature  can  be  removed  by  oral  evidence  of  surrounding 
facts,  showing  the  situation  and  circumstances  of  the  contract- 
ing parties,  and  serving  to  identify  the  subject-matter  of  sale, 
is  a  question  in  regard  to  which  the  authorities  are  greatly  con- 
riicting. —  Thompson  v.  Gordon,  supra.  The  general  rule,  every- 
where recognized,  is,  that  mere  verbal  declarations  as  to  what 
was  intended,  are  not  admissible  in  explanation  of  the  terms  of 
the  writing  itself.  A  just  exception  to  this  rule,  however,  is 
found  in  parol  evidence  going  to  the  identification  of  the  sub- 
ject-matter, a  principle  which  seems  to  have  been  much  favored 
by  the  past  decisions  of  this  court. 

In  Chambers  v.  Itingstaff,  69  Ala.  140,  a  description  of  lands 
in  a  mortgage,  void  on  its  face  for  ambiguity,  was  allowed  to 
be  aided  by  oral  evidence  showing  that  the  grantor  owned  and 
resided  on  certain  lands  in  this  State,  which  were  known  and 
described  by  the  same  numbers  as  those  employed  in  the  mort- 
gage. The  ambiguity  there  arose  from  the  fact  that  the  de- 
scription employed   in  the  instrument  was,  on  the  face  of  it, 
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equally  applicable  to  many  tracts  of  land  located  in  various 
government  surveys.  The  conclusion  was  reached  upon  the 
principle  that  parol  evidence  was  admissible  to  show  the  sur- 
rounding or  attendant  circumstances  under  which  the  contract 
was  made,  and  to  identify  the  subject-matter  to  which  the  par- 
ties referred. 

The  case  of  Ellis  v.  Burden,,  1  Ala.  458,  decided  by  this 
court  more  than  forty  years  ago,  is  a  strong  authority  in  sup- 
port of  the  same  principle  as  applicable  to  the  present  case. 
The  defendant  had  there  agreed  in  writing  to  execute  a  deed 
to  complainant,  conveying  to  him  three  of  sixteen  tenements, 
which  the  complainant  had  contracted  to  build,  each  tenement 
being  rated  at  one  thousand  dollars  in  value.  The  w^ritten 
agreement  was  defective  in  not  stating  either  the  size  of  the 
lot  to  be  conveyed,  which  three  of  the  sixteen  tenements  were 
to  be  included,  or  the  covenants  which  the  deed  was  to  contain. 
Parol  evidence  was  held  admissible  to  show  that,  while  the 
work  was  in  progress,  the  defendant  had  verbally  agreed  with 
the  complainant  as  to  which  three  particular  tenements  were  to 
be  selected  and  conveyed,  that  the  selection  was  accordingly 
made,  and  upon  this  proof  the  complainant  was  decreed  specific 
performance.  This  case  may,  perhaps,  have  gone  too  far  in 
extending  the  application  of  a  sound  principle.  It  can  be  jus- 
tified only  on  the  theory  that  the  selection  of  the  three  tene- 
ments was  an  act  of  negotiation,  performed  by  the  parties  in 
the  construction  of  their  contract.  It  was  an  attendant  fact, 
rather  than  a  mere  verbal  declaration.     ^ 

The  case  of  Mead  v.  Pai'ker  {\lh  Mass.  413),  15,Amer.  Rep. 
110,  presents  a  sound  illustration  of  the  principle  under  discus- 
sion. The  property  there  agreed  to  be  conveyed  was  described 
only  as  "a  house  on  Church  street."  The  court  declared  that 
it  was  not  a  question  of  the  sufficiency  of  the  writing  under 
the  statute  of  frauds,  so  much  as  of  the  right  to  resort  to  parol 
evidence  in  aid  of  the  writing,  with  the  view  of  identifying  an 
ambiguous  subject-matter.  Parol  evidence  was  admitted,  show- 
ing the  circumstances  of  possession,  ownership,  the  situation  of 
the  parties,  their  relation  as  to  each  other  and  to  the  property, 
"  as  they  were  when  the  negotiations  took  place  and  the  writing 
was  made."  It  was  said  that  the  case  could  not  be  distinguished 
from  Hurley  v.  Brouin,  98  Mass.  545,  where  the  writing  dis- 
closed an  agreement  for  the  sale  of  "  a  house  and  lot  situated 
on  Amity  street,"  where  parol  evidence  was  admitted  to  iden- 
tify the  property  intended  to  be  sold. 

The  evidence  shows,  in  the  case  at  bar,  that  the  complainant 
was  placed  in  possession  of  sixty  acres  of  land,  under  the  writ- 
ten agreement  to  convey,  a  description  of  which  is  in  accord- 
ance with  the  more  general  one  given  in  the  writing  itself.  This  " 
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was,  in  our  opinion,  an  act  of  the  contracting  parties  conclusive 
of  tlie  identification  of  tlie  subject-matter  of  sale.  When  aided 
by  parol  proof  of  this  fact,  the  contract  of  conveyance  was 
relieved  of  all  ambiguity  or  uncertainty  in  this  particular.  The 
views  of  the  chancellor  as  to  this  phase  of  the  case  arc  free 
from  error. 

The  statute  of  fraud  has  no  room  for  operation  in  this  case. 
The  complainant  was  possessed  of  a  valuable  right  in  his  ac- 
cepted  hid  for  the  tract  of  land  purchased  by  him  at  auction 
sale  from  the  administrator  of  Saltmarsh's  estate.  This  tract 
included  the  sixty  acres  here  claimed.  The  defendants,  Lovett 
and  Rainey,"  recognized  not  only  the  legal  validity  and  binding 
force  of  the  bid,  but  also  its  pecuniary  value,  and  by  this  ad- 
mission induced  the  complainant  to  stand  aside  and  permit 
them  to  be7^Z«c<?c?  m  his  shoes.  This  the  complainant  did,  and 
thus  they  reaped  the  fruits  of  complainants'  confidence  induced 
by  their  own  conduct.  The  administrator  was  the  only  party 
who  could  interpose  the  defense  of  the  statute  of  frauds.  He 
waived  this  objection,  and,  recognizing  the  validity  of  tlie  sale, 
as  well  as  the  transfer  of  the  complainants'  bid,  executed  a  deed 
to  Rainey,  which  was  done  with  Lovett's  consent.  Under  this 
state  of  facts,  Lovett  and  Raine)'  were  estopped  from  denying 
the  validity  of  the  sale,  or  to  assert  that  it  .was  void  under  the 
statute  of  frauds.  Having  secured  a  valuable  right  by  this  ad- 
mission, upon  the  faith  of  which  complainant  was  induced  to 
act  to  his  prejudice,  they  and  their  privies  in  estate,  Meyer 
Brothers,  must  now  stand  by  the  admission,  whether  it  be  true 
or  false.        • 

It  is  u)anifest  that  when  the  defendants,  Meyer  Brothers, 
purchased  from  Rainey  the  entire  tract  of  land,  described  in 
the  pleadings  as  tract  *'  H,"  and  containing  about  eight  hun- 
dred and  forty  acres,  they  took  it  subject  to  any  existing  equity 
in  favor  of  the  complainant,  Mitchell,  of  which  they  had  notice, 
actual  or  constructive.  The  rule  is,  that  when  specific  per- 
formance of  a  contract  would  be  decreed  between  the  original 
parties  to  the  instrument,  it  will  also  be  decreed  between  all 
persons  claiming  by  privity  under  them,  unless  there  be  some 
intervening  equity  to  prevent.  A  purchaser  with  notice  stands 
in  the  shoes  of  his  vendoi',  and  holds  his  acquired  title  as  a  trus- 
tee, subject  to  pre-existing  equities  or  incuinl>rances. — Sato- 
yers  v.  haker.,  66  Ala.  292  ;  Brewer  v.  Brewer,  19  Ala.  482  ; 
Wiliard's  Eq.  Jnr.  298-99. 

The  proof  is  perfectly  satisfactory  to  our  mind  that  Meyer 
Brothers  had  notice  of  complainant's  rights,  both  actual  and 
constructive,  before  their  purchase  of  these  lands.  The  com- 
plainant was  in  actual  possession  of  the  sixty  acre  tract  in  con- 
'troversy  under  his  contract  for  purchase,  and  this  fact  operated 
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as  constructive  notice  of  his  equity. — Brunson  v.  Brooks.  68 
Ala.  248.  One  of  the  firm,  moreover,  drafted  the  contract 
sought  to  be  enforced  in  tliis  suit,  and  knew  that  complainant 
was  in  possession  of  the  land,  claiming  ownership  under  its 
provisions. 

We  can  discover  no  error  in  the  refusal  of  the  chancellor  to 
suppress  the  deposition  of  the  complainant.  We  see  nothing 
in  his  answers  to  the  various  interrogatories  which  evinces 
any  effort  to  evade  the  disclosure  of  facts  within  his  knowledge. 
Ail  of  the  questions  propounded  to  him  seem  to  have  received 
answers  fairly  and  substantially  responsive,  considering  the 
comparative  intelligence  of  the  complainant,  as  a  witness. 
Buckley  v.  Cunningham,  34  Ala.  69  ;  Black  v.  Black,  38  Ala. 
111. 

It  is  unnecessary  to  consider  the  failure  of  the  chancellor  to 
rule  on  the  various  exceptions  taken  by  appellants  to  the  testi- 
mony. If  this  could  be  regarded  as  error,  it  is  error  without 
injury,  in  as  much  as  the  decree  as  to  these  particular  matters 
can  be  sustained  by  other  testitnony  in  the  record,  to  which  no 
exception  is,  or  can  be  taken. 

There  is  one  exception  taken  to  the  admission  of  testi- 
mony, however,  which  should  have  been  sustained.  The  writ- 
ten agreement  souglit  to  be  enforced  was  attested  by  several 
subscribing  witnesses,  and  its  execution  is  directly  and  not  in- 
cidentally drawn  in  question.  As  against  the  defendants, 
Lovett  and  Rainev,  w^ho  signed  it,  the  statute  renders  it  admis- 
sible evidence  without  any  proof  of  execution,  unless  such  exe- 
cution is  denied  by  .sworn  plea. — Code,  1876,  §  3036  ;  Hooper 
V.  Stra/tan,  71  Ala.  75.  As  against  the  other  defendants, 
Meyer  Brothers,  however,  by  whom  this  instrument  does  not 
purport  to  be  signed,  it  was  clearly  necessarj^  to  make  proof  of 
its  execution,  the  statute  having  no  application  to  mere  strangers 
to  the  instrument.  This  proof  could  l)e  made  only  by  one  or 
more  of  the  subscribing  witnesses,  unless  some  excuse  sufficient 
in  law  could  be  siiown  for  not  producing  them. — Ellerson  v. 
The  State,  69  Ala.  1  ;  1  Greenl.  Ev.  §  569.  The  testimony  of 
other  than  suiiscribing  witnesses  was  incompetent  for  this  pur- 
pose, unless  a  predicate  had  been  first  laid  authorizing  such 
secondary  evidence. 

For  this  error  the  decree  of  the  chancellor  must  be  reversed. 

There  is,  moreover,  a  variance  between  the  allegations  of  the 
bill  and  the  proof,  which  seems  to  us  fatal.  This  variance  re- 
lates to  the  description  of  the  land  agreed  to  be  conveyed.  The 
description  in  the  written  agreement,  as  we  have  seen,  is  void 
for  uncertainty,  at  least,  witiiout  the  aid  of  parol  identification. 
This  uncertainty  is  not  obviated  by  any  superadded  descrip- 
tion in  the  bill,  although  there  is  a  general  averment  that  the 
31 
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complainant  was  placed  in  possession  of  the  lands  agreed  to  be 
conveyed  to  him  by  Lovett  and  Rainey.  If  the  averments  of 
the  bill  had  been  taken  as  confessed,  on  decree  pro  confesso^ 
the  chancellor  would  have  had  no  means  of  identifying  the  par- 
ticular lands  with  such  certainty  as  to  enforce  specific  perform- 
ance. It  may  be  true  that  the  testimony  possibly  furnishes 
such  a  description,  but  proof  without  allegation  is  as  fatal 
as  allegation  without  proof.  The  two  must  concur  as  well  as 
correspond. —  Winter  v.  Merrick  <&  Sons,  69  Ala.  86.  In  suits 
of  the  present  class  seeking  specific  performance,  great  accurary 
of  averment  is  exacted,  and  strict  corresponding  proof  re- 
quired.— Daniel  v.  Collins,  57  Ala.  625. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  should  the  complainant  see  fit 
to  obviate  the  variance  by  an  amendment  of  his  bill. 


Dothard  v,  Denson. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Adverse  possession  of  land;  when  not  extended  by  constructive  pos- 
session.— Adverse  possession  of  land,  without  color  of  title,  is  limited  to 
actual  occupancy  ;  the  rule,  that  the  possession  of  a  part  of  a  tract  will 
be  regarded  as  constructive  possession  of  the  whole,  not  applying  to  such 
a  case. 

2.  Same  ;  claim  of  easement  confers  no  right  to  fee. — The  claim  of  a 
mere  easement,  or  other  right  in  land  less  than  the  entire  fee,  does  not 
confer  any  adverse  right  to  the  fee  ;  but,  to  have  that  effect,  under  the 
statute  of  linntations,  "the  claim  must  be  of  the  entire  title,  exclusive  of 
the  title  of  any  other  person." 

Alpeal  from  Cleburne  Circuit  Court. 

Tried  before  Hon.  LeRoy  F.  Box. 

This  was  a  statutory  real  action  in  tlie  nature  of  ejectment, 
brought  by  William  Dothard  against  L.  P.  Denson  and  others, 
to  recover  designated  portions  of  the  west  half  of  section  six, 
township  seventeen,  range  eleven,  east ;  and  was  commenced 
on  17th  July,  1877.  The  defendants  jointly  pleaded  "  not 
guilty,  and  the  statutes  of  limitations  of  ten  and  twenty  years  ;" 
and  on  issue  joined  on  these  pleas  the  cause  was  tried,  the  trial 
resulting  in  a  verdict  and  judgment  for  the  defendants. 

The  opinion  sufiiciently  indicates  the  facts  disclosed  by  the 
record  necessary  to  an  understanding  of  the  points  decided. 
Vol.  lxxv. 
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Jno.  T.  Heflin  and  Aiken  &  Martin,  for  appellant. 

Smith  &  Smith,  contra. 

SOMERYILLE,  J. — Adverse  possession  of  land,  without 
color  of  title,  is  limited  to  actual  occupancy,  and  hence,  the 
rnle  does  not  apply,  in  such  cases,  that  the  possession  of  part  of 
a  tract  will  be  regarded  as  constructive  possession  of  the  whole. 
Farley  v.  Smithy  39  Ala.  38  ;  Bell  v.  Denson,  56  Ala.  4M.  The 
latter  principle  applies  only  where  the  party  in  possession  holds 
under  some  written  instrument,  or  color  of  title,  describing  the 
boundaries  of  the  land  claimed. — Gordon,  Rankin  &  Co.  v. 
Tweedy,  74  Ala.  232 ;  2  Smith's  Lead.  Cases,  565. 

The  court  properly  excluded  evidence  of  plaintifip's  possession 
of  parts  of  the  tract  sued  for,  other  than  of  those  parts  claimed 
by  the  defendants,  prior  to  the  time  when  the  plaintiff  held 
under  color  of  title. 

It  is  true  that  the  claim  of  a  mere  easement,  or  other  right 
in  land  less  than  the'  entire  fee,  does  not  confer  any  adverse 
right  to  the  fee  simple,  and  that  to  have  this  effect,  under  the 
statute  of  limitations,  "  the  claim  must  be  of  the  entire  title, 
exclusive  of  the  title  of  any  other  person." — N.  O.  &  S.  R.  R. 
Co.  V.  Jones,  68  Ala.  48,  55.  If  the  defendant,  Denson,  had 
purchased  a  mere  miner's  right  to  dig  gold,  and  had  confined 
his  claim  of  title  only  to  this  right,  the  foregoing  principle 
would  find  application  to  the  present  case.  The  second  charge 
requested  by  the  plaintiff  was  properly  refused,  however,  be- 
cause it  excluded  from  the  consideration  of  the  jury  the  fact 
that  the  claim  of  the  defendant,  Denson,  was  to  the  entire  title, 
and  was  not  confined  to  the  mere  right  of  mining  on  the  land 
in  controversy. 

The  other  rulings  of  the  court  we  need  not  discuss.  They 
are  settled  to  be  correct  in  the  opinions  heretofore  rendered  in 
this  cause  on  former  appeals. — Dothardv.  Denson,  72  Ala.  541 ; 
Bell  V.  Denson,  56  Ala.  444. 

Judgment  affirmed. 


McLeod  V.  McLeod. 

Action  for  Malicious  Prosecution. 

1.  Alias  warrant  of  arrest ;  clerk  of  county  court  viay  issue. — An  alias 
warrant  of  arrest,  not  being  a  judicial  act,  may  be  issued  by  the  clerk  of 
the  county  court. 
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2.  Same  ;  when  defect  in  amendable. — A  variance  between  the  original 
warrant  of  arrest  charging  the  offense  of  trespass  after  warning,  which 
follows  the  affidavit,  and  an  alias  subsequently  issued,  in  the  christian 
name  of  the  owner  of  the  lands  on  which  the  trespass  is  charged,  is  a 
mere  clerical  error,  which  may  be  corrected  by  the  affidavit  and  original 
warrant. 

3.  Same  ;  duty  of  court  to  issue  ;  admissible  evidence  in  action  for  ma- 
licious prosecution. — A  warrant  of  arrest  issued  on  affidavit  by  the  county 
court  having  been  returned  not  executed,  it  is  the  duty  of  the  court,  of 
its  own  motion,  to  issue  an  alias,  that  the  defendant  may  be  brought  to 
trial  and  the  prosecution  ended ;  and  in  an  action  for  malicious  prosecu- 
tion by  the  accused  against  the  prosecutor,  the  latter  can  not  object 
to  the  alias  as  evidence,  on  the  ground  that  it  was  issued  without  his 
request. 

4.  Action  for  malicious  prosecution  ;  when  evidence  of  age  of  plaintiff 
inadmissible. — In  an  action  for  a  malicious  prosecution  for  the  offense  of 
trespass  after  warning,  it  is  not  permissible  for  the  plaintiff  to  prove  that 
she  is  a  very  old  person. 

5.  Same  ;  probable  cause. — Probable  cause  not  depending  on  the 
actual  state  of  the  case  in  point  of  fact,  but  upon  the  honest  aijd  reason- 
able belief  of  the  party  prosecuting,  a  want  thereof  can  not  1)e  inferred 
from  a  failure  or  abandonment  of  the  prosecution  ;  but  the  fact  that  the 
prosecution  was  abandoned  should  be  weighed  by  the  jury,  in  connection 
with  the  other  circumstances  of  the  case,  in  determining  whether,  at  the 
institution  of  the  prosecution,  there  was  probable  cause  for  believing  the 
accused  was  guilty  of  the  offense  charged. 

6.  Same  ;  ivhen  probable  cause  a  question  of  law. — The  facts  being  un- 
disputed, probable  cause  vel  non  is  a  question  of  law. 

Appeal  from  Crenshaw  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubkard. 

As  originally  brought,  this  was  an  action  by  Margaret,  Mack 
and  Alexander  McLeod  against  Hugh  McLeod,  to  recover  dam- 
ages for  an  alleged  malicious  prosecution  of  the  plaintiffs  by 
the  defendant  for  the  offense  of  trespass  after  warning.  The 
cause  was  before  this  court  at  a  former  term,  when  it  was  re- 
manded on  a  reversal  of  the  judgment  of  the  circuit  court.  See 
McLeod  V.  McLeod,  73  Ala.  42.  After  remandment,  the 
complaint  was  amended  bv  striking  out  the  names  of  Mack 
and  Alexander  McLeod  as  parties  plaintiff,  and  the  suit  was 
afterwards  prosecuted  in  the  name  of  Margaret  McLeod  alone. 
The  trial  was  had  on  issue  joined  on  the  plea  of  not  guilty,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff. 

As  shown  by  the  evidence  eml)odied  in  the  bill  of  excep- 
tions, the  defendan't,  in  April,  LS81,  made  an  atHdavit  before 
the  judge  of  the  county  court  of  said  county,  ch;ii-i>;iiig  the 
original  plaintiffs  with  trespass  after  warning,  on  which  a  war- 
rant of  arrest  was  issued  by  said  judge.  This  warrant  was 
returned  not  served  by  the  slieriff  on  25th  April,  1881  ;  and 
on  11th  May,  1881,  the  clerk  of  the  county  court,  in  the  name 
of  the  judge,  issued  an  alias  warrant,  under  which  the  arrest 
was  made.  When  the  alias  was  issued,  the  defendant  was  not 
present,  and  did  not  request  its  issuance.     It  is  recited  in  the 
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bill  of  exceptions  that  "  tlie  records  of  the  county  court  failed 
to  show  any  order  for  an  alias  warrant."  Objection  was  made 
to  the  introduction  in  evidence  of  the  alias  warrant,  the 
grounds  of  which  are  sufficiently  indicated  in  the  opinion. 
The  objection  was  overruled,  the  paper  read  in  evidence,  and 
the  defendant  excepted.  The  prosecution  having  been  con- 
tinued at  first  term,  at  the  next  terra  thereafter  a  nolle  prosequi 
was  entered  on  motion  of  the  prosecutor. 

The  plaintiff  was  allowed  to  prove,  against  the  defendant's 
objection,  that  she  was  about  seventy-three  years  of  age ;  and 
to  this  ruling  the  defendant  excepted.  The  defendant  also  re- 
served an  exception  to  the  charge  given  by  the  court  and 
copied  in  the  opinion.  Other  facts  were  in  evidence,  and  other 
exceptions  were  reserved,  which  the  opinion  does  not  render 
necessary  to  be  stated  in  this  report. 

The  rulings  above  noted  are  among  the  assignments  of  error 
here  made. 

John  Gamble,  for  appellant. 

Name  of  appellee's  counsel  not  disclosed  by  the  record. 

STO!NE,  J. — Judges  of  the  county  court  have  authority  to 
employ  clerks,  "  who  may  do  all  acts  not  judicial  in  their 
character." — Code  of  1876,  §  721.  The  mere  issuance  of  an 
alias  warrant  of  arrest  is  not  a  judicial  act,  and  may  be  done 
by  a  clerk  of  the  county  court. — Seaioright  v.  Halso,  65  Ala. 
431. 

The  original  warrant,  pursuing  the  affidavit,  commanded  the 
arrest  of  Margaret  McLeod,  for  an  alleged  trespass  after  warn- 
ing on  the  lands  of  Leony  McLeod.  The  alias  charged  the 
trespass  as  committed  on  the  lands  of  Leroy  McLeod.  This 
•^as  a  mere  clerical  error,  which  could  be  corrected,  alike 
by  the  affidavit,  and  by  the  original  warrant.  There  was  no 
error  in  admitting  it  in  evidence. 

It  was  objected  that  the  alias  warrant  of  arrest  was  issued 
without  the  request  of  Hugh  McLeod,  who  had  made  the  affi- 
davit, and  sued  out  the  original  warrant.  On  this  ground  it  is 
urged  that  the  alia^  was  improperly  received  in  evidence  in 
this  cause.  We  can  not  agree  to  this.  When  the  affidavit  was 
made,  charging  Mrs.  McLeod  with  the  commission  of  the 
offense,  this  was  the  institution  of  a  prosecution,  ^nd  furnished 
authority  to  the  judge  of  the  county  court  to  issue  the  warrant 
therefor,  without  other  request.  In  fact,  it  became  his  duty  to 
do  so.  That  affidavit  was  made,  and  the  warrant  sued  out 
April  22d,  returnable  April  25th.  The  original  was  not  served, 
and  was  so  returned.     It  was  then   the  duty  of  the  court  to 
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issue  an  alias,  that  the  defendant  might  be  brought  to  trial, 
and  the  prosecution  ended.  The  alias  was  issued  May  11th. 
The  defendant  can  not  complain  of  this,  unless,  before  the  is- 
suance of  the  alias,  he  had  procured  a  nolle  2^'osequi  of  the 
proceeding,  with  the  permission  of  the  court.  One  or  the 
other  of  these  courses  was  necessary  to  put  an  end  to  the  prose- 
cution. 

"We  will  not  say  there  might  not  be  cases  in  w^iicli  the  ex- 
treme youth  of  a  person  charged  with  an  offense,  or,  perhaps, 
with  a  tort,  may  be  considered,  in  determining  the  question 
and  degree  of  guilt.  Capacity  to  commit  crime,  or  to  commit 
a  tort,  may  certainly  become  a  pertinent  inquiry.  But  it  is 
not  permissible,  in  such  an  action  as  this,  to  prove  that  the 
person  alleged  to  have  been  maliciously  prosecuted,  is  a  very 
old  person.  Old  persons  can  commit  trespasses  after  warning, 
as  well  as  younger  ones.  There  may  be  offenses  which  very 
old  persons — old  females  particularly — would  be  scarcely  ca- 
pable of  committing ;  and,  hence,  there  might  be  issues  in 
which  such  inquiry  would  be  legal  and  pertinent.  This  is  not 
one  of  them.  The  only  influence  such  testimony  could  exert 
in  this  case,  was  an  improper  one,  and  it  should  not  have  been 
admitted. — Motes  v.  Bates,  74  Ala.  374. 

To  maintain  an  action  for  a  malicious  prosecution,  three 
facts  must  be  shown  ;  that  it  was  instituted  without  probable 
cause,  that  it  was  malicious,  and  that  it  has  been  determined. 
The  proof  of  each  of  these  facts  rests  with  the  plaintiff. 
Malice  may  be  inferred  fi-om  the  want  of  probable  cause  for 
setting  the  prosecution  on  foot.  Can  the  want  of  probable 
cause  be  inferred  from  a  failure  or  abandonment  of  the  prose- 
cution ?  To  hold  that  the  final  result  of  a  trial  in  chief  shall 
determine  the  right  to  make  the  arrest,  would  render  criminal 
prosecutions  very  perilous ;  so  perilous  that  few  would  be  found 
to  undertake  them.  The  question  in  such  cases  is  not  whether 
the  accused  was  in  fact  guilty,  but  whether  the  prosecutor, 
acting  in  good  faith,  and  on  the  reasonable  appearance  of 
things,  entertained  the  reasonable  belief  of  his  guilt.  As  said 
in  James  v.  Phelps,  11  Ad.  &  El.  489,  probable  cause  does 
not  depend  on  the  actual  state  of  the  case,  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the  party  prosecuting. 
Stone  V.  Crocker,  24  Pick.  81 ;  Scott  v.  Simpson,  1  Sandf.  S. 
C.  601,  Nor  is  it  conclusive,  or  even  prima  facie  evidence 
of  a  want  of  probable  cause,  that  the  prosecutor,  after  setting 
the  prosecution  on  foot,  afterwards  abandoned  it,  or  permitted 
a  nolle  pyrose^pd  to  be  entered. — Purcell  v.  McNamara, 
1  Camp.  199;  s.  c.  9  East,  361 ;  Roberts  v.  Bayles,  1  Sandf. 
S.  C.  47.  This  doctrine  rests  on  the  obvious  principle,  sanc- 
tioned alike  by  reason  and  authority,  that  the  prosecutor,  at  the 
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institution  of  the  proceedings,  may  have  the  honest  and  reason- 
able conviction  of  the  existence  of  criminating  facts  and  cir- 
cumstances, which  amount  to  probable  cause  for  believing  the 
accused  guilty.  Such  criminating  facts  and  circumstances,  if 
acted  on  in  good  faith,  constitute,  in  law,  a  complete  defense, 
although  it  may  afterwards  turn  out  the  accused  was  innocent. 
Cases  are  not  infrequent,  in  which  circumstances  of  suspicion 
point  to  a  supposed  offender,  so  strong  in  their  character,  as  to 
amount  to  probable  cause ;  and  subsequent  disclosures  prove 
satisfactorily  that  the  imputation  was  in  fact  groundless.  Such 
disclosure  would  justify  and  demand  an  abandonment  of  the 
prosecution  ;  and  the  abandonment  would  not  make  a  irrima 
facie  case  of  want  of  probable  cause.  So,  prosecutions  are 
sometimes  abandoned,  because  necessary  testimony,  once  exist- 
ing, is  no  longer  obtainable. — 2  Greenl.  on  Ev.  (14th  Ed.) 
§  455,  and  notes. 

It  is  not  to  be  inferred  from  what  we  have  said,  that  the  act 
of  abandoning  a  prosecution  is  not  evidence  to  be  weighed  by 
the  jury.  That,  and  all  other  circumstances,  should  be  consid- 
ered in  determining  whether,  at  the  institution  of  the  prosecu- 
tion, there  was  probable  cause  for  believing  the  accused  was 
guilty  of  the  offense  charged. — 4  Wait's  Ac.  &  Def.  342 ;  2 
Brick.  Dig.  236,  §§  1.  2,  3,  4.  And  the  facts  being  undis- 
puted, probable  cause  net  non,  is  a  question  of  law. — Ewing  v. 
Sandford,  19  Ala.  605. 

The  court  charged  the  jury  "  that  if  they  believed  from  the 
evidence  that  the  prosecution  was  nol-prossed  at  the  instance 
of  defendant,  and  no  explanation  was  given  for  so  doing,  this 
would  be  prima  facie  evidence  of  a  want  of  probable  cause." 
In  this  the  circuit  court  erred. 

There  is  nothing  in  any  of  the  other  objections  urged. 

Reversed  and  remanded. 


Vaiidegrift,  Adni'r,  v.  Abbott. 

Action  on  Promissory  Note. 

1.  Rent  of  decedent's  lands;  when  contract  for  repairs  binding  on  ad- 
ministrator.— An  administrator  having,  under  the  statute,  the  power  to 
rent  the  lands  of  his  intestate,  this  power  and  the  duty  to  rent  resulting 
therefrom  authorize  him  to  make  such  repairs  as  are  necessary  to  render 
the  lands  tenantable ;  and  if,  even  in  the  absence  of  such  power,  an  ad- 
ministrator should  stipulate  with  the  tenant  for  making  repairs,  he  could 
not  avoid  the  stipulation,  and  whoever  claimed  its  enforcement  would 
take  it  cum  onere. 
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2.  Rent  of  lands;  right  of  tenant  to  recoup  damages  resulting  from 
failure  to  repair. — In  an  action  against  a  tenant  for  the  recovery  of  rent, 
if  he  is  entitled  to  damages  in  c.  msequence  of  the  failure  of  the  landlord 
to  repair  according  to  a  covenant  in  the  lease,  or  in  an  agreement  made 
at  the  time  of  the  contract  of  renting,  he  may  recoup  the  damages  by 
way  of  reducing  or  extinguishing  the  rent. 

3.  Contract  partly  in  ivriting  and  partly  in  parol;  admissibility  of 
parol  evidence. — If  a  statute  does  not  intervene,  contracts  may  be  ex- 
pressed partly  in  writing,  and  partly  in  parol ;  and  if  the  writing  does 
not  purport  to  set  out  the  entire  contract,  but  only  the  part  thereof  which 
is  obligatory  on  the  party  making  it,  parol  evidence  is  admissible  to  es- 
tablish a  distinct  and  separable  part  of  the  contract,  obligatory  on  the 
other  party,  but  not  reduced  to  writing.  {Evans  v.  Bell,  20  Ala.  509, 
overruled  on  this  point.) 

4.  Same. — Hence,  where  only  the  promise  of  a  tenant  to  pay  rent  is 
reduced  to  writing,  parol  evidence  is  admissible  to  establish  a  distinct 
and  separable  contract  on  the  part  of  the  landlord  to  repair,  made  con- 
temporaneously with  the  writing. 

5.  Agreement  to  repair;  measure  of  damages. — When  a  landlord  stipu- 
lates to  make  repairs,  and  fails  to  do  so,  it  is  not  the  duty  of  the  tenant 
to  cause  the  repairs  to  be  made,  limiting  his  recovery  to  the  expenses 
thereby  incurred  ;  but  he  has  the  right  to  rely  upon  the  landlord's  promise 
to  make  them,  and  for  a  breach  of  the  promise,  the  landlord  is  liable  for 
such  damages  as  are  the  natural  and  proximate  result. 

Appeal  from  St,  Clair  Circuit  Court, 

Tried  before  John  Hendkrson,  Esquire,  Special  Judge. 

This  was  an  action  on  a  promissory  note,  brought  by  James 
E.,  Vandegrift,  as  the  administrator  of  the  estate  of  John  J. 
Abbott,  deceased,  against  W.  R.  Abbott,  J.  W,  Casper  and  J. 
B,  Robinson,  the  makers  of  the  note.  The  defendants  pleaded, 
among  other  things,  the  following  plea  :  "  That  the  plaintiff, 
as  the  administrator  of  the  estate  of  the  said  John  J,  Abbott, 
deceased,  rented  at  public  outcry  the  lands  belonging  to  said 
estate,  and  that,  at  said  renting,  the  plaintiff,  as  such  adminis- 
trator, promised  and  agreed  to  repair  the  fence  around  said 
land  so  rented,  so  as  to  secure  the  crop  raised  on  said  land  for 
said  year  1878 ;  and  that  said  plaintiff  failed  and  refused  to 
repair  said  fence.  Whereby  said  defendants  sustained  great 
damage,  to-wit,  two  hundred  dollars,  by  stock  breaking  into, 
and  destroying  said  crop.''  The  plaintiff  demurred  to  the  plea, 
on  the  ground  that  the  matter  set  up  therein  was  an  individual 
liability  of  the  plaintiff,  "and,  as  such,  could  not  be  set  off" 
against  the  note  sued  on.  Tiie  court  overruled  the  demurrer, 
and  the  cause  was  tried  on  issues  joined  on  this  and  other 
pleas,  the  trial  resulting  in  a  verdict  and  judgment  for  the  de- 
fendant. 

After  the  plaintiff  had  read  the  note  sued  on  to  the  jury,  the 
defendant  Abbott  was  examined  as  a  witness  on  behalf  of  the 
defendants,  and  testified  that  the  plaintiff,  as  such  administra- 
tor, on  10th  October,  1877,  after  due  notice,  offered  "to  rent, 
at  public  outcry,  to  the  highest  bidder  a  [jurtion  of  the  lands 
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of  said  estate,  but  having  obtained  only  a  few  bids,  stopped 
before  any  bid  was  accepted  ;  that  it  was  suggested  to  the 
administrator  to  agree  to  tix  up  the  fence  in  good  condition,  in 
order  to  obtain  more  and  better  bids  ;  and  thereupon  the  admin- 
istrator agreed  to  lix  up  the  fence  around  said  lands  so  to  be 
rented,  by  1st  February,  187S,  sufficiently  to  protect  the  crops, 
and  then  proceeded  to  offer  said  lands  for  rent ;  that  witness 
bid  off  for  rent  about  forty-five  acres  at  the  sum  of  $66.50,  for 
which  sum  he,  with  the  other  defendants,  afterwards,  but  on 
said  day,  executed  the  note  sued  on  in  this  case ;  and  that  wit- 
ness took  possession  of,  and  cultivated  said  land,  and,  in  conse- 
quence of  plaintiff's  failure  to  repair  said  fence,  stock  broke 
into,  and  destroyed  a  large  portion  of  his  crop,  to-wit,  two 
hundred  and  ten  dollars  worth."  The  plaintiff  offered  to  prove 
by  said  witness,  that  he,  the  witness,  ''  could  have  fixed  the  fence 
around  the  premises  so  rented  by  him  in  due  time,  if  he  would 
have  done  so ;  that  witness  had  the  time  to  do  this,  and,  by  so 
doing,  he  could  and  would  have  prevented  damages  to  his  crop 
on  said  rented  premises  by  stock  breaking  in.  But  the  court 
refused  to  allow  the  offered  proof  to  be  made,"  and  the  plain- 
tiff' excepted. 

The  foregoing  being  the  substance  of  all  the  evidence  intro- 
duced on  the  trial,  the  court  charged  the  jury,  ex  mero  motxi^ 
"  that  if  the  evidence  shows  that  stock  broke  into  the  fields  the 
plaintiff  rented  to  defendant,  and  injured  and  destroyed  his 
crop,  and  that  plaintiff  agreed  and  contracted  to  repair  the 
fence,  and  failed  to  do  so,  and  that  this  breaking  and  injury  re- 
sulted from  plaintiff's  failure  to  repair  the  fence,  as  he  had 
contracted  to  do,  and  that  the  damage  thus  resulting  to  defend- 
ant was  as  much  as,  or  more  than  plaintiff's  note,  plaintiff  can 
not  recover."  To  this  charge  the  plaintiff  duly  excepted,  and 
also  to  the  refusal  of  the  court  to  give  the  following,  among 
other  charges,  requested  by  him  in  writing  :  1.  "  If  the  jury 
believe  the  evidence  in  this  case,  they  must  find  for  the  plain- 
tiff." 2.  "  If  the  jury  believe  from  the  evidence,  that  the  note 
sued  on  in  this  case  was  executed  after  the  land  was  rented,  for 
which  the  note  was  given,  the  note  should  disclose  whether  or 
not  the  plaintiff  was  to  make  repairs  on  the  premises  so  rented  ; 
and  oral  evidence  can  not  be  allowed  to  contradict  such  note." 
3.  "  All  previous  and  parol  agreements  are  merged  into  a 
written  agreement  subsequently  entered  into  by  the  parties; 
and  such  written  agreement  is  the  sole  expounder  of  the  agree- 
ment." 

The  rulings  above  noted  are  here  assigned  as  error. 

James  R.  Vandegrift,  for  appellant. 
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John  W.  Inzer,  contra. 

BRICKELL,  C.  J. — 1.    An  administrator  has  by  statute  the 

f)Ower,  and  the  power  comprehends  the  duty  of  renting  the 
ands  of  the  intestate. — Code  of  1876,  §  2446.  The  power  and 
duty  will  authorize  him  to  make  such  repairs  as  are  necessary 
to  render  the  lands  tenantable ;  otherwise  it  will  be  incapable 
of  just  and  prudent  exercise.  But  if  the  argument  of  the 
counsel  for  the  appellant  were  conceded,  and,  without  author- 
ity, upon  renting  the  lands,  an  administrator  should  stipulate 
with  the  tenant  for  the  making  of  repairs,  he  could  not  avoid 
the  stipulation  ;  it  would  be  binding  upon  him,  would  inhere 
to  the  contract  of  renting,  and  whoever  claimed  its  enforcement 
would  take  it  cum  onere.  As  a  general  rule,  a  trustee  can  not 
avoid  his  contracts,  or  nullify  his  acts,  because  they  may  be  in 
violation  of  the  trust,  or  an  excess  or  abuse  of  the  authority 
with  which  he  is  invested. — Stoudemeir  v.  Williamson,  29  Ala. 
558 ;  Farrow  v.  Bragg.  30  Ala.  261 ;  Riddle  v.  Bill,  51  Ala. 
224. 

2.  It  has  been  repeatedly  decided  that,  in  an  action  against 
a  tenant  for  the  recovery  of  rent,  if  he  is  entitled  to  damages 
in  consequence  of  the  failure  of  the  landlord  to  repair  accord- 
ing to  a  covenant  in  the  lease,  or  an  agreement  made  at  the 
time  of  the  contract  of  renting,  he  may  recoup  the  damages  by 
way  of  reducing  or  extinguishing  the  rent. — Waterman  on  Set- 
off, 580;  Culver  V.  Bill,  68  Ala.  66;  Westlake  v.  DeGraw,  25 
Wend.  669.  It  is  not,  as  is  argued  by  the  counsel  for  the  ap- 
pellant, a  (juestion  of  set-off.  The  two  demands  spring  out  of 
the  same  ti-ansaction,  and  there  is  a  natural  equity  that  the  one 
should  compensate  the  other,  and  that  only  the  balance  should 
be  recoverable. — Batchett  v.  Gibson,  13  Ala.  587 ;  Batterman 
V.  Pierce,  3  Hill  (N.  Y.),  171. 

3.  The  admission  of  parol  evidence  of  the  agreement  of  the 
landlord  to  repair  did  not  offend  the  general  rule,  that  parol 
evidence  is  inadmissible  to  vary  or  contradict  a  contract  in  writ- 
ing. The  contract  in  writing  was  the  promise  of  the  tenant  to 
pay  the  rent ;  the  agreement  of  the  landlord  to  repair  was 
a  distinct  and  separable  contract,  though  made  contempo- 
raneously. Contracts,  if  a  statute  does  not  intervene,  may  be 
expressed  partly  in  writing,  and  partly  in  parol.  If  the  writing 
does  not  purport  to  set  out  the  entire  contract,  if  it  purports  to 
set  out  only  the  part  of  the  contract  which  is  obligatory  on  the 
party  making  it,  there  is  no  just  objection  to  parol  evidence  of 
the  distinct  and  separable  part  of  the  contract,  not  reduced  to 
writing,  obligatory  upon  the  other  party. — 2  Whart.  Ev.  §  1015  ; 
Garrow  v.  Carpenter,  1  Port,  359;  Brown  v.  Isbell,  11  Ala. 
1009 ;  Patton  v.  Beecher,  62  Ala.  585 ;  Buckahee  v.  Sheppardy 
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[ante,  p.  342].  The  case  of  Evans  v.  Bell,  20  Ala.  509,  assert- 
ing a  contrary  doctrine,  is  erroneous. 

4.  It  was  not  the  duty  of  the  tenant  to  cause  the  repairs  to 
have  been  made,  limiting  his  recovery  to  the  expenses  thereby 
incurred.  He  had  the  right  to  rely  upon  the  promise  of  the 
appellant  to  make  them,  and  for  a  breach  of  the  promise  the 
appellant  is  liable  for  such  damages  as  were  the  natural  and 
proximate  result. — Culver  v.  Hill,  68  Ala.  Q6. 

Affirmed. 


McAUilley  et  al,  v^  Horton  et  aU 

Application  for  A  uthority  to  erect  Mill-Dam. 

1.  Common  law  writ  of  certiorari ;  its  functions  and  office. — The  func- 
tions of  the  common  law  writ  of  certiorari  extend  alike  to  questions  touch- 
ing the  jurisdiction  of  the  subordinate  tribunal,  and  the  regularity  of  its 
proceedings ;  and  by  it  errors  of  law,  apparent  on  the  face  of  the  record, 
may  be  corrected,  but,  in  the  absence  of  statutory  authority,  conclusions 
of  fact  can  not  be  reviewed. 

2.  Same  ;  tried  on  the  record. — In  such  case,  the  trial  is  not  de  novo, 
but  on  the  record ;  and  the  only  matter  to  be  determined  is  the  quash- 
ing or  the  affirmation  of  the  proceedings  brought  up  for  review. 

3.  Erection  of  mill-dams;  jurisdiction  of  probate  court. — The  jurisdic- 
tion of  the  probate  court  touching  the  erection  of  dams  for  mills,  etc., 
being  special  and  limited,  the  record  must  affirmatively  show  a  full  and 
substantial  compliance  with  all  the  requirements  of  the  statute. 

4.  Same;  inquest  of  jury. — In  such  case,  the  inquest  of  the  jury  is 
sufficient  if  it  is  clearly  responsive  to  all  the  matters  which  the  statute 
requires  the  jury,  to  investigate ;  but  any  finding  of  the  jury  which  falls 
short  of  this  requirement,  is  defective,  and  will  authorize,  on  motion  of 
any  party  to  the  record,  the  entire  proceedings  to  be  vacated  or  quashed. 

5.  Same  ;  oath  to  jury. — Where  the  recital  of  the  inquest  is,  that  the 
jury,  before  proceeding  to  their  investigation,  were  "first  duly  sworn  and 
charged  by  said  sheriff  as  required  by  law,"  and  the  return  of  the  sheriff 
shows  that  the  jury  were  sworn  and  charged  by  him  in  the  precise  lan- 
guage of  the  statute,  this  sufficiently  shows  that  the  jury  were  sworn  as 
required  by  the  statute. 

6.  Same ;  sufficiency  of  inquest. — Where  the  jury,  after  being  charged 
by  the  sheriff  according  to  the  exact  requirements  of  the  statute,  find 
that  "no  land,  above  or  below  the  proposed  site  of  the  dam,  will  be 
damaged  more  than  by  the  natural  overflow  of  the  creek  on  which  the 
dam  is  to  be  built,"  this  is  sufficient  to  negative  the  idea  that  either  the 
residences  of  the  owners  of  such  lauds,  or  the  outhouses,  enclosures,  gar- 
dens or  orchards  thereon  would  be  injured  by  the  overflow  resulting  from 
the  erection  of  the  dam. 

Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  S.  H.  Sprott. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

Wm.  p.  Webb,  for  appellants. 

James  B.  Head,  contra. 

SOMERYILLE,  J. — The  present  appeal  is  from  a  judgment 
of  the  circuit  court  quashing  a  writ  of  certiorari,  which  had 
been  granted  by  the  judge  of  that  court  for  the  purpose  of  re- 
viewing the  regularity  of  certain  ad  quod  damnum  proceedings 
in  the  probate  court  of  Greene  county.  The  design  of  these 
proceedings  was  to  authorize  the  erection  of  a  mill-dam  under 
the  provisions  of  the  statute,  as  embraced  in  sections  3555-3579 
of  the  present  Code,  of  1876. 

The  appellants  became  parties  in  the  mode  prescribed  by 
section  3576,  which  required  them  to  make,  for  this  purpose, 
an  affidavit  that  they  were  interested,  and  to  give  security  for 
the  costs. 

In  the  case  of  the  Town  of  Camden  v.  Block,  65  Ala.  236, 
in  discussing  the  functions  of  the  common-law  writ  of  certiorari, 
we  observed,  that  it  extended  alike  to  questions  touching  the 
jurisdiction  of  the  subordinate  tribunal,  and  the  regularity  of 
its  proceedings.  "The  appropriate  office  of  the  writ,"  we 
further  added,  "  is  to  correct  errors  of  laio,  apparent  on  the 
face  of  the  record.  Conclusions  of  fact  can  not  be  reviewed, 
unless  specially  authorized  by  the  statute.  The  trial  is  not  de 
novo,  but  on  the  record ;  and  the  only  matter  to  he  determined 
is,  the  QUASHING  or  the  afp^ikmation  of  the  proceedings  hr ought 
up  for  review.'''' 

The  objection  of  the  appellants  is,  that  the  circuit  court 
erred  in  quashing  the  writ  of  certiorari  itself,  instead  of 
quashing  the  proceedings  ad  quod  damnum,  which,  it  is  in- 
sisted, presented  errors  of  law  apparent  upon  the  face  of  the 
record. 

The  jurisdiction  conferred  on  the  probate  court  in  matters 
of  this  character  has  often  been  lield  to  be  special  and  limited, 
and  the  rule  is  well  settled  that  the  record  must,  in  all  such 
cases,  affirmatively  show  a  full  and  substantial  compliance  with 
all  the  requirements  of  the  statute.  Section  3564  of  the  Code 
specifies  what  particular  matters  of  inquiry  are  to  be  investi- 
gated by  the  jury,  after  they  have  been  sworn  and  charged  by 
the  sheriff,  wlio  is  required  to  attend  with  the  jury  at  the  place 
where  the  dam  is  proposed  to  be  erected.  All  of  these  several 
matters  of  inquiry  we  need  not  here  reiterate.  The  record 
shows  that  the  jury  were  accurately  charged  by  the  sheriff  in 
reference  to  each  of  these  duties. 

We  understand  it  to  be  settled  by  the  past  decisions  of  this 
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court,  that  it  is  sufficient,  so  far  as  concerns  the  inquest  of  the 
jury,  if  it  is  clearly  responsive  to  all  of  these  matters  which 
the  statute  requires  the  jury  to  investigate.  Any  finding  of 
the  jury,  which  falls  short  of  this  requirement,  is  defective, 
and  would  authorize  the  entire  proceedings  to  be  vacated,  or 
quashed,  on  motion  of  any  party  to  the  record. — Martin  v. 
Rushton,  42  Ala.  289 ;  Ovjen  v.  Jordan,  27  Ala.  608. 

It  is  contended  that  the  probate  court  proceedings  were  de- 
fective in  failing  to  show  that  the  jury  were  sworn  "  to  dis- 
charge their  duties  fairly  to  the  best  of  their  ability,"  as  re- 
quired by  the  statute. — -Code,  §  3564.  The  recital  of  the  in- 
quest is,  that  the  jury,  before  proceeding  to  their  investigation, 
were  ''  first  duly  sworn  and  charged  by  said  sheriff  as  required 
hy  law.''''  In  addition  to  this,  the  return  of  the  sheriff  shows 
that  the  jury  were  sworn  and  charged  by  him  in  the  precise 
language  prescribed  by  the  statute.  This,  in  our  opinion,  was 
sufficient,  and  the  identical  question  was  so  decided  in  Rushton 
V.  Martin,  43  Ala.  555. 

It  is  further  insisted  that  the  record  fails  to  show  that  the 
jury  examined  '"'■the  land  above  «n<^Je/oi^,  belonging  to  others," 
which  would  probably  be  overflowed  or  injured,  with  tiie  view 
of  assessing  the  damages  resulting  from  the  erection  of  the 
dam ;  or  to  ascertain  if  "  the  res'idence^'^  or  "  outhouses,  en- 
closures, gardens,  or  orchards^''  of  the  owner  of  such  lands 
would  be  overflowed. — Code,  §  3564. 

The  inquest  of  the  jury  makes  reference  to  the  "charge" 
given  them  by  the  sheriff,  which  is  the  only  chart  of  their 
duties  under  the  law,  and  the  two  must  obviously  be  construed 
together,  each  constituting  a  part  of  the  record,  and  of  the  ad 
quod  damnum  proceedings  It  is  certified  that  the  jury  met 
at  the  place  for  erecting  the  dam,  specified  in  the  application, 
"to  inquire  touching  the  matters  contained  in  said  application," 
and  after  having  been  properl}'  sworn,  that  "  they  proceeded 
and  made  the  examination  and  inquiries  in  a  thorough  and 
impartial  and  legal  manner  ;  and  do  find  that  no  land,  ahove  o^r 
below  the  proposed  site  of  said  dam,  will  be  damaged  more 
than  by  the  natural  overflow  of  said  creek  on  which  the  dam  is 
to  be  built."  The  charge  of  the  sheriff,  as  we  have  said,  fol- 
lows the  exact  requirements  of  the  statute  in  every  particular. 
It  is  sufficiently  apparent  that  the  examination  made  by  the 
jury  was  the  one  enjoined  upon  them  by  the  sheriff,  especially 
in  view  of  the  averment  of  the  inquest  that  "wo  land,  above 
or  below"  the  proposed  site  of  the  dam  will  be  damaged  more 
than  to  a  certain  extent  designated.  This  is  broad  enough  to 
negative  the  idea  that  either  the  residence  of  the  owner  of 
such  lands,  or  tlie  outhouses,  enclosures,  gardens,  or  orchards, 
would  be  injured  by  overflow.     These  appurtenances  were  all 
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parts  of  the  realty,  and  are  included  in  the  designation  of  land., 
which  is  nomen  generalisshmtm.  If  the  erection  of  the  dam 
created  no  artificial  overflow  on  any  lands,  above  or  below,  no 
damage  conld  result  to  any  appurtenances  of  the  soil. 

We  construe  the  inquest  to  assert  that  the  erection  proposed 
will  not  produce  any  artificial  overflow,  and  that  the  only 
damage  likely  to  accrue  is  that  produced  by  the  "  natural  over- 
flow" of  the  creek — by  which  we  understand  the  overflow 
which  was  accustomed  to  happen  in  the  due  course  of  nature, 
unaffected  by  any  artiflcial  influences. 

We  have  reached  these  conclusions  without  any  reference  to 
the  amended  return  of  the  sheriii,  or  second  inquest  of  the 
jury,  which  it  is  needless  that  we  should  notice. 

The  judgment  of  the  circuit  court  quashing  the  writ  is  free 
from  error,  and  is  affirmed. 


Beadle  v,  Daviclsoii  and  W^ife. 

Motion  for  Re-Taxation  of  Costs. 

1.  Presumption  in  favor  of  judgment  of  primary  court. — On  appeal,  the 
judgments  of  primary  courts  must  be  presumed  to  be  free  from  error, 
until  the  contrary  is  shown. 

2.  Same ;  when  judgment  overruling  motion  to  relax  costs  will  not  be  dis- 
turbed.— Where,  on  appeal  from  a  judgment  of  the  circuit  court  overrul- 
ing a  motion  made  by  the  plaintiff  for  a  re-taxation  of  the  costs,  so  as  to 
include  the  fees  of  a  witness  examined  on  behalf  of  the  plaintiff,  whose 
fees  the  clerk  had  omitted  to  tax  against  the  defendant,  the  bill  of  excep- 
tions fails  to  show  how  many  witnesses  were  examined  on  behalf  of  the 
plaintiff,  and  does  not  repel  the  conclusion,  that  many  other  witnesses 
were  so  examined,  this  court  will  presume,  in  favor  of  the  judgment  of 
the  circuit  court,  that  the  action  of  that  court,  in  overruling  the  motion, 
was  based  on  the  fact,  that  the  fees  of  two  other  witnesses,  testifying  to 
the  same  fact,  had  already  been  allowed. 

Appeal  from  Madison  Circuit  Court. 

Tried  before  Hon.  II.  C.  Speakk. 
•  This  was  a  motion  by  the  plaintiff  in  the  court  below,  appel- 
lant here,  to  re-tax  the  costs  against  the  defendants,  so  as  to  in- 
clude the  fees  of  one  Strode,  one  of  the  plaintiff's  witnesses  on 
the  trial  of  said  cause,  to  whom  certificates  had  been  issued, 
but  whose  fees  the  clerk  had  failed  to  tax.  The  motion  was 
overruled,  and  the  plaintiff  excepted  ;  and  that  ruling  is  here 
assigned  as  error. 

Humes,  Gordon  &  Sheffey,  for  appellant. 
Vol.  lxxv. 
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Walker  &  Walker  and  D.  D.  Shelby,  contra. 

SOMERYILLE,  J. — The  present  appeal  is  taken  from  a 
judgment  of  the  circuit  court  dismissing  a  motion  made  by  the 
appellant  for  the  re-taxation  of  certain  costs.  There  is  nothing 
in  the  record  showing  the  ground  upon  which  this  action  of  the 
court  was  based.  It  may  have  been  for  the  reason,  that  two 
other  witnesses,  besides  the  witness  Strode,  had  been  examined 
in  the  same  cause,  to  prove  the  same  matters  of  fact,  and  that 
costs  had  already  been  allowed  for  these  witnesses.  If  this 
were  true,  the  motion  was  properly  disallowed,  in  view  of  the 
statutory  provision,  that  "  not  more  than  hvo  witnesses  shall 
be  taxed  in  any  bill  of  costs,  who  were  called  to  prove  any  one 
matter  of  fact." — Code,  1876,  §  3144.  The  bill  of  exceptions 
fails  to  show  how  many  witnesses  were  examined  ;  nor  does  it 
repel  the  conclusion  that  many  others  were  examined,  besides 
the  one  in  whose  behalf  the  present  motion  seems  to  have  been 
made. 

The  judgments  of  nisi-prins  courts  must  be  presumed  to  be 
free  from  error,  when  assailed  on  appeal,  until  the  contrary  is 
shown.  To  repel  the  presumption,  the  appellant,  in  our  opin- 
ion, should  have  made  it  appear,  by  affirmative  proof,  that  no 
allowance  for  costs  had  been  made  by  the  circuit  court  in  behalf 
of  two  other  withesses  who  may  have  been  summoned  and  ex- 
amined to  prove  the  same  matters  of  fact  proved  by  the  witness 
Strode. 

Affirmed. 


'Wlietstone,   per  pro  ami^  v.  IVliet- 
stoiie's  Ex'rs. 

Bill  in  Equity  for  Settlem-ent  of  Trust. 

1.  Person  non  com]>08  mentis;  right  to  sue  by  next  friend. — A  person 
non  compos  mentis  may  sue  by  next  friend,  before  and  without  an  inquisi- 
tion of  lunacy ;  but  a  mere  vohmteer  who  institutes  a  suit  as  next  friend 
of  a  con  compos,  before  there  has  been  an  inquisition  of  lunacy,  always 
proceeds  at  his  p'.ril ;  peril,  that  the  alleged  non  compos  may  not  in  fact 
be  so,  or  may  recover  and  repudiate  his  interference ;  or  that  the  chan- 
cery court  may  not  consider  him  a  suitable  person,  and  may  disallow  his 
intermeddling. 

2.  Same ;  statute  17  Edward  ^.— The  statute  of  17  Edward  2,  Ch. 
10  and  19,  conferring  on  the  king,  as  parens  patri.r,  power  to  take  care 
of  the  property  of  lunatics  and  idiots,  though  enacted  before  the  settle- 
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ment,  or  even  the  discovery,  of  this  country,  being  inconsistent  with  our 
institutions  and  form  of  government,  is  not  of  force  with  us. 

3.  Same;  equity  of  hill  in  equity  by  next  friend ;  how  determined. — Tiie 
equity  of  a  bill  filed  by  a  non  compos  mentis,  suing  by  a  next  friend,  be- 
fore and  without  an  inquisition  of  lunacy,  must  be  determined  on  its 
averments,  independent  of  the  state  of  the  complainant's  mind,  and  as  if 
she  were  of  sane  mind,  suing  by  herself,  and  in  her  own  right. 

4.  Same  ;  jurisdiction  of  court  of  equity  to  enforce  settlement  by  agent 
or  trustee. — Where  a  brother  voluntarily  assumed  the  relation  of  agent 
and  trustee  for  his  sister,  a  non  compos  mentis,  without  an  inquisition 
of  lunacy,  and  continued  in  the  management  of  her  estate,  receiving  the 
rents,  income  and  profits,  and  paying  her  personal  expenses,  a  court  of 
equity,  upon  his  death,  will  entertain  a  bill  against  his  executor,  in 
favor'of  the  sister,  she  suing  by  next  friend,  to  compel  a  settlement  of 
the  trust. 

5.  Same ;  control  of  court  over  next  friend. — AVhen  a  bill  is  filed  by  a 
next  friend  for  a  non  compos  mentis,  who  has  not  been  so  adjudged,  the 
welfare  and  interest  of  the  non  compos,  being  matters  of  prime,  domina- 
ting importance,  should  receive  the  careful  consideration  of  the  court, 
before  the  litigation  is  allowed  to  progress.  These  preliminary  inquiries 
should  be  first  instituted,  and,  to  this  end,  the  chancellor  may  require 
the  verdict  of  a  jury,  or  a  report  from  the  register,  so  as  to  properlj'  in- 
form liis  conscience;  and  if  the  suit  is  successful,  its  proceeds  should 
not  be  allowed  to  pass  into  unsafe  hands. 

6.  Same. — Should  there  be  a  successful  inquisition,  and  a  guardian 
shouM  be  appointed,  pending  the  litigation,  an  inquiry  should  be  institu- 
ted whether  such  appointment  is  in  the  interest  of  the  non  compos  ;  and  if 
this  inquiry  prove  satisfactory,  such  guardian  should  be  allowed  to  con- 
trol the  litigation. 

7.  Continuing  trust ;  when  time  does  not  run  against. — When  there  i.s  a 
continuing  trust,  with  active  duties  required  of,  and  performed  by  the 
trustee,  the  case  is  analogous  to  a  running,  mutual  account,  and  time  does 
not  run  against  it ;  but  each  act  done  under,  or  in  recognition  of  the 
trust,  is  a  renewal  of  the  obligation  it  imposes. 

Appeal  from  Antangja  Chancery  Court. 

Heard  before  Hon.  'N.  S.  Gkaiiam. 

The  case  made  by  the  bill  in  this  cause,  and  the  relief  sought 
thereby  are  sufficiently  stated  in  the  opinion.  The  defeodants 
demurred  to  the  l)ill,  assigning  the  following,  among  other 
grounds  of  demurrer:  (1)  That  the  complainant  had  a  full  and 
adequate  remedy  at  law.  (2)  That  it  is  not  averred  that  Ra- 
chel D.  Whetstone  has  ever  been  declared  to  be  a  person  of 
unsound  mind,  and  incapable  of  attending  to  her  own  affairs. 
(3)  That  no  facts  are  set  forth  in  the  bill  authorizing  Henry  L. 
Stone  and  Daniel  H.  DeBardeleben  to  lile  the  bill  in  this  cause 
in  the  name  of  the  said  Rachel  D.  Whetstone.  (4)  "That 
it  is  not  shown  that  the  said  complainant.  Rachel  D.  Whet- 
stone, has  commenced  this  suit,  but  that  the  said  Henry  L. 
Stone  and  Daniel  H.  De  Bardeleben,  of  their  own  motion,  and 
without  the  consent  of  the  said  Rachel,  have  tiled  this  bill." 
(5)  That  the  bill  does  not  show  that  the  said  Lewis  M.  Whet- 
stone ever  became  the  trustee  of  the  said  Rachel.  (6)  That  the 
facts  and  circumstances  alleged  in  the  bill  show  that  simply  the 
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relation  of  principal  and  agent  existed  between  the  said  Rachel 
D.  and  the  said  Lewis  M.  Whetstone ;  and  that  no  facts  are 
averred,  showing  any  complication  of  the  accounts  between 
them,  or  other  canse,  making  it  necessary  to  resort  to  a  court 
of  equity  for  a  settlement  of  the  same.  (7)  That  it  appears 
from  the  bill,  that  the  complainant's  claim  is  barred  by  the 
statute  of  limitations.  (8)  That  it  appears  from  the  bill,  that 
said  claim  is  a  stale  demand,  and  is  barred  by  the  lapse  of  time. 
On  a  submission  of  the  cause  on  demurrer,  the  chancellor 
was  of  the  opinion  that  the  complainant's  claim  was  a  stale  de- 
mand, and  he  caused  a  decree  to  be  entered  sustaining  the  demur- 
rer on  that  ground  ;  and  that  decree  is  here  assigned  as  error. 

GuNTEK  &  Blakey,  for  appellants. 

Thos.  W.  Sadler  and  Watts  &  Son,  contra. 

STONE,  J.— The  present  bill  was  tiled  June  14th,  1882,  by 
Rachel  D.  Whetstone,  suing  by  her  next  friends,  Plenry  L. 
Stone  and  Daniel  H.  De  Bardeleben,  against  the  executors  of 
Lewis  M.  Whetstone.  It  avers  that  the  said  Rachel  D.  ''  has 
been  all  her  life  a  person  of  weak  mind  and  understanding,  and 
has  never  undertaken  to  transact  any  business  affairs,  or  to 
manage  property;  and  since  the  year  1860,  has  been  entirely 
incapable  of  making  or  understanding  any  business  transactions, 
from  mental  derangement."  The  bill  further  alleges  that  the 
said  Rachel  D.  and  the  late  Lewis  M.  Whetstone  are  daughter 
and  son  of  Henry  Whetstone,  who  died  about  the  year  IS35, 
leaving  a  will,  of  which  Lewis  M.  was  executor,  and  acted  as 
such.  That  the  said  Lewis  M.  settled  up  the  estate  of  his 
father  about  the  year  1843,  and  the  said  Rachel  D.,  a  legatee 
under  said  will,  acquired  thereunder  money  and  other  personal 
property,  the  amount  of  which  is  charged  in  the  bill.  The  bill 
further  charges  that  about  the  year  1844,  Daniel  J.  Whet- 
stone, a  brother  of  Rachel  and  Lewis,  died,  and  that  said  Ra- 
chel, as  distributee,  thereby  became  the  owner  of  other 
personalty  of  specified  value.  The  bill  then  avers  that  com- 
plainant's''condition,  on  the  death  of  her  father,  and  on  the 
settlement  of  his  estate,  was  fully  known  and  recognized  by  all 
her  family,  and  in  consequence  thereof  her  said  brother.  Lewi* 
M.  Whetstone,  assumed,  with  her  consent,  to  receive,  hold  and 
manage  her  estate  and  property  for  her,  as  her  agent  and  trus- 
tee, and,  in  that  capacity,  received  and  held  all  her  share  of  her 
father's  estate,"  and  also  her  share  of  her  deceased  brother's 
estate.  The  bill  then  charges,  "  that  the  said  Lewis  M.  Whet- 
stone never  denied  his  trusteeship,  and.  up  to  the  year  187?*, 
when  he  lost  his  own  mind,  continuously  admitted  that  he  was 
32 
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such  trustee  of  complainant,  and  held  himself  out  to  the  world 
as  her  agent  and  trustee  ;  and  continued  to  act  as  oratrix's 
agent  and  trustee,  and  to  hold  oratrix's  estate,  and  to  receive 
the  interest  and  accumulations  therefrom,  and  as  such  trustee 
to  disburse  small  sums,  as  needed  for  her  use,  until  the  said 
Lewis  M.  Whetstone  lost  his  own  mind,  about  the  year  1878. 
That  from  the  death  of  her  father  to  about  the 
year  1870,  oratrix  lived  in  the  family  of  one  of  her  sisters,  and 
her  annual  expenditures  of  money  did  not,  in  every  thing,  ex- 
ceed the  sum  of  seventy-five  or  one  hundred  dollars  ;  and  since 
that  time  her  expenditures  have  not  been  more  than  one  hun- 
dred to  one  hundred  and  fifty  dollars  per  annum ;  and  that  the 
income  of  her  estate  has  been  greatly  more  than  that.  That 
she  has  never  received,  nor  has  any  one  for  her  received  any 
part  of  her  estate  from  her  said  trustee,  L.  M.  Whetstone, 
from  the  death  of  her  father  to  this  date,  except  the  small  sums 
annually  expended  for  her  support,  herein  above  mentioned." 
The  bill  shows  that  the  said  Rachel  D.  has  never  been  declared 
a  lunatic,  or  no?i  compos  mentis^  by  any  judicial  proceeding ; 
and,  as  a  necessary  consequence,  no  guardian  was,  or  could  have 
been  appointed  for  her. — Code  of  1876,  §§  2753,  2757,  et  seq. 
The  prayer  of  the  bill  is,  to  bring  the  executors  of  Lewis  M. 
Whetstone  to  a  settlement  of  the  alleged  trust,  on  which  it  is 
charged  there  is  a  large  sum — thirty  thousand  dollars — due  and 
unpaid.  The  defendants  demurred  to  the  bill,  assigning  sev- 
eral grounds.  Such  of  them  as  present  questions  deemed  by 
us  to  be  important,  we  will  proceed  to  consider,  without  refer- 
ence to  their  numbers,  or  the  order  in  which  they  are  pre- 
sented. 

Were  the  persons  who  appear  as  next  friends,  authorized  to 
institute  this  suit,  and  could  they  sue  in  equity? 

The  statute  17  Edward  the  second,  enacted  more  than  five 
centuries  ago,  in  chapters  10  and  19,  conferred  on  the  king, 
2iS,  parens  2)Ciirue,  power  to  take  care  of  the  property  of  luna- 
tics and  idiots;  as  to  the  former,  as  a  mere  trust ;  as  to  the  lat- 
ter, as  a  trust  coupled  with  an  interest.  It  was  said,  however, 
in  Beverley's  case.,  4  Rep.  126,  that  this  statute  was  simply  de- 
claratory of  the  common  law.  Speaking  of  this  power  and 
its  exercise,  Lord  Cliancellor  Redesdale,  In  the  Matter  of  Fitz- 
gerald., a  Lunatic,  2  Sch.  &  Lef.  432,  said  :  "  The  duty  thus 
thrown  on  the  crown  was  often  difficult ;  it  was  to  be  performed 
by  the  crown,  according  to  the  advice  upon  which  the  king 
might  constitutionally  act,  and  it  lias  therefore  long  been  tlie 
practice,  from  time  to  titne,  to  authorize  by  the  king's  sign 
manual  tlie  person  holding  the  great  seal  to  exercise  the  dis- 
cretion of  the  crown  in  providing  for  the  care  and  custody  of 
persons  and  estates  of  lunatics,  which  has  usually  been  done 
Vol.  lxxv. 
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by  grants  to  committees.  But  I  apprehend  that  though  the 
discretion  of  tlie  crown  has  thus  been  delegated  to  the  person 
holding  the  great  seal,  yet  the  superintendence  of  the  conduct 
of  the  committee,  in  the  management  both  of  the  property  and 
the  person,  originates  in  the  authority  of  the  court  itself,  as  the 
court  from  which  the  commission  inquiring  of  the  lunacy 
issues,  and  into  which  the  inquisition  is  returned,  and  which 
makes  the  grant  founded  on  the  inquisition.  .  .  But  as  the 
king  is  bound  in  conscience  to  execute  the  trust  reposed  in 
him  by  the  statute,  and  can  not  do  it  otherwise  than  by  bailiff, 
the  chancellor,  or  person  holding  the  great  seal,  is  the  proper 
authority  to  direct  and  control  the  authority  of  the  person  so 
appointed  bailiff." 

In  Jones  v.  Lloyd^  18  Equity  Cases,  265,  the  Master  of  the 
Rolls,  after  declaring  the  rights  of  the  lunatic  in  the  case, 
said  :  "  That,  then,  being  his  right,  can  it  be  exercised  ?  That  is, 
can  a  suit  be  instituted  by  the  lunatic,  not  found  so  by  inqui- 
sition, by  his  next  friend  ?  I  have  no  doubt  it  can.  There  is 
authority  upon  the  subject,  and  it  seems  to  me  so  distinct  that 
I  have  no  occasion  to  refer  to  the  reason  ;  for  I  think  the  cases 
of  Light  V.  Zigkt,  25  Beav.  248,  and  Beall  v.  Sinith,  Law  Rep. 
9  Chan.  App.  Ca.  85,  are  such  authorities."  The  M.  R.,  however, 
gives  the  reasons,  and  very  forcible  ones.  After  stating  them,  he 
adds  :  "  I  take  it,  these  propositions,  when  stated,  really  furnish 
a  complete  answer  to  the  suggestion  that  he  can  not  maintain 
such  a  suit.  Of  course,  they  do  not  answer  the  question  as  to 
how  far  he  may  carry  it;  but  that  he  can  maintain  such  a  suit 
for  protection,  .  .  I  should  think  there  can  be  no  doubt 
whatever."  And  in  Beall  v.  Sinit/i,  9  Chan.  App.  Ca.  85,  it 
was  said  that  "every  person  so  constituting  himself  officiously 
the  guardian,  committee  and  protector  of  a  person  of  unsound 
mind  does  so  entirely  at  his  own  risk,  and  he  must  be  prepared 
to  vindicate  the  necessity  and  propriety  of  his  proceedings,  if 
they  are  called  in  question,  and  to  bear  the  consequences  of 
any  unnecessarj'  and  improper  proceedings.  He  takes  the  risk, 
moreover,  of  having  his  proceedings  wholly  repudiated  by  the 
lunatic,  if  he  should  recover  his  reason,  just  as  the  next  friend 
of  an  infant  runs  the  risk  of  having  his  proceedings  wholly 
repudiated,  on  the  infant  attaining  his  full  age."  We  do  not 
doubt  that,  under  limitations  hereafter  stated,  a  person  non 
compos  mentis  may  sue  by  next  friend,  before  and  without 
inquisition  of  lunacy. 

The  English  statute  17  Edward  II  does  not,  of  itself,  con- 
stitute idiots  and  lunatics  wards  of  the  chancery  court,  as  in- 
fants are.  Nor  does  the  king's  sign  manual  constitute  them 
such.  Such  process  is  issued  to  the  keeper  of  the  great  seal, 
and  not  to   the  court   of  chancery.     It   constitutes  him  (the 
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chancellor)  representative  of  the  king,  to  execute  the  trust, 
which  the  statute  casts  on  the  crown.  It  is  a  personal  confi- 
dence reposed  in  the  Lord  Chancellor,  the  keeper  of  the  great 
seal,  and  not  in  the  court  of  chancery.  The  custody  of  the 
persons  and  estates  of  no7i  compotes  mentis  is  not,  without 
more,  even  in  England,  any  part  of  the  jurisdiction  of  the 
chancery  court. — Beall  v.  Smithy  9  Chan.  App.  Ca.  85  ;  Jones 
V.  Lloyd^  18  L.  R.  Eq.  Ca.  265.  In  the  ease  last  cited,  it  was 
said  :  "  The  court  can  only  exercise  such  equitable  jurisdiction 
as  it  could  under  the  same  circumstances  have  exercised  at  the 
suit  of  the  person  himself,  if  of  sound  mind."  The  statute 
17  Edward  II  being  older  than  the  settlement,  or  even  discovery 
of  this  country,  it  would  be  part  of  our  common  law,  if 
adapted  to  our  institutions.  But  it  is  not  so  adapted.  The 
constitution  and  frame  of  our  government  forbid  that  we 
should  give  it  force  here.  The  question  of  the  equity  of  this 
bill  must,  then,  be  determined  on  its  averments,  independently 
of  the  state  of  complainant's  mind  ;  in  other  words,  as  if  she 
were  of  sane  mind,  suing  by  herself,  and  in  her  own  right. 

In  Fitzgerald'' 8  case^  2  Sch.  <Sz,  Lei.  432,  Lord  Redesdale  em- 
ployed this  language  :  "  I  apprehend  that  though  the  discretion 
of  the  crown  has  thus  been  delegated  to  tlie  person  liolding  the 
great  seal,  yet  the  superintendence  of  the  conduct  of  the  commit- 
tee in  the  management  both  of  the  property  and  the  person, 
originates  in  the  authority  of  the  court  itself."  Vi7ice?it  v. 
Rogers.,  30  Ala.  471,  presented  the  case  of  a  deposit  of  money  in 
the  hands  of  the  latter,  for  the  benefit  of  an  infant,  "  to  be  kept 
for  her  use  and  benefit,"  with  a  stipulation  by  the  depositary  that 
he  was  to  furnish  her  with  clothing,  schooling  and  otlier  expenses 
which  he  might  think  necessary.  There  was  suit  at  law  on  this 
contract,  in  favor  of  the  beneficiary,  alleging  its  non-payment 
to  her.  Defendant  demurred  to  the  complaint,  and  the  circuit 
court  sustained  the  demurrer.  This  court  reversed  the  ruling, 
holding  that  the  complaint  made  2ii)rima  facie  case  of  indebt- 
edness, which  would  maintain  an  action  of  assumpsit.  It  was 
added  :  "  The  nature  and  objects  of  the  trust  show,  that  the 
parties  did  not  contemplate  a  present  debt,  or  present  right  of 
action.  The  expenditures  for  Miss  Vincent,  which  the  contract 
confided  to  the  discretion  of  Mr.  Rogers,  if  he  incurred  any, 
were  continuing  in  their  character,  and  s  low  that  the  parties 
intended  to  create,  and  did  create  a  continuing  trust.  The 
duties  of  this  trust,  like  those  of  a  guardianship,  would  term- 
inate wit!)  the  minority  of  the  beneficiary  ;  and  hence,  we  fix 
the  maturity  of  this  demand  at  the  time  when  Miss  Vincent 
attained  to  lawful  age.  This  agreement,  and  proof  that  Miss 
Vincent  had  reached  the  years  of  maturity  before  she  sued,  and 
that  she  had  demanded  the  money  of  defendant,  made  out  a 
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jprimajiacie  csiseior  recovery.  .  .  .  If  met  as  above  indicated 
[that  is,  if  Rogers  expended  moneys  for  Miss  Yincent,  under 
the  discretion  allowed  him],  the  jurisdiction  of  the  law  court 
would  have  been  ousted,  and  the  defendant  left  to  her  remedy 
in  chancery."  In  Thornton  v.  Thornton^  31  Gratt.  212,  it  M'as 
said  :  "  In  an  agency,  where  there  is  a  fiduciar}^  relation  be- 
tween the  parties,  a  court  of  equity  has  jurisdiction  to  settle 
and  adjust  the  accounts  between  them."  In  Moody  v.  Bihh^ 
50  Ala.  245,  this  court  said  :  "A  person  who  assumes  to  act 
as  the  guardian  of  a  lunatic  without  authority,  or  under  an  ap- 
pointment of  the  probate  court  which  is  void  for  want  of 
jurisdiction,  may  be  charged  as  a  trustee  in  invitum,  and  com- 
pelled to  account  in  the  chancery  court." — Corbitt  v.  Carroll^ 
Ih.  315  ;  Tanner  v.  Skinner .,  11  Bush  (Ky.),  120  ;  Cole  v.  Cole^ 
28  Gratt.  365  ;  3  Pom.  Eq.  §  1313  ;  2  Sto.  Eq.  Jur.  §  1365c; 
Bihh  V.  MoKinley,  9  Porter,  636. 

According  to  the  averments  of  the  present  bill,  Lewis  M. 
Whetstone  assumed  and  continued  the  control  and  management 
of  his  sister's  estate — she  being  a  person  of  weak  and  imbecile 
mind — from  the  time  she  acquired  it,  until  he  himself  became 
a  non  compos.  During  all  this  time,  it  is  averred  he  acted  in 
open  recognition  of  his  agency,  and  continually  paid  her  neces- 
sary expenses  of  living.  These  offices  are  so  nearly  akin  to 
those  of  a  guardian  duly  appointed,  that  the  jurisdiction  of  the 
chancery  court  to  bring  his  executors  to  a  settlement  can  not  be 
questioned. 

We  have  said  that  the  right  of  a  mere  volunteer  to  institute 
ii  suit  as  next  friend  of  a  non-adjudged  non  compos,  rests  under 
limitations.  He  always  proceeds  at  his  peril  ;  peril,  that  the 
alleged  non  compos,  or  lunatic,  or  person  of  weak  and  incapa- 
ble mind,  may  not  in  fact  be  so,  or  may  recover,  and  repudiate 
the  interference  ;  peril,  that  the  chancery  court  may  not  con- 
sider him  a  suitable  person,  and  may  disallow  his  intermeddling. 
The  welfare  and  interest  of  the  alleged  non  comjyos  are  matters 
of  prime,  dominating  importance,  and  should  receive  the  care- 
ful consideration  of  the  court,  before  the  litigation  is  allowed 
to  progress.  These  preliminary  inquiries  should  be  first  insti- 
tuted ;  and  to  this  end  the  chancellor  may  require  the  verdict 
of  a  jury,  or  a  report  from  the  register,  so  as  to  properly  inform 
his  conscience.  Nor  should  the  proceeds  of  the  suit,  if  suc- 
cessful, be  allowed  to  pass  into  unsafe  hands.  Should  there  be 
a  successful  inquisition,  and  a  guardian  appointed  pending  the 
litigation,  an  inquiry  should  i)e  instituted  whether  such  appoint- 
ment is  in  the  interest  of  the  non  compos.  If  this  inquiry 
prove  satisfactory,  then  such  guardian  should  be  allowed  to 
control  the  litigation.  We  will  not  now  anticipate  other  emer- 
gencies that  may  arise. 
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What  we  have  said  above  is  conclusive  to  show,  that  neitlier 
lapse  of  time  nor  the  statute  of  limitations  affects  the  questions 
raised  by  this  bill.  When  there  is  a  continuing  trust,  with 
active  duties  required  of,  and  performed  by  the  trustee,  the 
case  is  analogous  to  a  running,  mutual  account,  and  time  does 
not  run.  Each  act  done  under,  or  in  recognition  of  the  trust, 
is  a  renewal  of  the  obligation  it  imposes. — Perry  on  Trusts,  § 
863,  and  note  1. 

In  one  respect  the  present  bill  is  scarcely  sufficient.  It  should 
be  averred  as  fact,  and  not  left  as  an  implication,  that  Lewis  M. 
Whetstone  paid,  and  continued  to  pay  complainant's  accruing, 
annual  expenses. 

Reversed  and  remanded. 


Carlisle  v.  May. 

Bill  in  Equity  hy  Creditor  having  Execution  from  Probate 
Court  to  redeem  Lands  conveyed  hy  Mor'tgage. 

1.  ■  Lien  of  execution  issued  from  probate  court;  ivhen  lost. — While, 
under  the  statute,  six  months  may  be  permitted  to  elapse  between  the 
issue  and  return  of  an  execution  from  the  probate  court,  a  new  execution 
must  be  issued  before  the  lajjse  of  the  regular  monthly  term  next  suc- 
ceeding the  return  term,  or  the  lien  of  the  execution  will  be  lost. 

2.  Same. — Where  an  execution  issued  from  the  probate  court,  return- 
able on  the  second  Monday  in  December,  1882,  was  in  the  hands  of  the 
sheriff  at  the  time  of  the  death  of  the  defendant  in  execution,  in  Sep- 
tember, 1882,  but  no  other  execution  was  issued  until  21st  April,  1883, 
four  entire  terms  of  the  probate  court  having  been  thus  allowed  to  elapse 
without  the  issue  of  an  execution,  this  operated  a  loss  of  the  lien. 

Appeal  from  City  Court  of  Selma. 

Heard  before  Hon.  Jno.  Haralson. 

Bill  in  equity  by  Robert  C.  Carlisle  and  others,  heirs  at  law 
of  Robert  Carlisle,  deceased,  against  Moody  H.  May.  Alfred 
Gardnei",  as  the  administrator  of  the  estate  of  Andrew  H, 
(xardner,  deceased,  and  the  widow  and  children  of  said  dece- 
dent, and  against  Mary  Ford ;  and  the  case  tnade  thereby  is 
briefly  as  follows:  In  1868,  Robert  Carlisle  departed  this  life, 
intestate,  in  Dallas  county,  in  this  State,  and,  after  an  adminis- 
tration in  chief,  Moody  II.  May  was,  on  22d  November,  1871, 
appointed  administrator  de  bonis  non  of  the  estate  of  said  de- 
cedent, and  qualified  as  such  by  giving  bond,  and  entered  upon 
the  discharge  of  the  duties  of  said  trust.  In  1875,  in  obedi- 
ence to  an  order  duly  entered  by  the  probate  court,  said  May 
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executed  an  additional  bond,  as  such  administrator,  with  the 
said  Andrew  H.  Gardner  as  one  of  his  sureties.  On  14th 
April,  1879,  a  final  settlement  of  the  administration  of  said 
May  upon  said  estate  was  had  in  the  probate  court,  when  de- 
crees were  rendered  against  him  in  favor  of  the  heirs  of  said 
Robert  Carlisle,  the  complainants,  each  for  the  sum  of  $1167.44, 
which  have  not  been  paid.  Executions  issued  on  said  decrees 
against  said  May  having  been  returned  "  no  property  found," 
executions  were,  on  22d  October,  1879,  issued  against  him  and 
the  sureties  on  his  administration  bond,  including  the  said  An- 
drew H.  Gardner,  and  from  time  to  time  thereafter  until  23d 
August,  1882,  when  an  execution  was  issued  against  them  on 
each  of  the  decrees,  returnable  to  the  second  Monday  in  De- 
cember, 1882.  On  29th  September,  1882,  Andrew  H.  Gardner 
departed  this  life,  intestate,  leaving  a  widow  and  minor  chil- 
dren, who  are  made  parties  defendant  to  the  bill,  and  thereafter 
the  said  Alfred  Gardner  was  appointed  administrator  of  his 
estate.  After  his  death,  on  21st  April,  1883,  executions  were 
again  issued  on  said  decrees,  returnable  on  second  Monday  in 
September,  1883,  which  were  in  the  hands  of  the  sheriff,  and 
not  levied,  at  the  time  the  bill  was  filed.  On  3d  June,  1875, 
the  said  Andrew  H.  Gardner  executed  to  the  said  Moody  H. 
May,  as  trustee  for  the  said  Mary  Ford,  a  mortgage  on  certain 
lands  belonging  to  him,  and  situate  in  Dallas  county,  to  secure 
a  debt  due  on  1st  October,  1875.  It  is  averred  that  nearly  all 
of  this  debt  has  been  paid,  and  an  offer  is  made  to  pay  the 
balance.  The  bill  contains  other  averments  as  to  this  mort- 
gage, as  to  uncertainty  of  description  of  lands  conveyed,  and 
their  identity  with  lands  owned  by  said  Gardner,  which  are  not 
necessary  to  this  report.  The  principal  prayer  of  the  bill  is, 
that  a  discovery  be  had  of  the  balance  due  on  the  debt  secured 
by  said  mortgage,  and  that  the  complainants  be  allowed  to  re- 
deem. 

A  demurrer  was  interposed  by  the  defendants  Ford  and 
May,  on  the  ground,  in  substance,  that  the  complainants,  at  the 
time  of  filing  their  bill,  as  appears  from  its  averments,  had  no 
lien  on  the  lands  sought  to  be  redeemed ;  and,  on  a  submission 
thereon,  a  decree  was  entered  sustaining  it.  That  decree  is 
here  assigned  as  error. 

White  &  White,  for  appellants. 

H.  S.  D.  Mallory  and  E.  W.  PErrus,  contra. 

SOMERVILLE,  J. — The  question  raised  by  the  action  of 
the  court,  sustaining  the  demurrer  to  the  bill,  is  embraced  in 
the  inquiry,  as  to  what  constitutes  "the  lapse  of  an  entire 
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ternij"  in  the  case  of  executions  issued  on  judgments  or  de- 
crees of  tlie  probate  court,  within  the  meaning  of  section  3210 
of  the  present  Code  (1876). 

It  is  provided  by  the  latter  section,  that  an  execution  is  a 
lien,  in  the  county  within  which  it  is  received  by  the  officer,  on 
the  lands  and  personal  property  of  the  defendant,  subject  to 
levy  and  sale,  from  the  time  when  the  writ  comes  into  the 
hands  of  the  sheriff,  and  continues  only  so  long  as  it  is  "  regu- 
larly issued  and  delivered  to  the  sheriff  without  the  lapse  of  an 
entire  term."— Code  1876,  §  3210. 

So,  it  is  also  provided  that  a  writ  of  execution,  which  has 
been  "  issned  and  received  by  the  sheriff  during  the  life  of 
the  defendant,  may  be  levied  after  his  decease,  or  an  alias 
issued  and  levied,  if  there  has  not  been  the  lapse  of  an  entire 
term.,  so  as  to  destroy  the  lien  originally  created." — Code,  1876, 
§  3213. 

The  regular  terms  of  the  probate  court  are  fixed  by  statute, 
and  are  required  to  be  "  held  at  the  court-house  of  each  county, 
on  the  second  Monday  in  each  month." — Code,  1876,  §  701. 
All  executions  and  other  process,  issuing  from  the  court  of  pro- 
bate, may  be  made  returnable,  if  no  other  day  is  provided  by 
law,  to  any  regular  term  of  such  court,  "  not  less  than  three 
nor  more  than  six  months  after  such  issue,"  or  to  any  special 
term  within  the  same  period. — Code,  1876,  §  710. 

It  is  contended  that  the  phrase  "  entire  term,"  as  applicable  to 
probate  courts,  must  be  construed  to  mean  not  more  than  six 
months  after  the  last  or  preceding  execution  was  made  returna- 
ble. We  are  unable  thus  to  construe  the  statutes  on  this  sub- 
ject, when  all  taken  together,  as  importing  such  a  meaning. 
An  entire  term  means  simply  ''  from  one  session  of  the  court 
to  another" — the  period  of  time  intermediate  between  two  regu- 
lar terms  as  fixed  by  law. — Gamble  v.  Fowler.,  58  Ala.  576. 
The  plain  purpose  of  the  statute  is  to  exact  diligence  and  pre- 
vent laches  on  the  part  of  execution  creditors.  The  liens  of 
their  executions  can  only  be  kept  alive  on  condition  that  they 
are  regularly  issued  in  the  manner  and  at  the  times,  or  inter- 
vals prescribed  by  statute.  While  as  much  as  six  months  may 
be  permitted  to  elapse  between  the  issue  and  the  return  of  an 
execution  from  the  probate  court,  yet,  after  the  advent  of  the 
return  term,  a  new  occasion  arises  for  the  repetition  of  due 
diligence.  The  execution  must  again  go  into  the  sheriff's 
hands  without  allowing  an  "entire  term"  to  elapse — that  is,  the 
entire  interval  between  two  regular  monthly  terms,  such  as  are 
fixed  by  law.  The  policy  of  the  law  is  to  require  executions  to 
be  practically  in  the  hands  of  the  sheriffs  until  they  are  satisfied. 

The  defendant  in  execution,  Gardner,  is  shown  to  have  died 
on  the  29th  day  of  September,  1882,  when  the  execution  was 
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in  the  sheriff's  hands.  There  was  then  a  lapse  extending  from 
the  second  Monday  in  December,  1882,  to  the  21st  of  April, 
1883,  being  a  period  of  more  than  four  months.  Four  entire 
terms  of  the  probate  court  were  thus  allowed  to  elapse  without 
the  issue  of  any  execution.  This  operated,  in  our  judgment. 
as  a  loss  of  the'lien.— Code,  1876,  §  3213. 

The  conclusion,  thus  arrived  at,  is  the  only  one  which  we  can 
reach  upon  any  sound  principle  of  construction.  The  case  seems 
to  be  a  casus  omissus  in  the  law,  possibly  needing  legislative 
attention.  The  analogies  sought  to  be  drawn  from  the  orphan's 
court,  and  executions  formerly  authorized  to  be  issued  from  it, 
do  not,  in  our  opinion,  affect  the  construction  which  we  have 
above  adopted. 

The  demurrer  to  the  bill  was  properly  sustained,  and  the  de- 
cree of  the  city  court  is  affirmed. 


Arerett  <&  Oriffin  v.  Milner  &  Wilson. 

Action  foi"  Recovery  of  Personal  Property  in  Specie. 

1.  Detinue  ;  when  judgment  by  default  erroneous. — In  the  statutory  ac- 
tion for  the  recovery  of  personal  property  in  specie,  a  judgment  by  de- 
fault in  favor  of  the  plaintiff  is  erroneous,  when  the  verdict  of  the  jury 
does  not  ascertain  the  alternate  value  of  the  property  sued  for. 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

This  was  an  action  under  the  statute  for  the  recovery  of  des- 
ignated articles  of  personal  property  in  specie,  brought  by  the 
appellees  against  the  appellants,  and  was  conmienced  on  22nd 
November,  1882.  A  judgment  by  default  having  been  entered, 
on  a  subsequent  day  of  the  term,  a  writ  of  inquiry  was  execu- 
ted, the  jury,  by  their  verdict,  assessing  the  plaintiffs'  damages 
for  the  detention  of  the  property,  but  failing  to  ascertain  the 
alternate  value  of  the  property.  No  judgment  was  rendered 
for  such  value.  The  judgment  rendered  is  here  made  the  basis 
of  the  assignments  of  error. 

R.  J.  Lowe,  for  appellant,  cited  Smith  v.  Wiggins,  3  Stew. 
221  ;  Bell  v.  Pharr,  7  Ala.  807  ;  Cianmings  v.  Tindnll,  4 
Stew,  tfe  Port.  357 ;  Brown  v.  Broicn,  5  Ala.  508  ;  Wittick, 
Jdm^7',  V.  lieifer,  31  Ala.  199  ;  Chandler  v.  Jones,  56  Ala.  595. 

Name  of  appellee's  counsel  not  disclosed  by  the  record. 
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BRICKELL,  C.  J. — In  an  action  for  the  "  recovery  of  per- 
sonal property  m  specie^''  which  corresponds  to  the  common- 
law  action  of  detinue,  a  judgment  by  default  in  favor  of  the 
plaintiff  is  erroneous,  if  the  verdict  of  the  jury  does  not  ascer- 
tain the  alternate  value  of  the  chattels. — Code  of  1876,  §  2944  ; 
Cummings  v.  Tindall,  4  St.  &  Port.  357 ;  Bell  v.  Pharr^  7 
Ala.  807. 

Reversed  and  remanded. 


Watson  V,  Martin,  Adm'r. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Construction  of  icill ;  what  an  extcutorial  power,  and  not  a  mere 
personal  trust. — A  testator,  after  providing  for  the  payment  of  debts,  di- 
rected that  his  estate,  real  and  personal,  should  remain  in  the  hands  of 
his  wife,  "to  rear  and  educate  his  three  children,  and  to  remain  hers 
during  her  life-time  or  widowhood,"  and  that,  in  case  of  her  marriage, 
his  estate,  real  and  personal,  should  be  sold,  and  the  proceeds  equally 
divided  between  her  and  his  three  children.  Held,  that  the  power  of 
sale  expressed  in  the  will  is  not  a  mere  personal  trust,  to  be  executed 
only  by  the  executor,  but  is  a  general  power,  unattended  by  any  discre- 
tionary power,  or  evidence  of  personal  confidence,  which  may  be  exer- 
cised, under  the  statute,  by  an  administrator  de  bonis  non. 

2.  Same;  conversion  of  realty  into  personalty. — It  was  further  held,  the 
widow  having  married,  that  under  the  will,  as  affected  by  the  widow's 
marriage,  the  children  did  not  take  the  land  as  land,  but  that  it  was  con- 
verted into  personalty,  requiring  the  services  of  a  personal  representa- 
tive for  its  administration. 

3.  Sale  of  decedent's  land;  when  title  not  divested. — After  her  mar- 
riage, the  widow  and  her  husband,  acting  under  an  order  of  the  probate 
court,  for  that  purpose,  granted  on  their  petition,  sold  the  devised  land 
for  partition,  and  she  became  the  purchaser,  but  gave  no  notes  for,  nor 
afterwards  paid  the  purchase-money.  The  sale  was  reported  to,  and 
confirmed  by  the  court,  l)ut  no  report  of  the  payment  of  the  purchase- 
money,  no  order  to  make  title,  anrl  no  conveyance  of  the  land  were  ever 
made.  Held,  that  the  title  to  the  land  was  not  divested  out  of  the  testa- 
tor's estate. 

4.  Deed  to  land  by  ivife  alone;  when  void. — It  was  further  held,  that  the 
individual  deed  of  the  widow,  purporting  to  convey  the  land  to  her  chil- 
dren by  the  testator,  in  which  her  second  husband  did  not  join,  was  a 
nullity. 

5.  Lands  converted  by  ivill  into  personalty;  when  interest  of  parties  can 
not  be  determined  at  law. — The  children,  after  having  received  the  con- 
veyance from  their  mother,  having  sold  and  conveyed  to  another,  it  was 
further  held,  that  if  the  purchaser  from  them  is  the  real  owner  of  their 
shares,  on  proper  application  and  showing,  he  should  be  allowed  to  take 
their  places,  and  to  receive  their  legacies ;  that  if  the  widow  is  indebted 
to  the  estate,  or  if  the  estate  is  indebted  to  her,  this  should  be  consid- 
ered in  settlement  and  distribution  ;  and  that  if  the  widow  has  alreadj^ 
received  her  full  share  of  the  estate,  there  is  no  occasion  for  a  sale  or  di- 
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vision  of  the  lands ;  but  that  these  are  questions  which  a  court  of  law 
can  not  determine. 

Appeal  from  Barbour  Circuit  Court. 
Tried  before  Hon.  H.  D.  Clayton. 
The  facts  are  stated  in  the  opinion. 

McKleroy  &  Comer,  for  appellant. — (1)  The  will  created 
personal  trusts  in  the  executor  and  executrix,  and  the  appellee, 
wlio  is  administrator  de  bonis  non,  eum  testmnento  annexe,  hav- 
ing no  power  to  execute  the  trusts,  has  no  right  to  recover  the 
land  sued  for. — Perkins  v.  Lewis,  41  Ala.  649 ;  Anderson, 
Adm^i\  V.  McGowan,  42  Ala.  280;  s.  c.  45  Ala.  462;  Pinney 
V.  Werhorn,  72  Ala.  58 ;  Morgan  v.  Casey,  73  Ala.  222.  (2) 
Even  if  the  will  did  not  create  a  personal  trust  in  the  executor 
and  executrix,  the  administrator  de  bonis  non  has  no  right  to 
recover  the  land  from  the  vendee  of  the  heirs,  there  being  no 
debts  against  the  estate,  and  nothing  remaining  for  the  admin- 
istrator to  do  touching  the  administration  of  the  estate. — Oioens 
V.  Childs,  58  Ala.  113. 

Jere  N.  Williams,  contra.  (1)  The  will  imposed  no  per- 
sonal trust  as  to  the  matter  of  sale  and  division.  It  required 
that,  upon  the  widow's  marriage,  the  property  should  be  sold 
and  divided.  No  discretion  in  this  particular  is  allowed  to  the 
executors.  No  directions  are  given,  no  limitations  imposed, 
nor  is  there,  in  this  special  provision,  any  thing  other  than  the 
plain  requirement  to  sell  and  make  division.  (2)  The  widow 
did  not  acquire  the  legal  title  by  her  purchase.  She  only  took 
an  inchoate  equity,  capable  of  being  made  a  perfect  equity  by 
payment  of  the  purchase-money.  She  could  convey  nothing 
more  than  she  had  acquired,  and  her  vendees  were  charged 
with  notice  of  the  character  and  extent  of  her  interest  and 
rights  under  the  purchase. — Ketehum  v.  Creagh,  53  Ala.  224  ; 
Wallace  v.  Nichols,  56  Ala.  321 ;  McCidly  v.  Chajmian,  58 
Ala.  325.  (3)  The  deed  executed  by  the  widow  and  the  deeds 
executed  by  the  children  did  not  operate  a  sale  and  division 
under  the  terms  of  the  will.  The  legatees  had  no  power  to 
take  such  steps.  This  point  discussed  with  following  citation 
of  authorities:  Carter  v.  Owens,  41  Ala.  217;  Calhoun  v. 
Fletcher,  63  Ala.  574 ;  Nelson  v.  Miirfee,  69  Ala.  598  ;  Bell 
V.  Craig,  52  Ala.  215;  Patton  v.  Crow,  26  Ala.  426;  Cruik- 
shankv.  Luttrell,  67  Ala.  318.  (4)  But  if  they  had  the  author- 
ity to  make  sale  and  division,  they  did  not  execute  the  will  in 
this  respect.  The  will  certainly  contemplated  a  sale  as  a  single, 
separate  event,  a  matter  to  be  done  at  one  time,  and  not  by 
piecemeal,  and  at  different  times.     The  widow  was  a  legatee, 
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and  yet  she  got  nothing.  Besides,  her  conveyance,  being  with- 
out the  concurrence  and  signature  of  her  husband,  was  a 
nullity.  (5)  A  division  made  by  heirs  amongst  themselves,  and 
without  administration,  carries  only  an  equitable  title. —  Carter 
V.  Oivens^  41  Ala.  21T;  Anderso7i  v.  Anderson.  37  Ala.  683; 
Marshall  v.  Crow^  29  Ala.  278.  Hence,  the  appellant,  claim- 
ing under  them,  has  no  such  title  as  will  prevail  in  a  court  of 
law.  The  testator  made  no  specific  bequests  of  property,  real 
or  personal.  The  legacies,  if  they  may  be  so  designated,  are 
of  money  only,  and  not  in  delined  sums.  The  fund  to  be  di- 
vided must  be  of  the  estate  of  the  testator,  and  that  fund  can 
be  realized  onl}'^  in  one  way.  (6)  The  administrator  de  bonis 
nan  may  recover  although  it  is  shown  that  there  are  no  debts. 
Calhoun  V.  Fletcher^  63  Ala.  574;  Casey  v.  Morgan,  73  Ala. 
222  ;  Doe  v.  Hardy,  52  Ala.  291 ;  Crurkshank  v.  Luttrell,  67 
Ala.  322. 

STONE,  J.— Charles  D.  Bush  died  in  1853,  leaving  a  will 
which  was  probated  after  his  death.  He  appointed  Selina 
Bush,  his  wife,  executrix,  and  Seaborn  J.  Dubose  executor  of 
his  will.  Mrs.  Bush  entered  upon  the  execution  of  the  trust, 
but  whether  Dubose  acted  is  not  shown.  At  his  death  Mr. 
Bush  owned  lands,  and  probably  personal  estate.  He  left 
three  children.  After  providing  for  the  payment  of  debts, 
testator  directed  that  his  estate,  real  and  personal,  remain  in 
the  hands  of  his  wife  "  to  rear  and  educate  his  three  children, 
and  to  remain  hers  during  her  life-time  or  widowhood."  In 
case  of  the  marriage  of  Mrs.  Bush,  the  will  directed  testator's 
estate,  real  and  personal,  to  be  sold,  and  [the  proceeds]  "  equally 
divided  between  her  and  the  three  children."  No  other  clause 
of  the  will  need  be  noticed  here. 

In  1862  Mrs.  Bush  intermarried  with  Glover,  who,  by  virtue 
of  his  marriage,  became  executor  with  her  of  the  will.  Soon 
afterwards  they  petitioned  for,  and  obtained  an  order  of  the 
probate  court,  to  sell  the  lands  for  division.  They  sold,  and 
the  executrix,  Mrs.  Glover,  became  the  purchaser.  She  gave 
no  notes,  and  did  not  pay  the  purchase-money.  Nevertheless, 
they  reported  the  sale  to  the  probate  court,  and  it  was  con- 
iirined.  No  report  of  payment  of  the  purciiase-money,  and  no 
order  to  make  title  were  ever  made,  and  no  conveyance  of  the 
lands  to  Mrs.  Glover  was  ever  executed.  In  1873  !Mrs.  Glover, 
by  her  individual  deed,  in  which  her  husband  did  not  join, 
conveyed  the  lands  to  her  three  children  by  Bush,  her  former 
husband.  Subsequently,  and  before  this  suit  was  brought,  the 
three  children  sold  their  several  interests  in  the  lands  in  con- 
trovery,  and  Watson,  the  defendant  in  this  suit,  became  the 
owner  thereof.     In  1873,  Glover  and  wife  resigned  the  execu- 
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torship  of  Bush's  will,  their  resignation  was  accepted,  but  they 
have  made  no  final  settlement  of  their  administration.  How 
their  executorial  accounts  stand,  is  not  shown. 

In  1882,  and  at  the  instance  of  Glover,  Martin  was  ap- 
pointed administrator  de  bonis  non  of  the  estate  of  Bush  cum 
testatamento  annexo^  and  immediately  instituted  this  statutory 
real  action  for  the  recovery  of  the  lands.  The  court  gave  the 
general  charge  in  favor  of  the  plaintiff,  at  his  written  request, 
which  was  excepted  to  ;  and  there  were  verdict  and  judgment 
for  the  plaintiff.  It  was  proven  and  admitted  that  13ush's  es- 
tate owed  no  debts,  when  Martin  w^as  appointed  administrator. 

We  can  not  assent  to  the  argument  of  counsel,  that  the 
power  of  sale  expressed  in  Mr.  Bush's  will,  is  a  mere  personal 
trust,  to  be  executed  only  by  the  executors.  It  is  a  general 
power,  unattended  by  any  discretionary  power,  or  evidences  of 
personal  confidence.  Such  power,  under  our  statute,  may  be 
exercised  by  the  administrator  de  bonis  non. — -Code  of  1876, 
^  2218;  Coleman  v.  Cam]),  36  Ala.  159;  Ex  parte  Dickson,^ 
64  Ala.  188;  Mitchell  v.  Spence,  62  Ala.  450. 

It  is  very  clear  that  the  title  to  the  lands  in  controversy  has 
not  been  devested  out  of  the  estate  of  Mr.  Bush,  by  any  pro- 
ceedings shown  in  this  record.  It  requires  a  conveyance  to 
devest  title,  and  none  was  made  in  this  case.  If  there  had 
been  a  necessity  for  an  order  of  sale  (there  was  not),  then,  to 
devest  title,  there  must  have  been,  not  only  a  sale,  reported 
and  confirmed,  but  report  that  the  purchase-money  was  paid, 
order  to  make  title,  and  title  actually  made. — Ketchwm  v. 
Creagh,  53  Ala.  224 ;  Wallace  v.  Nichols,  56  Ala.  321  ;  Mc- 
Cully  V.  Chapman,  58  Ala.  325 ;  Calhoun  v.  Fletcher,  63 
Ala.  574. 

There  is,  however,  another  defect  in  the  defense  offered, 
which  renders  it  entirely  unavailing  at  law.  Under  the  will, 
as  affected  by  the  marriage  of  Mrs.  Bush,  the  children  did  not 
take  the  land,  as  land.  It  was  directed  to  be  sold,  and  the 
proceeds  divided  equally  between  the  widow  and  her  three 
children.  This  converted  the  realty  into  personalty,  and  re- 
quired the  services  of  a  personal  representative  for  its  admin- 
istration.— Hemphill  V.  Moody,  64  Ala.  468. 

We  need  not  and  do  not  say,  that  the  legatees  under  Mr. 
Bush's  will,  all  being  adults,  could  not  have  agreed  together, 
and  divided  the  lands  and  other  property,  without  a  sale. 
They  are  not  shown  to  have  done  so.  The  deed  of  Mrs. 
Glover,  not  joined  in  by  her  husband,  is  a  nullity. 

If  Watson  is  the  real  owner  of  the  shares  of  the  several 
children,  then,  on  proper  application  and  showing,  he  should 
be  allowed  to  take  their  places,  and  to  receive  their  legacies. 
And  if  Mrs.  Glover  is  indebted  to  the  estate,  or  if  the  estate  is 
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indebted  to  her,  this  should  be  considered  in  settlement  and 
distribution.  We  say  distribution  ;  for  the  estate  must  be  dis- 
tributed entirely  as  personalty.  If,  however,  Mrs.  Glover  has 
already  received  her  full  share  of  the  estate,  then  there  is  no 
occasion  for  a  sale  or  division  of  the  lands,  as  Watson  appears 
to  own  all  the  remaining  interests.  But  a  court  of  law  can 
not  determine  these  questions. — Owens  v.  Childs,  58  Ala.  113. 
The  judgment  of  the  circuit  court  must  be  affirmed. 


Rouse  &  Smith  v.  Martin  &  Flo^vers. 

Bill  in  Equity  to  enjoin  Erection  of  Nuisance. 

1.  Nuisances  ;  jurisdiction  of  court  of  equity  to  restrain. — Tiie  juris- 
diction of  a  court  of  equity  to  restrain  nuisances  rests  on  the  imperative 
necessity  of  preventing  irreparable  injury  and  a  multiplicity  of  suits  at 
law,  and  should  be  cautiously  and  sparingly  exercised.  Hence,  an  in- 
junction against  a  private  nuisance  will  not  be  granted  on  account  of  a 
trifling  discomfort  or  inconvenience  suffered  by  the  party  complaining, 
but  only  where  there  is  a  strong  and  mischievous  case  of  pressing  neces- 
sity. 

2.  Same  ;  each  case  decided  upon  its  own  particular  facts. — AVhere  it  is 
.sought  to  restrain  by  injunction  the  prosecution  of  a  business  or  vocation 
which  is  lawful  in  itself,  on  the  ground  that  it  is  obnoxious  to  the  health, 
comfort  or  convenience  of  the  neighborhood,  by  reason  of  disagreeable 
noises,  offensive  odors,  noxious  gases  and  the  like,  no  general  rule  can  be 
laid  down  sufficiently  specific  and  certain  to  apply  to  all  cases ;  but  each 
case  must  be  decided  upon  its  own  particular  facts,  the  whole  question 
being  one  largely  of  degree,  to  be  determined  in  the  light  of  human  ex- 
perience. 

3.  Same  ;  when  court  of  equity  will  not  enjoin. — Where  an  injunction  is 
sought  to  restrain  the  construction  of  works  which  are  of  such  a  nature 
that  it  is  impossible  for  the  court  to  know,  until  they  are  completed  and 
in  operation,  whether  they  will  or  will  not  constitute  a  nuisance,  the  writ 
will  be  refused  in  the  first  instance.  The  mere  fact  of  the  diminution  in 
the  value  of  complainant's  property,  or  the  increased  risks  of  fire, 
occasioned  by  the  erection  of  such  works  upon  an  adjoining  lot,  in  a 
town  or  cit)',  without  more,  is  not  sufficient  ground  for  equitable  relief. 

4.  Same  ;  u'hen  court  of  equity  will  not  enjoin  erection  of  steam  gin- 
house. — Ginning  cotton  being  a  useful  business,  common  to  the  country, 
and  not  necessarily  a  nuisance,  a  court  of  equity  will  not  interfere  by 
injunction  to  restrain  the  erection  of  a  building  with  machinery  for  gin- 
ning cotton  by  steafti,  on  a  lot  in  a  city  al)out  eighty-eight  feet  from  the 
complainant's  residence,  and  separated  from  it  by  a  j)ublic  street,  when 
the  injury  souglit  to  l)e  prevented  is  merely  anticipated,  is  greatly  a 
matter  of  sjieculation,  and  it  is  not  clearly  shown  that  it  is  not  reasonably 
l)088ible  for  the  business  to  be  conducted  so  as  not  to  be  a  nuisance. 

Appeal  from  Butler  Chancery  Court. 
Heard  before  Hon.  Jno.  A.  Fostep.. 
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This  was  a  bill  in  equity  by  W.  P.  Ronse  and  F.  C.  Smith 
against  Martin  &  Flowers ;  was  tiled  on  2l8t  May,  1S84 ;  and 
the  case  made  thereby  is  sufficiently  stated  in  the  opinion.  On 
the  tiling  of  the  bill,  a  temporary  injunction  was  granted  by 
Hon.  John  P.  Hubbard,  Judge  of  the  Second  Judicial  Circuit, 
which  the  defendants  moved  to  dissolve  on  the  denials  in  the 
answer,  and  because  the  bill  was  without  equity.  On  the 
hearing,  the  chancellor  caused  a  decree  to  be  entered,  sustain- 
ing the  motion,  and  dissolving  the  injunction  ;  and  that  decree 
is  here  assigned  as  error. 

Gamble  &  Richardson  and  Buell  &  Lane,  for  appellants. 
(1)  The  ground  of  the  jurisdiction  of  a  court  of  equity  to  re- 
strain the  commission  or  continuance  of  a  private  nuisance,  is 
its  ability  to  afford  more  complete  remedies  than  courts  of 
law.  It  interferes  only  when  there  is  immediate,  pressing 
necessity  for  the  prevention  of  an  injury,  incapable  of  ade- 
quate compensation  in  damages  at  law,  or  such  as,  from  its 
continuous  or  permanent  mischief,  must  occasion  a  constant, 
recurring  grievance,  which  can  not  be  otherwise  prevented  than 
by  an  injunction.  When  the  thing  sought  to  be  restrained  is 
not  unavoidably  and  in  itself  obnoxious,  but  only  that  which 
may,  according  to  circumstances,  prove  so,  then  the  court  will 
refuse  to  interfere  until  the  matter  has  been  tried  at  law. 
Ogletree  v.  McQuagg,  G7  Ala.  584  ;  Kingsbury  v.  Flowers, 
65  Ala.  484  ;  St.  James  v.  Arrington,  36  Ala.  548  ;  Bosser  v. 
Randolph,  7  Port.  245  ;  Ferguson  v.  City  of  Sehna^  43  Ala. 
400  ;  Dorsey  v.  Allen,  39  Am.  Rep.  704;  Greeti  v.  Lake,  28 
Am.  Rep.  378 ;  Demarest  v.  Hardham,  34  N.  J.  (Eq.)  469  ; 
Ray  V.  Lynes,  10  Ala.  64;  3  John.  Ch.  287;  2  Dan.  Ch. 
Prac.  1637,  and  n.  5 ;  2  Story's  Eq.  Jur.  §  925  ;  Davidson  v. 
Isham,  1  Stockton  (N.  J.),  186.  (2)  Tlie  allegations  upon 
which  they  found  their  title  to  relief  must  be  direct  and  posi- 
tive, clear  and  unambiguous. — It.  R.  Co.  v.  Lancaster,  62  Ala. 
562  ;  Readv.  Walker,  18  Ala.  329.  And  not  upon  information 
and  belief. — Spence  v.  Duren,  3  Ala.  253;  Ex  parte  Reid,  50 
Ala.  444;  1  Dan.  Ch.  PI.  &  Pr.  313;  Adams  v.  Michael,  38 
Md.  125.  They  must  set  forth  fully  and  particularly  the  nature 
and  character  of  the  threatened  nuisance  they  seek  to  restrain ; 
in  what  it  will  consist,  and  their  knowledge  as  to  the  use,  as 
well  as  the  nature  and  character  of  the  injury  that  will  result 
to  the  parties  complaining. — Thebaut  v.  (Janova,  11  Fla.  225. 
(3)  The  bill  must  set  forth  such  a  state  of  facts  as  leave  no 
doubt  upon  the  question  of  nuisance  and  of  its  injurious  results; 
for  if  there  is  any  doubt  upon  either  of  these  points,  the  benefit 
will  be  given  to  the  defendant.  A  mere  allegation  of  great  and 
apprehended  danger  is  not  enough  ;  facts  must  be  stated  that 
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show  it. — Kingsbury  v.  Flowers,  65  Ala.  486 ;  Walmtt  v. 
Melick,  3  Stock.  (N.  J.)  205  ;  Turnpike  v.  Tuba,  13  Cah  190 ; 
Clark  V.  Lawrence,  6  Jones  (N.  C.)  Eq.  83  ;  Cleveland  v.  Gas 
Co.,  20  N.  J.  (Eq.)  202.  (4)  The  erection  on  defendant's 
lot  of  a  two-story  wooden  house,  and  its  use  thereafter  as  ;i  gin- 
house,  is  not  a  nuisance  per  se,  but  is  a  lawful  exercise  by 
appellees  of  their  dominion  over  their  property,  against  which 
adjoining  proprietors  can  not  complain,  unless  it  is  shown  that» 
from  the  peculiar  manner  of  its  erection  and  use,  irreparable 
injury  will  result  to  them.  This  point  discussed  at  length,  and 
following  authorities  cited  :  Rhodes  v.  Dunbar,  57  Pa.  St. 
274  ;  Dorsey  v.  Alle?i,  supra  /  Green  v.  Lake,  supra  y  Huck- 
enstine's  Appeal,  70  P.  St.  102  ;  Brown  v.  Piper,  1  Otto.  42  ; 
Salomon  v.  State,  28  Ala.  88  ;  St.  James  v.  Arrington,  36  Ala. 
546 ;  Kingsbury  v.  Floioers,  65  Ala.  479  ;  1  High  on  Inj.  (2d 
Ed.)  §§  787-8 ;  Wood  on  Nuis.  (2d  Ed  )  §§  796-7. 

J.  F.  Stallings  and  Waits  &  Son,  contra. — (1)  Whilst  de- 
fendants have  a  right  to  build  on  their  own  property,  they  have 
no  right  to  carry  on  any  business  there  which,  by  noise,  smoke, 
dust,  or  noxious  or  disagreeable  smells,  disturbs  the  quiet  enjoy- 
ment of  tiie  adjoining  proprietor,  or  which  renders  the  air  of 
the  adjoining  proprietor  impure  or  unhealthy.  The  owner  of 
property  must  so  use  it,  that  he  shall  not  impair  his  neighbor's 
right  to  good  health,  pure  air,  or  intiict  upon  him  unseasonable 
noises  at  unseasonable  hours.  Whilst  mills,  or  gins,  or  other 
manufactories  are  legal  and  necessary,  it  is  neitiier  legal  nor 
necessary  that  they  shall  be  so  located  as  to  interfere  with  the 
rights  of  others  in  the  enjoyment  of  their  houses.  When, 
therefore,  such  mills,  gins,  or  other  manufactories  create  noises 
that  prevent  or  disturb  sleep,  or  taint  the  atmosphere  with  va- 
pors, or  smoke,  or  dust,  pi-ejndicial  to  health,  or  nauseous  tt> 
the  smell,  they  constitute  nuisances,  against  which  equity  will 
enjoin. — Wood  on  Nuisances,  §§  497,504;  Catlinv.  Valentine, 
9  Paige,  576.  Smoke  alone  may  constitute  a  nuisance. — Wood 
on  Nnis.  J}  505,  and  authorities  cited  in  note  7;  lb.  §509. 
Noise  alone  may  create  a  nuisance. — lb.  §§  611,  613-15;  lb. 
§j}  619-34.  The  corruption  of  the  atmosphere  by  the  exercise 
of  any  trade,  or  l)y  any  use  of  property  that  impregnates  it  with 
noisome  stenches,  has  ever  been  regarded  as  the  worst  class 
of  nuisances. — lb.  Jjjj  561-3,  598,  and  note  1  on  page  682;  lb. 
§5^599,608,610,799.  (2)  A  person  can  not  build  extensive 
works  and  make  heavy  expenditures  of  money  for  the  exercise 
of  a  trade  or  business,  that  will  invade  the  premises  of  another 
with  smoke,  noxious  vapors,  or  noisome  smells,  to  an  unwar- 
rantable extent;  and  then  present  his  expenditures  as  a  reason 
why  he  should  not  be  enjoined;    neither  can  he  successfully 
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urge  in  liis  defense,  that  his  trade  or  business  is  a  useful  one, 
and  henefi^ial  to  the  community. — Wood  on  Nuis.  §§  802,  816  ; 
High  on  Inj.  §  491.  (3)  The  allegations  of  the  bill  discussed 
for  the  purpose  of  showing,  under  the  authorities  cited  above, 
that  there  is  equity  in  the  bill,  and  that  there  exists  a  nuisance 
to  complainants,  in  their  property,  and  in  the  comfortable  en- 
joyment thereof,  produced  by  the  wrongful  act  of  the  defend- 
ants. 

SOMERVILLE,  J.— The  appeal  is  from  a  decree  of  the 
chancellor  dissolving  an  injunction,  which  had  been  granted  at 
the  instance  of  the  appellants  to  interdict  the  appellees  from 
erecting  a  structure,  with  machinery  for  ginning  cotton,  in 
proximity  to  the  dwelling-houses  of  the  complainants  and  cer- 
tain of  their  tenants  m  the  city  of  Greenville.  The  nearest 
point  of  the  proposed  gin-house,  which  is  to  be  a  wooden 
structure,  would  be  within  about  eighty-eight  feet  of  the  dwel- 
ling of  one  of  the  complainants,  on  a  lot  owned  by  the  defend- 
ants on  the  opposite,  or  south  side  of  a  public  street.  It  is 
alleged  by  the  complainants  that  the  business  of  ginning  seed 
cotton  by  steam-power,  as  purposed  by  the  defendants,  will 
work  irreparable  damage  to  them,  by  rendering  their  houses 
uncomfortable  and  dangerous  for  occupation  as  places  of  resi- 
dence, that  the  hazard  of  tire  will  be  greatly  increased,  the 
noise  of  the  machinery  discomfort  them,  and  that  the  atmos- 
phere will  be  rendered  impure  and  unwiiolesome  by  smoke, 
dust,  small  particles  of  lint-cotton,  decaying  cotton  seed,  and 
other  tilth  necessarily  incident  to  the  business,  in  which  much 
stock  will  probably  be  used  in  hauling  with  wagons. 

The  foundation  of  this  jurisdiction  of  equity,  in  assuming  to 
restrain  nuisances,  rests  in  the  imperative  necessity  of  prevent- 
ing irreparable  injury  and  a  multiplicity  of  suitfe  at  law. — State 
V.  Mat/or,  etc.,  of  Mohile,  5  Port.  279  ;  1  High  on  Inj.  §  739; 
2  Story's  Eq.  §  925.  It  is  the  exercise  of  an  extraordinary 
power,  wiiich,  as  was  long  ago  said  by  this  court,  should  be 
"cautiously  and  sparingly  exercised.'' — Ray  v.  Lynes,  10  Ala. 
63.  An  injunction,  therefore,  of  a  private  nuisance  will  gen- 
erally be  granted  only  where  there  is  a  strong  and  mischievous 
case  of  pressing  necessity,  and  not  because  of  a  trifling  dis- 
comfort or  inconvenience  suifered  by  the  party  complaining. 
Coker  v.  Birge,  54  Amer.  Dec.  347,  note,  p.  351  ;  St.  James 
Church  V.  Arrington.,  36  Ala.  546. 

The  rule  has  long  been  recognized  as  quite  different  where 
the  thing  sought  to  be  prohibited  is  jyer  se  a  nuisance,  and 
where  it  is  not  unavoidably  noxious  in  itself.  l)ut  may  prove  so 
according  to  circumstances,  or  otherwise.  In  the  tirst  class  of 
cases  an  injunction  will  ordinarily  be  granted  witJKjut  waiting 
33" 
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for  the  result  of  a  trial  at  law.     In  the  second  class  the  court 
will  generally  refuse  to  interfere  until  the  matter  has  been  tried 
at  law. — St.  James  Church  v.  Arrington,  supra ;  Adams'  Eq. 
(7th  Amer.  Ed.)  211,  note  1. 

The  cases  are  numerous  where  equity  has  intervened  to  pre- 
vent the  carrying  on  of  a  business  or  vocation,  although  law- 
ful in  itself,  on  the  ground  of  its  being  obnoxious  to  the  health, 
comfort  or  convenience  of  neighboring  residents,  by  reason  of 
disagreeable  noises,  ofEensive  odors,  noxious  gases  and  the  like. 
1  High  on  Inj.  §§  772-73.  Xo  general  rule  can  be  laid  down 
sufficiently  specific  and  certain  to  apply  to  all  cases ;  but,  as 
often  said,  each  case  must  be  decided  upon  its  own  particular 
state  of  facts,  and  the  whole  question  must  be  largely  one  as 
to  degree,  being  determined  in  the  light  of  human  experience. 

Where  the  injury  complained  of  is  not  a  nuisance  per  se,  but 
may  become  so  by  reason  of  circumstances — being  uncertain, 
indefinite  or  contingent — equity,  as  we  have  said,  will  not  in- 
terfere. So  the  public  benefit  will  be  considered,  and  when  it 
preponderates  over  the  private  inconvenience,  no  relief  will 
generally  be  granted. — Dorsey  v.  Allen.,  85  N.  C.  358,  (39  Am. 
Rep.  70*4).  It  is  a  rule  of  universal  recognition,  that  in  doubt- 
ful cases  an  injunction  will  always  be  denied,  or  dissolved  on 
motion  when  granted  ad  hiterim.  A  very  strong  case  must, 
therefore,  be  made  by  the  bill,  and  if  there  be  a  reasonable 
doubt  as  to  the  probable  effect  of  an  alleged  nuisance,  either  on 
the  proof,  affidavits,  or  on  the  construction  of  the  facts  stated 
in  the  bill,  there  will  be  no  interference  until  the  matter  is 
tested  by  experiment  in  the  actual  use  of  the  property. — Wood 
on  Nuisances,  §§  796-97  ;  2  Story's  Eq.  Jur.  |924a,  note  1  ; 
1  High  on  Inj.  §  788.  As  said  in  Kingsbury  v.  Flowers.,  65  Ala. 
479 ''  there  must  be  such  a  clear,  precise  statement  of  facts,  that 
there  can  be  no  reasonable  doubt,  if  the  acts  threatened  are 
completed,  grievous  injury  will  result."  Hence,  the  following 
rule  stated  by  a  recent  author  :  "  Where,"  he  says,  "  an  injunc- 
tion is  asked  to  restrain  the  construction  of  works  of  such  a  na- 
ture that  it  is  impossible  for  the  court  to  know,  until  they  are 
completed  and  in  operation,  whether  they  will  or  will  not  con- 
stitute a  nuisance,  the  writ  will  be  refused  in  the  first  instance." 
1  High  on  Inj.  §  743.  Great  caution,  he  further  observes, 
should  always  be  exercised  before  interfering  with  establish- 
ments which  have  a  tendency  to  promote  public  utility  or  con- 
venience ;  and  in  cases  of  this  nature,  "  equity  will  not  enjoin 
the  lawful  use  of  such  property  in  a  city,  when,  by  the  proper 
application  of  scientific  appliances  and  machinery,  the  evils 
complained  of  may  be  remedied  ;  and,  in  such  case,  the  court 
will  go  no  further  tiian  to  require  such  appliances  to  be  used." 
1  High  on  Injunc.  §  787  ;  Green  v.  Lake,  54  Miss.  540  (28 
Vol.  lxxv. 
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Amer.  Rep,  378).  And  wliere.it  is  sought  to  restrain  a  busi- 
ness establishment,  which  is  not  jjer  se  a  nuisance,  but  only  lia- 
ble to  become  such  by  the  manner  in  which  it  is  carried  on  by 
the  proprietor,  the  course  now  generally  adopted  by  the  courts 
is  stated  to  be.  to  hold  the  bill  until  the  objectionable  results 
can  be  remedied  by  scientific  and  skillful  appliances,  at  least 
where  the  answer  discloses  that  such  remedies  are  practicable. 
Wood  on  Nuisances,  §  823.  But  this  is  a  inatter  resting  greatly 
within  the  sound  discretion  of  the  chancellor. 

The  law  is  settled,  on  sound  reasons,  that  the  mere  fact  of 
the  diminution  of  the  value  of  complainant's  property,  or  the 
increased  risks  from  hazard  of  fire,  occasioned  by  a  structure 
erected  by  a  defendant  upon  a  lot  adjoining  the  complainant's 
premises,  without  more,  is  unavailing  as  a  ground  of  equitable 
relief. — 2  Story's  Eq.  Jur.  §  925  ;  Morris  v.  Prudden,  5  0.  E. 
Green,  530;  1  High  on  Inj.  §  788;  Wood  on  Nuis.  §  511. 
This  is  one  of  the  many  risks  and  discomfits  naturally  incident 
to  town  or  city  life,  which  persons  of  prudence  can  not  fail  to 
reasonably  anticipate. — Hay  v.  Zynes,  10  Ala.  63. 

Smoke,  offensive  odors,  or  disagreeable  noise  and  vibration 
may  of  course  constitute  a  nuisance  so  imperiling  the  comfort 
of  one's  existence,  his  health,  or  the  safety  of  his  property,  as 
to  call  for  injunctive  relief  at  the  hands  of  a  court  of  equity. 
This  is  upon  the  principle,  that  if  one  makes  an  unreasonable 
or  unlawful  use  of  his  property,  "  so  as  to  produce  material 
annoyance,  inconvenience,  discomfort  or  hurt  to  his  neighbor, 
he  will  be  gnilty  of  a  nuisance  to  his  neighbor." — Campbell  v. 
Seaman,  63  X.'^Y,  568  (20' Amer.  Rep.  567).  It  it  a  jnst  se- 
quence of  the  maxim.  Sic  utere  tuo  ut  alienum  non  Iwdas.  In 
determining  the  question  of  interference,  the  court  will  look  at 
the  facts  which  are  stated  in  the  bill,  giving  little  or  no  weight 
to  the  mere  opinion  of  the  complainant  that  they  will  constitute 
a  nuisance,  unless  such  a  conclusion  clearly  follows  by  proper 
inference  from  these  facts.  So  of  the  denials  of  the  answer,  on 
a  motion  to  dissolve  an  injunction  which  may  have  been  grant- 
ed.—  Catlin  V.  Valentine,  9  Paige,  575  (38  Amer.  Dec.  567)  ; 
1  High  on  Inj.  §  790. 

Let  us  briefly  apply  the  foregoing  principles  to  this  case.  It 
is  clear  that  the  building  sought  to  be  erected  by  the  defend- 
ants can  not  be  regarded  as  a  nuisance,  but  only  the  nse  to 
which  it  is  to  be  devoted.  This  is  admitted  to  be  a  useful  busi- 
ness, which  is  common  to  the  country,  and  one  which  should 
not  be  discouraged  by  too  ready  an  interference  by  the  strong 
arm  of  the  courts.  Taking  the  facts  as  alleged  in  complainants' 
bill,  and  discarding  all  allegations  which  may  properly  be  re- 
garded as  mere  matters  of  opinion,  and  keeping  in  view  that 
the  injury  sought  to  be  prevented  is  merely  apprehended  by  an- 
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ticipation,  and  must,  therefore,  be  a  matter  greatly  of  specula- 
tion, we  can  not  say  that  the  chancellor  has  come  to  an  errone- 
ous conclusion.  We  do  not  clearly  see  that  it  is  not  reasonably 
possible  for  the  business  to  be  conducted  so  as  not  to  be  a  nui- 
sance. In  Ray  v.  Lynes^  10  Ala.  63,  this  court,  upon  like 
principles,  declined  to  enjoin  the  erection  of  a  black-smith  shop 
upon  a  lot  adjoining  the  dwelling-house  of  the  complainant  in 
the  town  of  Tuskegee.  And  in  St.  James  Church  v.  Arring- 
ton,  36  Ala.  546,  it  refused  to  restrain  the  erection  of  a 
livery  stable  in  close  proximity  to  a  church.  It  was  said  by  the 
court,  that,  admitting  the  strong  probability  that  inconvenience 
and  discomfort  might  result  to  the  complainants  from  the  use 
of  the  stable.  "  yet  the  injury  apprehended  is  not  of  that  '  vast 
and  overwhelming '  character  which  would  justify  a  departure 
from  the  general  rule  above  stated,  which,  as  we  have  seen,  de- 
nies an  injunction  in  such  cases,  in  advance  of  a  trial  at  law." 
Kuigshury  v.  FUnvers,  65  Ala.  479  ;  Green  v.  Lake,  54  Miss. 
540  (28  Amer.  Rep.  378)  ;  Dorsey  v.  Allen,  85  N.  C.  358 
(39  Amer.  Rep.  704) ;  3  Wait's  Act.  &  Def.  703,  §  9. 

The  decree  of  the  chancellor  dissolving  the  injunction  must 
be  affirmed. 


Tennessee  and  Coosa  Railroad  Com- 
pany V.  East  Alabama  RailAvay  Com- 
pany. 

Ejectment  for  Recovery  of  Railroad. 

1.  Ejectment  for  recovery  of  a  railroad;  ichen  description  in  complaint 
not  sufficient. — As  the  mere  survey  and  location  of  the  .line  of  a  railroad, 
made  twenty-fiv^e  years  ago,  can  not  be  snpi)Osed  to  liave  left  such  visible 
marks  as  would  enable  one  to  trace  it  without  the  aid  of  the  engineer's 
report  and  chart,  even  if  it  could  be  done  with  such  aid,  such  a  descrip- 
tion in  the  complaint  in  an  action  of  ejectment,  brought  to  recovor  the 
track  or  road-bed  of  the  railroad,  without  more,  is  too  indefinite,  and  is,, 
therefore,  insufficient  to  authorize  a  recovery. 

2.  Same. — Nor  is  the  description,  in  such  complaint,  of  that  part  of 
the  right  of  way  lying  outside  of  the  graded  track  sufficient  to  authorize 
a  recovery  thereof,  when  its  dimensions  are  not  given. 

3.  Same;  lohen  description  sufficient. — Where,  however,  the  aver- 
ments of  the  complaint  show  that  the  railroad  track  w'as  not  only  sur- 
veyed and  located,  but  was  cleared  of  timber  and  graded,  with  excava- 
tions and  embankments,  and  a  superstructure,  over  which  locomotives 
and  cars  were  running,  and  that  it  extended  from  one  given  point  to 
another,  and  was  the  only  railroad  Ijetween  those  points,  the  description 
is  sufficient  to  authorize  a  recovery. 

Vor,.  Lxxv. 
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4.  Ejectment;  will  lie  for  recovery  of  road-bed  and  right  of  way  of  rail- 
road.— While,  as  a  general  rule,  ejectment  will  not  lie  for  an  easement, 
or  to  be  let  into  the  use  or  occupation  of  a  servitude,  it  will  lie  for  the 
recovery  of  lands  claimed  and  condemned  as  the  road-bed  and  right  of 
way  of  a  railroad. 

5.  Same;  when  plaintiff's  title  can  not  he  disputed. — Where  a  de- 
fendant in  ejectment  acquires  his  possession,  and  the  title  he  asserts, 
derivatively  from  the  plaintiff,  he  can  not  be  heard  to  dispute  thelatter's 
title.  ,  V 

6.  Sale  by  assignee  in  bankruptcy  under  bankrupt  law  of  1867 ;  au- 
thority to  make. — The  authority  of  an  assignee  in  bankruptcy  to  sell  the 
property  of  the  bankrupt  under  the  bankrupt  law  of  1867,  may  be  re- 
duced substantially  to  two  methods:  First,  a  sale  without  an  order  of 
court,  in  which  case  the  assignee  sells  simply  the  unascertained  interest 
of  the  bankrupt,  leaving  to  the  purchaser  the  right  and  duty  of  settling 
and  determining  all  controversies  as  to  disputed  ownership,  and  all  liti- 
gation that  may  grow  out  of  such  disputed  ownership;  and  second,  a 
sale  of  the  entire  property,  and  the  entire  title  to  it,  freed  from  all  con- 
flicting claims  and  liens,  under  section  5063  of  the  U.  S.  Rev.  Statutes, 
thereby  placing  and  leaving  its  proceeds  in  its  stead,  as  the  subject  of 
contention  and  litigation ;  and  between  these  two  methods  there  is  no 
middle  ground,  to  which  the  assignee  is  authorized  to  resort. 

7.  Same;  v/hen  sale^oes  not  conform  to  §  5063  Rev.  Statutes;  limitation 
under  §  5057  of  Rev.  Statutes. — Where,  on  the  petition  of  an  assignee  in 
bankruptcy,  a  decree  is  made  in  the  bankrupt  court,  recognizing  and  es- 
tablishing the  priority  of  the  lien  of  a  creditor  who  is  alone  triade  a  party 
to  the  petition,  and  directing  a  sale  of  the  bankrupt's  property  subject 
to  that  lien,  but  freed  from  all  other  liens,  a  sale  made  under  such  decree 
does  not  conform  to  the  provisions  of  section  5063  of  the  U.  S.  Rev. 
Statutes ;  and  a  claimant  of  part  of  the  property  sold,  who  was  not 
made  a  party  to  the  petition,  and  who  had  no  notice  of  the  proceedings, 
is  not  barred  under  the  provisions  of  section  5057  of  the  Rev.  Statutes, 
because  he  did  not,  within  two  years,  prefer  his  claim  in  the  bankrupt 
court. 

8.  Property  of  bankrupt;  interest  of  assignee  in. — Where  the  property 
of  a  bankrupt  has  not  been  conveyed  in  fraud  of  his  creditors,  the  as- 
signee in  bankruptcy  takes  no  greater  interest  in,  or  better  title  to  it, 
than  the  bankrupt  himself  had. 

9.  Possession  of  vendee  under  executory  contract  of  purchase ;  uhen  oji 
estoppel. — Where  a  party  goes  into  possession  of  real  estate  under  an  ex- 
ecutory conract  of  purchase,  he  is  estopped  from  disputing  his  vendor's 
title ;  and,  on  his  being  declared  a  bankrupt,  his  assignee,  standing  in 
his  shoes,  is  equally  estopped. 

10.  Bankruptcy;  limitation  of  tivo  years  under  §  5057  Rev.  Statutes. 
Section  5057  of  the  Rev.  Statutes  applies  the  two  years  bar  to  suits 
"touching  property  or  rights  of  property- transferable  to,  or  vested  in 
the  assignee,"  and  extends  no  further;  and  hence,  where  the  bankrupt 
had  no  property  or  right  of  property  in  the  subject  of  litigation,  it  neither 
vesting  in  nor  being  transferable  to  the  assignee,  the  provisions  of  the 
statute  do  not  apply. 

Alpeal  from  Etowah  Circuit  Court. 
Tried  before  Hon.  H.  D..  Clayton. 
The  facts  are  stated  in  the  opinion. 

W.  H.  Denson,  with  wliom  was  Sam'l  F.  Rice,  for  appel- 
lant. (1)  The  road-bed,  track,  etc.,  of  a  railroad  company  is 
real  estate,  and  for  its  recovery  an  action  of  ejectment  will  lie. 
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This  point  discussed  at  length,  with  citation  of  following  au- 
thorities :  Tyler  on  Eject.  37,  39 ;  3  Wait's  Ac.  &  Def .  4,  §§ 
l,2etseq.;  1  Chitty's  Plead.  (16  Am.  Ed.)  m.  pp.  275-6; 
Rowan  v.  Kelsey^  18  Barb.  484 ;  Nichols  v.  Lewis,  15  Conn. 
137 ;  1  Wash.  Real  Prop.  (4th  Ed.)  pp.  2-3,  §§  2,  2a,  3,  and 
note,  m.  p.  32,  §  36 ;  S.  cfe  N.  R.  R.  Co.  v.  Pilgreen,  62  Ala. 
305  ;  Liike  v.  Calhoun  Co.,  52  Ala.  115 ;  Smith  v.  Gayle,  58 
Ala.  600;  Dwinmer  v.  The  Selectmen,  etc.,  40  Am.  Dec.  213; 
Centi^al  Pac.  R.  R.  Co.  v.  Benity.,  5  SaM^yer,  118  ;  Hazen  v. 
B.  &  M.  R.  Co.,  2  Gray,  574;  Winona  v.  Huff,  n  Minn. 
119;  Manhato  v.  Willard^  13  Minn.  13;  Jackson  v.  R.  &  B. 
R.  R.  Co.,  25  Vt.  150 ;  C.  <&  P.  R.  R.  Co.  v.  Holton,  32  Vt. 
47  ;  r.  c&  B.  R.  R.  Co.  v.  Potter,  42  Vt.  265 ;  R.  Co.  v. 
Davis,  2  Dev.  &  Bat.  467 ;  Giesey  v.  C,  W.  &  Z.  R.  R.  Co., 
4  Ohio  St.  308 ;  Hoboken  Land  Co.  v.  Hoboken,  36  N.  J.  Law, 
540;  Klinksner  v.  School  DirectorSy  1  Jones  (Penn.),  444; 
Turner   v.    Reynolds,    11    Harris   (Penn.),  199 ;     Chicago   v. 

Wright,  69  111.  322  ;  Mahon  v.  San  Rafael  T.  R.  Co..  49  Cal. 
270 ;  Cinciiinati  v.   White,  6  Pet.  431 ;  M.  db  O.  R.  R.  Co.  v. 

Williams,  53  Ala.  597 ;  Tanner  v.  S.  &  W.  R.  R.  Co.,  60  Ala. 
635  ;  M.(&  M.  R.  R.  Co.  v.  Blakey,  59  Ala.  471 ;  Cook  v. 
Central  R.  R.  Co.,  67  Ala.  541 ;  Kennedy  v.  Jones,  11  Ala. 
63  ;  Jackson  v.  Buel,  9  Johns.  298.  (2)  This  suit  was  not 
barred  by  the  provisions  of  section  5057  of  Revised  Statutes 
(U.  S.).  Bankruptcy  proceedings  are  entirely  statutory  ;  and 
no  authority  can  be  exercised  in  bankruptcy  by  the  court,  by 
the  assignee,  or  by  any  other  person,  than  such  as  is  conferred 
by  the  statute. —  Glenny  v.  Langdon,  98  U.  S.  29 ;  Gifford  v. 
Aelms,  98  U.  S.  252 ;  Shaw  v.  Lindsey,  60  Ala.  35l ;  Nat. 
Bankv.  U.  S.,  107  U.  S.  450;  Feihlernan  v.  Packard,  109  U. 
S.  421 ;  Paulding  v.  Lee,  20  Ala.  765.  In  order  that  section 
5057  of  Rev.  Statutes  may  apply  in  any  case,  there  must  be  a 
concurrence  of  three  conditions :  1st.  The  controversy  must 
be  in  respect  to  some  property  or  rights  of  property  of  the 
bankrupt;  2d,  such  property  must  be  transferable  to, or  vested 
in  such  assignee ;  and  3rd,  the  suit  must  be  in  the  name  of  one 
of  the  two  parties  named  in  the  act. — Glenny  v.  Langdon, 
8U2>ra ;  Gifford  v.  Helms,  supra  ;  Marshall  v.  Knox,\Q  Wall. 
556  ;  Smith  v.  Mason,  14  Wall.  431 ;  Morgan  v.  ThornhiU, 
11  Wall.  75;  Jenkins  v.  Bank,  106  U.  S.  574;  Moses  v.  St. 
I^aul,  67  Ala.  171.  (3)  J^either  party  claims  under  any  bank- 
rupt proceedings ;  no  title  of  an  assignee  is  involved  in  this 
action  ;  and  no  property  of  a  bankrupt  is  litigated  in  this  suit. 
The  deed  executed  by  the  appellant  to  the  East  Alabama  & 
Cincinnati  R.  R.  Co.  was  construed  by  this  court  in  Tennessee 
cfe  Coosa  R.  R.  Co.  v.  East  Alabama  Li.  Co.,  73  Ala.  426 ; 
and  it  was  then  held  that  the  conditions  contained  in  the  deed 
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were  precedent;  and  the  grantee  having  failed  to  perforin 
them,  no  title  to  the  property  ever  vested  in  the  grantee  under 
said  deed. — See  Cowell  v.  Springs  Co.,  100  U.  S.  56.  At  the 
time  of  the  bankruptcy  of  the  E.  A.  &,  C.  R.  R.  Co.,  there  had 
been  a  failure  to  perform  some  of  the  conditions  of  said  deed  ; 
and  the  appellant  then  had  the  right  to  enter  and  retake  its 
property  for  condition  broken.  The  bankruptcy  of  the  grantee 
made  it  impossible  for  it  to  perform  said  conditions,  thereby, 
ipsofacto^  devesting  the  grantee  of  all  claim  to,  and  possession 
of  said  property. — Nichol  v.  Eaton,  91  U.  S.  716.  Prior  to 
the  commencement  of  this  action,  the  appellant  made  its  entry 
for  condition  broken  ;  and  when  it  entered,  it  was  in  of  its 
former  estate  and  title,  free  from  all  intervening  estates,  titles, 
liens  and  incumbrances,  whether  created  by  law,  or  by  the 
grantee  itself. — 4  Kent.  m.  pp.  126-7;  Cross  v.  Carson, -^^l 
Am.  Dec.  757,  note;  Tyler  on  Eject.  179-80 ;  Collins  v.  Whig- 
ham,  58  Ala.  438 ;  Morris  v.  Beehe,  54  Ala.  308.  The  appel- 
lee does  not  set  up  any  claim  or  title  to  the  property  under  any 
proceedings  in  bankruptcy,  or  under  any  assignee  in  bank- 
ruptcy. It  claims  under  the  foreclosure  proceedings  had  in 
the  chancery  court  of  Lee  county.  In  the  proceedings  in 
bankruptcy,  the  rights  of  the  trustees,  Barnes  &  Clews,  were 
expressly  reserved  unimpaired.  The  purchasers  at  the  assignee's 
sale  were  the  only  parties  defendant  in  the  foreclosure  proceed- 
ings ;  and  they  there  set  up  all  their  claim  and  title  to  said 
property  derived  from  the  proceedings  in  bankruptcy,  and  the 
chancery  court  decided  against  them,  and  ordered  the  property 
sold;  and  the  appellee  claims  under  the  purchasers  at  that  sale. 
See  Kelkj  v.  A.  cfc  C.  B.  R.  Co.,  58  Ala.  489 ;  Colt  v.  Barnes, 
64  Ala.  108.  To  the  chancery  suit  the  appellant  was  not  a 
party.  The  chancery  court  having  decided  adversely  to  the 
purchasers  at  the  assignee's  sale,  the  title  of  the  assignee  and 
of  the  purchasers  at  his  sale  is  extinct,  and  they  are  estopped 
from  setting  up  their  claim  and  title  to  said  property  in  any 
other  suit  or  court. — Davis  v.  Friedlander,  104  U.  S.  570. 
The  appellee,  then,  would  certainly  be  estopped  from  setting 
up  that  title.  (4)  The  bankrupt's  title  to  said  property  was 
not  such  as  was  transferable  to,  or  became  vested  in  the  as- 
signee. The  E.  A.  &  C.  R.  R.  Co.  was  only  an  executory  pur- 
chaser, and  was  estopped  from  denying  or  disputing  the 
appellant's  Wt\Q.— Potts  v.  Coleman,  67  Ala.  221 ;  Cowell  v. 
Springs  Co.,  100  U.  S.  55 ;  Walk&t^  v.  ReisUr,  102  U.  S.  470 ; 
Lewis  V.  Hawkins,  23  Wall.  11^;  Cook  v.  Tullis,  18  Wall.  332 ; 
Burnett  v.  Caldwell,  9  Wall.  290 ;  He7iley  v.  Bank,  16  Ala. 
552 ;  Seahury  v.  Easton,  22  Ala.  207  ;  Relfe  v.  ReVfe,  34  Ala. 
504  ;  Chapman  v.  Glassell,  13  Ala.  50;  Strong  v.-  Waddell,  56 
Ala.  471.     It  is  settled  law,  that  the  assignee  can  assert  no 
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claim  to  the  property  which  the  bankrupt  himself  could  not 
assert  in  a  contest  between  it  and  the  appellant.  ,  As  to  every 
thing,  except  fraudulent  conveyances  and  preferences  under 
the  bankrupt  law,  the  assignee  takes  by  the  assignment  as  a 
purchaser  from  the  bankrupt,  with  notice  of  all  outstanding 
rights  and  equities.  Whatever  the  bankrupt  could  do  to  make 
the  assigned  property  available  for  general  creditors,  the  as- 
signee may  do ;  hut  nothing  more. — Stewart  v.  Piatt.  101  U. 
S.  739  ;  Dudley  v.  Easton.^  104  U.  S.  99  ;  Hanselt  v.  Harrison, 
105  U.  S.  406  ;  Smith  v.  Perry,  56  Ala.  266.  The  assignee 
takes  and  holds  the  property-  in  the  same  condition  in  which 
the  bankrupt  held  it,  and  subject  to  the  same  liens  and  incum- 
brances. The  bankrupt  law  takes  away  no  right  secured  to  a 
party  by  his  contract. —  Yeatmati  v.  Sav.  Inst.,  95  U.  S.  764 ; 
Jerome  v.  McCarter,  94  U.  S.  734 ;  Eyster  v.  Gaf,  91  U.  S. 
521 ;  Cook  V.  Tullis,  18  Wall.  332.  See  also  Dudley  v.  Easton, 
104  U.  S.  99  ;  McHenry  v.  La  Sooiete,  etc.,  95  U.  S.  58  ;  Walker 
V.  Reister,  102  U.  S.  467.  (5)  The  appellant  was  not  a  party 
to  any  of  said  bankrupt  proceedings ;  its  title  to  said  property 
was  never  litigated  in  said  court ;  and,  hence,  it  is  bound  by 
none  of  the  proceedings  in  said  court. — Ray  v.  Norseworthy, 
23  Wall.  128 ;  Smith  v.  Mason,  14  Wall.  432  ;  Marshall  v. 
Knox,  16  Wall.  555;  Dupasseur  v.  Rochereau,  21  Wall.  130; 
Shaw  V.  Lindsey,  60  Ala.  351.  (6)  The  bankrupt  law  operates 
only  upon  property  belonging  to  the  bankrupt,  and  which  is 
liable  to  the  payment  of  his  debts  ;  and  it  is  only  such  prop- 
erty that  is  transferable  to,  or  vests  in  the  assignee  within  the 
purview  of  section  5057  of  Rev.  Statutes. — Porter  v.  Lazear, 
109  U.  S.  84  ;  Nat.  Bank  v.  U.  S.,  107  U.  S.  445  ;  Rhoades  v. 
Rlackiston,  8  Am.  Rep.  334;  Harris  v.  Collins,  13  Ala.  388  ; 
3  Par.  on  Con.  472  et  seq.;  Jmes  v.  Clifton,  101  U.  S.  225  ; 
Marsh  V.  Armstrong,  18  Am.  Rep.  355.  The  bankrupt  law 
does  not  prescribe  the  title  or  interest  the  bankrupt  must  have 
in  the  property  to  make  it  subject  to  the  bankrupt's  debts ;  but 
leaves  this  entirely  with  the  States. — Brine  v.  Ins.  Co.,  96  U. 
S.  627 ;  Equator  Co.  v.  Ball,  106  U.  S.  86.  In  this  State,  the 
real  estate  of  a  debtor,  liable  to  his  debts,  is  such  as  he  has  the 
legal  title  to,  perff^ct  equity  in,  or  in  which  he  has  &  vested  legal 
interest. — Code,  1876,  3209.  Under  the  decision  of  the  case 
in  73  Ala.  supra,  p.  426,  the  E.  A.  &  C.  R.  R,  Co.  never  had 
any  such  title  or  interest  in  this  property.  It  was,  therefore, 
not  transferable  to,  nor  did  it  vest  in  the  assignee. 

Barnes  &  Son  and  Semple  &  Sox,  with  whom  were  DrN- 
LAH  &  DoKTCH,  contra.  (1)  The  description  in  the  complaint 
is  insufficient  to  support  a  verdict  and  judsrment.  It  is  obvious 
that  the  sheriff  could  not,  from  the  complaint  alone,  or  from  it 
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aided  by  any  measurement  or  plat  referred  to  in  it,  have 
found  the  subject-matter  of  tlie  suit.  This  point  argued  at 
length,  and  the  following  authorities  cited  and  discussed  : 
Oode,  1876,  §  2960;  Henley  v.  Branch  Bank,  16  Ala.  559  ; 
Sturdevant  v.  Murrell^  8  Port,  317  ;  Bennett  v.  Morris,  9 
Port.  171 ;  Chapman  v.  Holding,  60  Ala.  522  ;  69  Ala.  342. 
(2)  The  facts  of  this  case  constitute  a  complete  defense  under 
the  terms  of  the  Bankrupt  Act.  which  forbids  a  suit  by  or 
against  the  assignee  for  any  property  transferable  under  the 
act,  except  within  two  years.  This  point  discussed  at  length, 
and  the  following  authorities  cited  and  commented  upon,  in 
argument :  U.  S.  Rev.  Stat.  §  5057 ;  Moses  v.  St.  Paul,  67 
Ala.  168;  Comegys  v.  McCord,  11  Ala.  932;  Harris  v.  Col- 
lins, 13  Ala.  388  ;  Paulding  v.  Lee,  20  Ala.  753 ;  102  U.  S. 
469  ;  Long  v.  Converse,  91  U.  S.  105;  Wilson  v.  Glenn,  68  Ala. 
383  ;  Jenkins  v.  Lntemational  Bank,  106  U.  S.  571 ;  PiJce  v. 
Lowell,  32  Me.  245. 

STONE,  J. — The  present  is  an  action  of  ejectment,  brought 
by  the  appellant  as  plaintiff,  and  seeks  to  recover  what  is  de- 
gcribed  in  the  complaint  as  "  the  following  real  estate,  that  is 
to  say,  the  track  or  road-bed  of  the  plaintiff  as  the  same  was 
located  at  and  before  July  12th,  1871,  from  Gunter's  landing, 
in  Marshall  county,  in  the  State  of  Alabama,  to  Gadsden,  in 
Etowah  county,  in  said  State,  together  with  all  their  right  of 
way,  grading,  trestles,  masonry  work,  culverting  work,  and 
property  on  said  line  so  located,  including  the  railroad  from 
Gadsden  to  Attala,  in  said  county  of  Etowah,  which  railroad 
is  the  only  railroad  from  Gadsden  to  Attala,  and  is  attached 
to  the  soil,  and  is  now,  and  was  at  the  commencement  of  this 
euit,  used  and  operated  as  a  railroad  by  the  employees  of  the 
defendant  corporation,  and  by  the  direction  and  authority  of 
that  corporation,  and  including  also  the  appurtenances  of  said 
railroad  from  Gadsden  to  Attala.  The  plaintiff  further  avers 
that  at  and  before  June  3rd,  1856,  it  was  organized  and  in  ex- 
istence as  a  corporation  under  and  by  virtue  of  its  charter  con- 
tained in  an  act  of  the  General  Assembly  of  the  State  of 
Alabama,  entitled  '  An  act  to  incorporate  the  Tennessee  and 
Coosa  Railroad  Company,  approved  January  16th,  1844;'"  a 
copy  of  which  act  was  made  part  of  the  count.  See  Pamph. 
Acts,  1843-4,  pp.  170  to  175.  The  complaint  further  averred 
"that  long  before  June  3rd,  1856,  the  said  railroad  and  rail- 
road track  and  bed  of  plaintiff,  as  described  in  this  complaint, 
had  been  located  as  stated  in  this  complaint,  and  that  said  rail- 
road of  plaintiff  was  and  is  the  same  railroad  which  is  first 
mentioned  in  the  act  of  Congress,  entitled  '  An  act  granting 
public  lands  in  alternate  sections  to  the  State  of  Alabama,  to 
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aid  in  the  construction  of  certain  railroads  in  said  State,'  ap- 
proved Jnne  3rd,  1856.  And  plaintiff  further  avers  that  at  the 
time  of  said  location  of  its  said  railroad  and  railroad  track  and 
bed,  there  were  public  lands  of  the  United  States,  designated 
by  odd  numbers,  not  previously  sold,  nor  covered  or  claimed 
by  any  preemption  claim,  on  and  along  the  said  railroad  and 
railroad  track  and  bed,  some  of  which  public  lands  were  situa- 
ted between  Gadsden  and  Attala  aforesaid 

And  plaintiff  avers  that  its  said  railroad,  and  railroad  track  and 
railroad  bed,  as  located  as  aforesaid  betwen  Gadsden  and  At- 
tala, ....  was  upon  parts  and  parcels  of  some 
of  said  odd  numbered  sections  of.  said  public  lands,  upon  and 
over  which  the  plaintiff  had  the  right  to  locate  its  said  railroad, 
railroad  track  and  railroad  bed,  and  did  so  locate  the  same  in 
the  lawful  exercise  of  its  right." 

By  various  rulings  in  the  court  below,  the  contention  wa& 
narrowed  down  to  that  section  of  the  road,  abont  five  miles  in 
length,  extending  from  Gadsden,  the  southern  terminus  of 
plaintiff's  chartered  line,  to  Attala,  all  in  Etowah  county. 
Hence,  we  have  omitted  several  averments,  not  deemed  mate- 
rial to  the  present  investigation.  The  complaint  contains  the 
usual  averment  of  ouster  and  possession  by  tlie  defendants,  and 
claims  damages. 

There  was  a  second  count,  containing  averments  not  found 
in  the  first,  as  follows :  ''  The  plaintiff,  on  and  before  the  12th 
day  of  July,  1871,  had,  and  ever  since  has  had  the  legal  title 
and  the  legal  ownership  of  the  following  realty  [describing  the 
property  as  described  and  sued  for  in  the  first  count],  and 
is  upon  the  ground  and  soil,  and  upon  the  aforesaid  right  of 
way  of  the  plaintiff,  and  is  the  property  of  the  plaintiff. 
And  plaintiff  avers  that  its  aforementioned  legal 
title  to,  and  ownership  of  all  the  property  above  described,  was 
acquired  by  the  plaintiff  lawfully  and  properly,  but  without 
the  exercise  of  any  power  to  cause  the  condemnation  of  lands 
to  the  use  of  a  railroad,  or  to  any  public  use ;  and  without  the 
exercise  of  any  other  compulsory  power,  authorized  by  the  law 
of  Alabama,  and  without  any  other  means  than  the  lawful  and 
voluntary  acts  and  conduct  of  those  who  were  the  owners  of 
said  property,  until  it  became  the  property  of  the  plaintiff." 

In  setting  forth  the  counts,  as  given  above,  we  have  described 
them  as  they  were  finally  framed,  after  all  the  amendments 
were  allowed.  Under  the  plea  to  the  jurisdiction,  filed  by  tiie 
defendants,  the  court  required  the  plaintiff  to  strike  from  the 
complaint  all  of  the  property  claimed,  which  lay  in  Marshall 
county.  The  circuit  court  also  ruled,  that  with  the  exception 
of  the  five  miles  of  road  extending  from  Gadsden  to  Attahu 
the  description  of  the  property  given  in  the  complaint  is  too 
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indefinite  to  autliorize  a  recovery.  In  this  way  the  contro- 
versy was  narrowed  to  the  completed  section  between  those 
places. 

Several  grounds  are  urged  by  appellee,  why  the  ruling  of  the 
circuit  court  should  not  be  disturbed.  First,  that  the  descrip- 
tion of  the  property  sued  for  is  too  indefinite,  and  fails  to  give 
such  information  that,  the  sheriff  would  know  of  what  to  put 
the  plaintiff  in  possession,  if  lie  recovered.  As  we  understand 
the  complaint,  there  is  a  marked  difference  in  the  description 
of  that  part  of  the  road  which  lies  between  Gadsden  and  At- 
tala, and  that  which  undertakes  to  describe  the  residue  of  the 
route.  The  description  of  the  latter  portion  nmst  be  classed 
with  those  held  insufiicient  in  Sturdevant  v.  Murrell,  8  For. 
317,  and  Bennet  v.  Morris^  9  For.  171.  There  is  nothing  in 
the  description,  without  additional  facts  not  given,  which  would 
inform  the  defendant  of  what  was  claimed,  or  the  sheriff,  what 
he  was  required  to  put  the  plaintiff  in  possession  of.  The  mere 
survey  and  location  of  the  line  of  a  railroad,  without  more, 
made  twent^'-five  years  ago,  can  not  be  supposed  to  have  left 
such  visible  marks,  as  to  enable  one  to  trace  it,  without  the  aid 
of  the  engineer's  report  and  chart,  even  if  it  could  be  done 
with  such  aid.     See  Alexander  v.   Wheeler,  69  Ala.  332. 

The  description  of  that  part  of  the  road  from  Gadsden  to 
Attala  is  entirely  different.  It  is  so  described  that  its  identity 
can  not  be  easily  mistaken.  A  railroad  track,  not  only  surveyed 
and  located,  but  cleared  of  timber  and  graded,  having  excava- 
tions and  embankments,  extending  from  one  given  point  to 
another  given  point,  and  being  the  only  such  road  between 
those  points,  it  would  seem  the  sheriff  would  have  no  difficulty 
in  finding.  And  when,  in  addition  to  these,  there  is  a  super- 
structure, and  locomotives  and  cars  running  over  the  track, 
assurance  is  made  doubly  sure. — Henley  v.  Branch  Bank  at 
Mobile,  16  Ala.  552  ;  Chapman  v.  Holding,  60  Ala.  522.  The 
description  of  what  is  called  the  right  of  way — that  area  of  the 
servitude  which  lies  outside  of  tiie  graded  track — is  not  suffi- 
cient. Its  dimensions  should  have  been  given,  as  a  guide  to 
the  jury,  and  to  the  otticer  executing  the  writ  of  possession. 

It  is  objected  in  the  next  place,  that  plaintiff  has  not  sufiicient 
property  in  the  realty  to  maintain  ejectment;  that  plaintiff  ha& 
only  an  easement,  and  no  title  to  the  soil  ;  and  that  ejectment 
will  not  lie  for  the  recovery  of  an  easement. 

It  is  true  that  ejectment  will  not  lie,  as  a  general  rule,  for  an 
easement,  or  to  be  let  into  the  use  or  occupation  of  a  servitude. 
The  reason  is  that  the  party  complaining  has  only  a  right  in 
common  with  the  public,  or  with  some  other  person  or  persons^ 
to  the  use  or  occupation  claimed.  The  right  is  a  qualified, 
limited  one,  and,  in  ordinary  cases,  is  not  disturbed  by  another's 
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similar  occupation.  It  is  but  a  privilege  to  go  on  the  lands  of 
another  for  a  specified,  limited  purpose,  and  has  no  element  of 
exclusiveness  in  it.  A  right  of  way,  or  of  common,  may  be 
given  as  illustrations  of  this  principle. — Washb.  on  Easements 
(3d  Ed. ),  3, 260,  270  ;  Child  v.  Chappell,  9  N.  Y.  246  ;  Morgan 
V.  Boyes,  65  Maine,  124  ;  I^ees  v.  Xmoless,  12  Amer.  Dec.  295. 
There  are  cases  which  go  beyond  this  doctrine. —  Wood  v. 
Truckee  TurnjnJce  Co.,  24  Cal.  474 ;  ZTnion  Canal  Co.  v. 
Young,  30  Amer.  Dec.  212  ;  2  Wait's  Ac.  &  Def.  747;  2 
Redf.  Rw'y,  553. 

Lands  claimed  and  condemned  as  road-bed  and  right  of  way 
of  a  railroad  stand  in  a  different  category  from  that  of  ordinary 
easements.  Over  them  is  acquired,  not  the  right  of  use  to  be 
enjoyed  in  common  with  the  public,  or  with  other  persons. 
The  right  and  use  are  exclusive,  and  no  one  else  has  any  right 
of  way  thereon. — M.  cfe  0.  R.  R.  Co.  v.  Williams,  53  Ala. 
595  ;  M.(&  M.  Rw'y  Co.  v.  Blakely,  59  Ala.  471 ;  Tanner  v. 
L.  &  N.  R.  R.  Co.,  60  Ala.  621 ;  8.  c&  JV.  R.  R.  Co.  v.  Pil- 
green,  62  Ala.  305 :  Cook  v.  Cen.  R.  R.  <&  Banking  Co.,  67 
Ala.  533  ;  R.  (&  G.  R.  R.  Co.  v.  Davis,  2  Dev.  &  Bat.  (Law) 
451  ;  Jackson  v.  R.  &  B.  R.  R.  Co.,  25  Yt.  150 ;  T.  tfc  B. 
R.  R.  Co.  V.  Potter,  42  Yt.  265. 

Ejectment  was  originally  classed  as  a  possessory  action. 
Hence  it  was,  that,  at  common  law,  any  number  of  actions 
could  be  maintained,  by  laying  the  demise  at  a  later  date.  One 
recovery  was  only  conclusive  as  to  one  and  the  same  demise, 
A  right  to  the  immediate  possession,  in  form  legal  as  dis- 
tinguished from  equitable,  would  always  maintain  the  action, 
and  it  will  yet.  Prior  possession  is  sufficient  against  any  one 
afterwards  found  in  possession,  unless  the  latter  can  show  a 
paramount  title,  or  a  possession  continuous,  peaceable  and  ad- 
verse, of  sufficient  duration  to  toll  entry. — Tyler  on  Ejectment, 
70 ;  lb.  165  ;  Anderscm  v.  Melear,  56  Ala.  621.  A  lessee  or 
termor,  during  the  continuance  of  a  valid  lease,  may  maintain 
the  action  against  the  lessor,  although  the  owner  of  the  entire 
fee,  less  the  term.  So,  the  title  of  a  railroad  corporation  to  the 
possession  of  the  soil  covered  by  the  road-bed  and  right  of  way, 
will,  after  condemnation,  dominate  all  adverse  claim  of  posses- 
sion, even  by  the  owner  of  the  fee.  "Although  the  right 
which  a  railroad  company  acquires  to  land  taken  under  their 
charter,  is  said  to  be  merely  an  easement,  yet  the  nature  of 
their  business,  their  obligations  to  the  community  and  the  pub- 
lic safety  require  that  the  possession  of  the  land  so  taken 
should  be  absolute  and  exclusive  against  the  adjacent  land- 
owner, so  far  as  to  secure  fully  every  purpose  for  which  the 
railroad  is  made  and  used." — Conn,  cfc  Pass.  River  R.  R.  Co. 
V.  Ilolton,  32  A^t.  43,     "  One  who  has  the  exclusive  right  to 
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mine  coal  upon  a  tract  of  land,  has  the  right  of  possession  as 
against  the  owner  of  the  soil,  so  far  a&  it  is  necessary  to  carry 
on  his  mining  operations." — Turner  v.  Reynolds^  23  Penn. 
St.  199,  206.  "  The  right  of  municipal  corporations,  or  public 
authorities  vested  with  no  higher  estate  than  a  public  easement, 
or  right  by  dedication,  to  invoke  the  remedy  of  ejectment,  for 
the  possession  of  streets,  public  squares,  town  commons,  church 
and  market  grounds,  is  upheld  in  many  cases." — Sedg.  tfe  Wait, 
Trial  of  Title  to  Lands,  §  271.  See  also  Jackson  v.  May,  16 
Johns.  184  ;  Winona  v.  Ilujf',  11  Min.  119  ;  Cincinnati  v.  White, 
6  Pet.  431  ;  Dummer  v.  Jersey  City,  40  Amer.  Dec.  ^13 ;  Ho- 
hol'en  Land  Co.  v.  Mayor,  36  N.  J.  (Law)  540  ;  Doe  ex  dem  v. 
Booth,  2  Bos.  &  Pul.  219 ;  3  Wait's  Ac.  c<c  Def.  6,  7.  In  the 
following  cases  will  be  found  a  curious  discussion,  tending 
strongly  to  siiow  that  the  road-bed  and  superstructure — in  fact, 
every  thing  attached  to  the  soil,  on  which  a  railroad  is  built — are 
considered  realty. — Randall  v.  JElwell,  52  N.  Y.  521  (s.  c.  11 
Amer.  Rep.  747) ;  Hoyle  v.  P.  cfe  M.  R.  R.  Co.,  54  N.  Y. 
314  (s.  c.  13  Amer.  Rep.  595).  And  there  is  certainly  much 
reason  for  the  opinion.  The  road-bed  and  right  of  way  are  as 
immovable  as  the  soil  itself,  the  superstructure  is  attached  to 
the  soil,  and  the  corporation  has  the  exclusive  right  to  the  pos- 
session of  it.  In  Central  Pacific  R.  R.  Co.  v.  Benity,  5 
Sawyer,  118,  the  precise  question  we  are  considering  was  pre- 
sented, and  the  court.  Circuit  Justice  Sawyer  participating, 
decided  the  action  of  ejectment  would  lie.  So  we  hold  it  will 
lie  in  this  case. 

If  it  be  contended  for  appellee  that  the  Tennessee  and  Coosa 
Railroad  Company  is  not  shown  to  have  ever  acquired  any  right 
to  the  property  sued  for,  shows  no  legal  right  to  it,  and  there- 
fore can  not  maintain  this  action,  the  answer  is,  the  main  defend- 
ant, on  whose  title  all  the  defendants  rely,  acquired  its  posses- 
sion and  all  the  claim  it  asserts,  derivatively  from  the  plaintiff, 
and  can  not  be  heard  to  dispute  its  title. — Tyler  on  Ejectment, 
Ch.  9,  p.  165  ;  Houston  v.  Farris,  71  Ala.  570. 

The  East  Alabama  and  Cincinnati  Railroad  Company  obtain- 
ed a  charter  for  constructing  a  railroad,  extending  from  Eu- 
faula,  in  Barbour  county,  to  Gunter's  Landing,  sometimes  called 
Gnntersville,  on  the  Tennessee  river,  and  in  IVIarshall  count}'. 
This  company  organized,  and,  proposing  to  obtain  the  State's 
indorsement  of  its  bonds,  executed  to  trustees  a  trust  deed  of 
all  its  property  then  owned,  or  afterwards  to  be  acquired,  to  in- 
demnify the  State  against  loss  by  virtue  of  such  indorsement. 
It  issued  its  bonds,  which,  being  indorsed  by  the  State,  were 
negotiated  for  funds  with  which  to  prosecute  the  construction 
of  its  road.  The  Tennessee  and  Coosa  Railroad  Company  had 
previously  obtained  a  charter  for  a  railroad,  extending  from 
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Gadsden,  on  the  Coosa  river,  to  Gunter's  Landing,  being  in 
the  route,  and  extending  part  of  the  distance  from  Eufaiila  to 
Gunter's  Landing.  This  older  company,  extending  from  Gads- 
den to  Guntersville,  had  surveyed  and  located  its  route,  and 
had  done  some  grading,  masonry  and  other  work  along  its  line, 
but  had  laid  no  rails.  Work  was  suspended  for  want  of  funds. 
At  this  stage  of  its  progress,  and  after  the  said  trust  deed  of  the 
East  Alabama  and  Cincinnati  Railroad  Company  had  been  exe- 
cuted, an  agreement  of  bargain  and  sale  was  entered  into  be- 
tween the  two  corporations,  by  which  the  Tennessee  and  Coosa 
Railroad  Company  contracted  to  sell  to  the  East  Alabama  and 
Cincinnati  Railroad  Company,  its  entire  unfinished  railroad, 
with  all  its  property.  That  contract  bears  date  July  12th, 
1871.  In  the  case  of  Tennessee  and  Coosa  Railroad  Company 
V.  East  Alabama  Railway  Company^  73  Ala.  426 — a  chancery 
suit — we  construed  that  contract  of  sale,  and  held  that  the  con- 
ditions in  the  contract  are  what  are  called, precedent,  and  that 
the  title  to  the  railroad  and  its  property,  as  between  the  con- 
tracting parties,  did  not  pass  by  tiiat  instrument,  by  reason  of 
the  non-performance  of  the  conditions.  In  that  case,  and  in 
Colt  V.  Rarnes,  64  Ala.  108,  will  be  found  a  statement  of  many 
of  the  facts,  which  go  to  make  up  the  history  of  this  case. 

In  1873,  the  East  Alabama  and  Cincinnati  Railroad  Com- 
pany was  declared  a  bankrupt,  assignees  were  appointed,  and 
the  property  of  the  bankrupt  was  vested  in  them  as  such 
assignees.  They  sold  the  property  to  Murphy  and  others,  and 
made  them  a  deed  of  conveyance.  Under  this  purchase.  Mur- 
phy and  his  associate  purchasers  took  possession  of  the  property 
of  the  East  Alabama  and  Cincinnati  Railroad  Company,  and 
with  it  that  portion  of  the  Tennessee  and  Coosa  Railroad  which 
had  b^en  completed  and  was  being  operated  by  the  !)ankrupt 
corporation,  under  its  purchase  of  July  12th,  1871.  They  re- 
tained possession  for  two  or  more  years,  until  dispossessed  by 
the  chancery  suit  of  Barnes  and  Clews,  trustees,  to  foreclose  the 
trust  deed  given  to  secure  the  State  and  the  bondholders.  See 
Colt  V.  Barnes^  64  Ala.  108 — the  report  of  that  case.  Under 
that  suit  the  entire  effects  of  the  East  Alabama  and  Cincinnati 
Railroad  Company  were  sold,  and  the  appellee  in  this  case — 
the  East  Alabama  Railway  Company — became  the  derivative 
purchaser,  asserting  title  under  said  sale  and  purchase.  The  said 
purchasing  company  claims,  as  part  of  its  said  purchase,  the 
property,  road-bed,  right  of  way  and  superstructure  of  the  Ten- 
nessee and  Coosa  Raih-oad  Company,  and  has  had  possession  of 
it  since  said  purchase  ;  the  actual  possession  being  only  of  that 
section,  extending  from  Gadsden  to  Attala. 

In  tile  suit  by  Barnes  and  Clews,  trustees,  to  foreclose  the 
trust  deed,  no  special,  separate  mention  is  made  of  that  section 
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of  the  railroad  track  which  was  acquired  from  the  Tennessee 
and  Coosa  Railroad  Company,  nor  was  the  latter  named  corpo- 
ration made  a  party  to  the  snit.  The  defendant  corporation 
purchased  the  entire  property,  road-bed,  right  of  way,  and  every 
thing  else  belonging  to  the  East  Alabama  and  Cincinnati  Rail- 
road Company,  and  claims  that  the  property  in  controversy  in 
this  suit  is  part  of  that  property. 

It  is  contended  for  appellee  that,  under  the  bankruptcy  of 
the  East  Alabama  and  Cincinnati  Railroad  Company,  the  bank- 
rupt court  and  its  assignees  took  control  and  possession  of  the 
property  in  controversy,  as  of  the  assets  of  the  bankrupt,  that 
under  a  petition  filed  in  that  court  for  the  purpose,  the  bank- 
rupt's estate,  including  the  property  herein  sued  for,  was  sold 
and  conveyed  to  Murphy  and  his  associates,  that  they  took  pos- 
session under  their  purchase,  and  that  plaintiff  is  barred  under 
section  5057  of  the  Revised  Statutes  of  the  United  States,  be- 
cause it  did  not  prefer  its  claims  within  two  years,  and  in  that 
court. 

The  present  record  does  not  contain  the  petition  tiled  by  the 
assignees  in  the  bankrupt  court,  under  which  they  obtained  the 
order  of  sale.  The  order  of  the  district  court,  authorizing  the 
sale,  is  in  the  record,  and  it  recites  the  substance  of  the  peti- 
tion, and  sets  forth  the  parties  to  it.  The  recital  is,  that  the 
assignees,  naming  them,  were  the  petitioners,  and  that  Barnes 
and  Clews,  the  trustees  in  the  deed  of  trust,  were  alone  made 
defendants.  They  accepted  service,  and  '' consented  to  the 
hearing  of  said  petition,  and  to  a  sale,  as  prayed  therein,  of  the 
franchises  and  property  of  the  said  East  Alabama  and  Cincin- 
nati Railroad  Company."  The  court  thereupon  ordered,  ''that 
the  lien  of  the  State  of  Alabama,  and  the  mortgage  or  deed  of 
trust  of  date  July  Ist,  1870,  .  .  to  secure  the  State  of  Alabama 
against  her  indorsement  of  the  lirst  mortgaged  bonds  of  said 
railroad  company,  and  the  holders  and  owners  of  said  first 
mortgaged  bonds,  ...  be,  and  the  same  is  hereby  in  all  things 
recognized  and  established,  as  a  prior  lien  on  the  franchise  and 
property,  real  and  personal,  of  said  railroad  company."  The 
decree  then  directed  a  sale  of  said  property,  ''  subject  to  the 
prior  lien  aforesaid  in  favor  of  the  State  of  Alabama,  and  the 
holders  and  owners  of  the  first  mortgaged  bonds,  .  .  and  that 
the  entire  road,  its  franchises  and  property,  .  .  be  sold  by  said 
assignees,  free  from  all  other  liens  except  the  lien  aforesaid  in 
favor  of  the  State  of  Alabama  and  the  holders  and  owners  of 
said  first  mortgaged  bonds."  The  decree  then  directed  that  the 
sale  be  reported  to,  and  the  proceeds  be  brought  into  the  court. 
Under  this  order,  the  East  Alabama  and  Cincinnati  Railroad, 
its  franchise  and  pro  pert}',  were  sold  and  conveyed  to  Murphy 
and  his  associates.     This  is  tlie  proceeding  in  which  it  is  con- 
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tended  the  Tennessee  and  Coosa  Railroad  Company  should  have 
intervened  and  asserted  its  claim,  and  failing  to  do  so  for  two 
years,  it  is  barred. 

The  authority  of  the  assignee  to  sell  the  property  of  the 
bankrupt  under  the  bankrupt  law  of  1867,  may  be  reJiiced 
substantially  to  two  methods :  First,  a  sale  without  an  order  of 
court,  in  which  case  the  assignee  sells  simply  the  unascertained 
interest  of  the  bankrupt,  leaving  to  the  purchaser  the  right  and 
duty  of  settling  and  determining  all  controversies  as  to  dis- 
puted ownership,  and  all  litigation  that  may  grow  out  of  such 
disputed  ownership.  Section  5063  of  the  Revised  Statutes 
provides  a  second  method.  Its  language  is  :  ''  Whenever  it 
appears  to  the  satisfaction  of  the  court  that  the  title  to  any 
portion  of  an  estate,  real  or  personal,  which  has  come  into  pos- 
session of  the  assignee,  or  which  is  claimed  by  him,  is  in  dis- 
pute, the  court  may,  upon  the  petition  of  the  assignee,  and  af- 
ter such  notice  to  the  claimant,  his  agent  or  attorney,  as  the 
court  shall  deem  reasonable,  order  it  to  be  sold,  under  the  di- 
rection of  the  assignee,  who  shall  hold  the  funds  received  in 
place  of  the  estate  disposed  of  ;  and  the  proceeds  of  the  sale 
shall  be  considered  the  measure  of  the  value  of  the  property  in 
any  suit  or  controversy  between  the  parties  in  any  court.  But 
this  provision  shall  not  prevent  the  recovery  of  the  property 
from  the  possession  of  the  assignee,  by  any  proper  action  com- 
menced at  any  time  before  the  court  orders  the  sale."  It  is 
manifest,  from  a  perusal  of  this  section,  that  it  contemplates  a 
sale  of  the  entire  property,  and  the  entire  title  to  it,  freed  from 
all  contiicting  claims  and  liens,  and  to  place  and  leave  its  pro- 
ceeds in  its  stead,  as  the  subject  of  contention  and  litigation. 
Hence,  it  declares  that  its  proceeds  shall  be  considered  the 
measure  of  its  value,  in  any  suit  or  controversy  between  the 
parties.  How  can  such  inquiry  arise,  or  how  can  the  questioit 
of  value  become  material  as  a  factor  in  adjusting  contiicting 
claims,  unless  that  vahie  is  ascertained  by  a  sale  of  the  entire 
title  to  the  entire  property  'i  Sales  under  orders  of  court,  granted 
under  this  section,  are  classed  as  sales  free  from  incumbrance, 
because,  no  matter  what  may  be  the  state  of  the  conflicting 
claims  and  rights,  the  purchaser  gets  a  good  title,  and  leaves 
the  contestants  to  litigate  over  the  money  proceeds.  The  order 
of  sale  in  this  case  did  not  conform  to  section  5063  of  the  Re- 
vised Statutes,  because  it  did  not  order  the  sale  of  the  entire 
title.  It  simply  ordered  a  sale  of  the  residuum  of  ownership, 
beyond  the  prior  lien  and  claim  of  the  State  and  the  bond- 
holders under  the  first  mortgage.  There  is  no  provision  in  the 
act  of  Congress  for  granting  such  order,  and  the  consequence 
claimed  as  the  result  of  such  sale  has  no  statutory  ground  to 
rest  on.  This  entire  system  is  the  creature  of  statute,  and  can 
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not  be  extended  beyond  its  terms.  There  is  no  middle  ground 
between  the  two  methods  of  sale,  the  assignee  is  authorized  to 
resort  to.  Again  :  To  bring  a  case  within  section  5063,  Revised 
Statutes,  the  order  of  sale  can  only  be  granted,  after  such  notice  to 
the  claimant  as  the  court  shall  deem  reasonable.  In  this  case 
there  was  not  only  no  notice  to  the  claimant,  the  Tennessee 
and  Coosa  Railroad  Company,  but  its  very  existence  was  ignored 
in  the  proceedings.  Notice  was  indispensable,  as  declared  in 
many  courts  of  the  highest  authority,  and,  among  them,  many 
rulings  of  the  United  States  Supreme  Court. — Ray  v.  Norse- 
worthy,  23  Wall.  128;  Stickney  v.  Wilt,  Ih.  150;  Bump  on 
Bankruptcy  (10th  Ed.),  619-20.  As  was  said  in  Glenny  v. 
Langdon,  98  U.  S.  20,  31,  "  neither  the  assignee  nor  any  cred- 
itor can  have  any  greater  right  under  the  bankrupt  act,  than 
the  act  itself  confers."  And  iri  Yeatnian  v.  Savings  Institu- 
tion, 95  X^.  S.  764-6,  it  was  said  :  "Except  in  cases  [enumer- 
ated, but  this  is  not  one  of  then)  ],  the  assignee  takes  the  title 
subject  to  all  equities,  liens  or  incumbrances,  whether  created 
by  operation  of  law,  or  by  act  of  the  bankrupt,  which  existed 
against  the  property  in  the  hands  of  the  bankrupt." — Stewart 
V.  Piatt,  101  U.  S'.  731 ;  Dudley  v.  Eastm.,  104  U.  S.  99  ; 
Rhodes  v.  Blackiston,  106  Mass.  334  (s.  c.  8  Amer.  Rep.  332); 
Shaw  V.  Lindsey,  QO  Ala.  344. 

In  the  chancery  suit  between  these  parties,  73  Ala.  426,  we 
showed  that  by  failure  to  perform  conditions  precedent,  the 
East  Alabama  and  Cincinnati  Railroad  Company  never  acquired 
title  to  the  Tennessee  and  Coosa  Railroad.  We  showed  fur- 
ther, that  by  the  bankruptcy  of  the  former  corporation,  it  had 
become  unable  to  comply  with  its  contract,  and  thus  acquire 
the  title.  It  was  therefore  in  possession  by  no  title,  legal  or 
equitable.  In  this  condition  the  claim  of  the  bankrupt,  if 
claim  there  was,  devolved  on  the  assignees.  "If  .  .  the 
property  has  not  been  conveyed  in  fraud  of  creditors,  he  [the 
assignee]  has  no  greater  interest  in  or  better  title  to  it  than  the 
bankrupt." — Donaldson  v.  Farwell,  93  V .  S.  631 .  Having  gone 
into  possession  under  an  executory  contract  of  purchase,  the 
East  Alabama  and  Cinciimati  Railroad  Company  was  estopped 
from  disputing  the  title  of  the  plaintiff  corporation  ;  and  the 
assignee,  standing  in  the  bankrupt's  shoes,  was  equally  estopped. 
And  both  the  bankrupt  and  the  assignees  being  in  by  no  right, 
we  are  at  a  loss  to  know  how  the  East  Alabama  Railway  Com- 
pany, which  is  in  no  way  connected  with  that  possession,  and 
derives  no  title  from  the  assignees,  can  claim  any  benefit  there- 
from.—  ^yilson,  V.  Glenn,  68  Ala.  383. 

There  is  another  view.     Section  5057  of  the  Revised   Stat- 
utes applies  the  two  years  bar  to  suits  "touching  property  or 
rights  of  property  transferable  to,  or  vested  in  the  assignee." 
34 
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It  extends  no  farther.  The  bankrupt  corporation  having  no 
property,  or  right  of  property  in  the  subject  of  this  suit,  it 
neither  vested  in.  nor  was  it  transferable  to  the  assignees. — Pm^- 
ter  V.  Zazear,  109  V.  S.  84. 

The  plaintiff  can  recover  only  to  the  extent  the  defendant  is 
shown  to  have  occupied  its  previously  located  road-bed  and 
right  of  way. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Bkickell,  C.  J.,  not  sitting. 


Avery  <&  Sons  v,  Lockhard. 

Garnishment. 

1.  Garnishment ;  what  debts  may  be  subjected  by. — The  established 
rule  is,  that,  in  the  absence  of  fraud,  only  such  demands  can  be  subjected 
by  process  of  garnishment  as  the  defendant,  in  his  own  name,  could  re- 
cover from  the  garnishee  in  an  action  of  debt,  or  indebitatus  assumpsit. 

Appeal  from  Sumter  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott. 

B.  F.  Avery  &  Sons,  a  corporation,  having  commenced  suit 
by  summons  and  complaint  against  E.  &  T.  E.  Lockhard,  on 
the  same  day  sued  out  a  writ  of  garnishment  against  W.  T. 
Abrahams,  as  debtor  to  the  defendants.  The  garnishee  was 
discharged  on  his  answer,  the  material  averments  of  which  suf- 
ficiently appear  in  the  opinion. 

The  judgment  of  the  court  discharging  the  garnishee  is  here 
assigned  as  error. 

Head  &  Butler,  for  appellant. 

J.  J.  Altman,  contra. 

SOMERVILLE,  J.— The  established  rule  is,  that  in  the  ab- 
sence of  fraud,  only  such  demands  can  be  subjected  by  process 
of  garnishment  as  the  defendant,  in  his  own  name,  could  re- 
cover from  the  garnishee  in  an  action  of  debt,  or  indebitatus 
a^surn2)sit. — Henry  v.  Murphy  &  Co.,  54  Ala.  246;  1  Brick. 
Dig.  p.  175,  §  315.    • 

This  test  is,  in  our  opinion,  fatal  to  the  contention  made  by 
the  appellants.     The  uncontroverted  facts  disclosed  by  the  gar- 
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nishee's  answer  show  that  the  debt  due  by  him  to  the  defend- 
ants, E.  &  T.  K.  Lockard,  had  been  transferred  to  Abrahams, 
as  assignee,  for  the  benefit  of  the  partnership  creditors.  This 
claim,  it  is  true,  was  excepted  from  the  general  assignment 
made  by  the  Lockards  on  the  2l8t  of  April,  1881,  but  it  was 
so  excepted,  very  obviously,  in  order  that  it  might  be  claimed 
as  exempt  for  the  individual  henefit  of  T.  E.  Lockard.  This 
appears  from  the  terms  of  the  assignment  itself,  and  the  clear 
intent  of  the  parties,  as  between  themselves,  was,  that  the  in- 
terest of  E.  Lockard  in  this  claim  should  pass  to  T.  E.  Lockard. 
Whether,  if  this  had  been  permitted  to  stand,  it  would  have 
been  held  valid  against  the  assault  of  partnership  creditors,  it 
is  unnecessary  to  decide. — Mayer  v.  Clark,  40  Ala.  259  ;  Gio- 
vanjii  V.  JF'irst  National  Bank,  55  Ala.  305.  It  is  sufficient 
that,  before  the  service  of  the  garnishment  on  Abrahams,  who 
was  both  the  garnishee  and  the  trustee  under  the  deed  of  as- 
signment made  by  the  Lockards  for  the  benefit  of  their  part- 
nership creditors,  it  is  made  to  appear  that  T.  E.  Lockard  ver- 
bally transferred  the  claim  in  dispute  to  the  same  trustee  for 
the  benefit  of  the  same  creditors.  Lender  these  circumstances, 
neither  the  firm  of  E.  <fe  T.  E.  Lockard,  nor  either  of  them  in- 
dividually, could  have  brought  an  action  for  the  debt  and  re- 
covered it. 

The  circuit  court  so  ruled,  and  its  judgment  is  affirmed. 


Banks  et  aL  v.  Thompson. 

BiU  in  Equity  hy  the  Wife  to  enforce  Tn-ust  in  Lands  pur- 
chased hy  the  Husband  loith  Moneys  belonging  to  her  Statu- 
tory Separate  Estate. 

1.  Equity  of  wife  in  lands  purchased  by  the  husband  with  her  money; 
when  inferior  to  execution  lien  of  judgment  creditor. — Where  the  husband 
invests  money  belonging  to  his  wife,  as  her  statutory  separate  estate,  in 
lands,  and  takes  the  title  in  his  own  name,  the  equity  of  the  wife  to 
charge  the  lands  with  the  moneys  so  invested  is  inferior  and  subordinate 
to  the  lien  of  a  judgment  creditor  of  the  husband  under  an  execution 
issued  on  the  judgment,  when,  at  the  time  the  lien  was  acquired,  the 
creditor  had  no  notice,  actual  or  constructive,  of  the  wife's  equity. 

2.  Lis  pendens  as  constructive  notice. — It  is  settled  in  this  State,  that 
to  constitute  lis  pendens  constructive  notice  of  claim  or  asserted  owner- 
ship, not  only  must  the  suit  be  instituted,  but  process  must  be  issued  and 
served. 

3.  Same. — Hence,  the  mere  tiling  of  a  bill  in  equitv  by  a  wife  against 
her  husband  alone,  seeking  to  charge  lands  purchased  by,  and  conveyed 
to  him,  with  a  trust  for  moneys  belonging  to  her  as  part  of  her  statutory 
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separate  estate,  which  he  had  invested  in  the  lands,  does  not  operate  as 
constructive  notice  of  the  wife's  equity  to  a  judgment  creditor  of  the 
husband,  who  had  acquired  a  lien  on  the  lands  by  issue  of  an  execution 
prior  to  service  on  the  husband. 

Appeal  from  Russell  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Foster. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J.  B.  Mitchell  and  WA'rrs  &  Son,  for  appellants. 

L.  W.  Martin,  contra. 

STONE,  J. — Banks  obtained  judgment  against  Charleton 
Thompson,  and  an  execution  thereon  was  placed  in  the  hands 
of  the  sheriff  of  the  county  in  which  the  lands  lie,  on  the  16th 
day  of  June,  1882.  Under  this  execution  the  lands  in  contro- 
versy were  levied  on  and  sold,  and  Banks  became  the  purclwser, 
receiving  the  sheriff's  deed.  The  laiids  thus  sold  and  conveyed 
are  the  south-east  quarter  of  section  35,  township  14,  range  26, 
in  Russell  county,  less  a  strip  35  yards  wide,  extending  across 
the  southern  part  of  the  tract.  The  title  of  the  lands  was  in 
Charleton  Thompson  when  the  sheriff  received  the  execution, 
and  when  he  sold.  With  this  tract  he  had  acquired,  and  still 
owned  the  north-east  quarter  of  the  same  section.  The  last 
named  quarter  he  had  claimed,  and  it  had  been  set  apart  to 
him  as  his  homestead  exemption. 

On  the  same  day  on  which  the  execution  went  into  the  hands 
of  the  sheriff — June  16th,  1882 — Jane  Thompson,  wife  of 
Charleton  Thompson,  filed  the  present  bill  against  her  husband, 
in  which  she  alleged  that  a  part  of  her  money,  her  statutory 
separate  estate,  had  been  invested  by  her  husband  in  the  pur- 
chase of  said  lands ;  and  she  sought  to  fasten  a  lien  on  the 
lands,  to  repay  to  her  the  money  so  alleged  to  be  invested. 
Charleton  Thompson  was  alone  made  defendant  to  the  original 
bill,  and  summons  to  answer  was  served  on  him  July  1st,  1882. 
The  present  record  contains  neither  averment  nor  proof  that 
Banks  had  notice  of  Mrs.  Thompspn's  asserted  lien,  until  long 
after  his  execution  lien  had  attached.  Plence,  unless  her  suit 
gave  him  constructive  notice,  his  equity  is  paramount  to  hers. 
Preston  v.  MoMillan,  6S  Ala.  ,84,  94. 

It  has  been  long  settled  in  this  State,  and  we  have  no  desire 
to  depart  from  it,  that  to  constitute  lis  pendens  notice  of  claim, 
or  asserted  ownership,  not  only  must  the  suit  be  instituted,  but 
process  must  be  issued  and  served. — IJoe  ex  dew  v.  3Ia(/ee,  8 
Ala.  570;  Iloole  v.  AWjrney  General.,  22  Ala.  190;  Center  v. 
P.  db  M.  Bank,  Ih.  743;  Goodwin  v.  McGeh.ee,  15  Ala.  232. 
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Banks  had  no  notice  of  Mrs.  Thompson's  equity  in  time  to  in- 
tercept his  lien. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  complainant's  bill,  so  far  as  it  prays  relief 
against  W.  H.  Banks,  and  against  the  south-east  quarter  of 
section  35,  township  14,  range  26,  east.  In  all  other  respects 
it  is  undisturbed.     Let  the  costs  of  appeal  be  paid  by  appellee. 

Reversed  and  rendered. 


Ballentyne  v*  TViekersham. 

Action  f 07^  Malidovs  Prosecution. 

1.  Provision  of  Art.  4,  ^  ^  of  <J<m8titution  mandatory;  hotv  construed. 
The  provision  of  section  2,  Art.  4,  of  the  Constitution  of  this  State,  or- 
daining that  "  each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  the  title,"  is  mandatory;  but  its  requirements  are 
not  to  be  exactingly  enforced,  or  in  such  manner  as  to  cripple  legisla- 
tion. 

2.  *  Sayne. — Under  this  clause  of  the  Constitution,  the  title  of  a  bill 
may  be  very  general,  and  need  not  specify  every  clause  in  the  statute,  it 
being  sufficient  if  they  are  all  referable  and  cognate  to  the  subiect  ex- 
pressed ;  and  when  the  subject  is  expressed  in  general  terms,  every 
thing  which  is  necessary  to  make  a  complete  enactment  in  regard  to  it, 
or  which  results  as  a  complement  of  the  thought  contained  in  the  gene- 
ral expression,  is  included  in,  and  authorized  by  it.  But  if  clauses  are 
contained  in  the  act  which  are  not  so  correlated  to  the  subject  expressed 
in  the  title,  as  to  appear  to  follow  as  a  natural  and  legitimate  comple- 
ment, they  can  not  stand. 

3.  Same. — The  constitutional  inhibition  is  as  emphatic,  that  a  statute 
shall  not  embrace  more  than  one  subject,  as  is  the  mandate,  that  that 
subject  shall  be  clearly  expressed  in  the  title ;  and  hence,  a  statute  em- 
bracing two  subjects,  both  of  which  are  expressed  in  the  title,  falls 
within  the  inhibition,  and  is  unconstitutional  and  void. 

4.  Same;  act  establishing  an  Inferior  Court  of  Criminal  Jurisdiction  for 
Mobile  County,  etc.,  vnconstitutional. — The  act  approved  February  12th, 
1879,  entitled  "  An  act  to  establish  an  Inferior  Court  of  Criminal  Jurisdic- 
tion for  the  County  of  Mobile,  and  to  define  the  jurisdiction  of  said  court, 
and  the  criminal  jurisdiction  of  justices  of  the  peace  in  said  county  " 
(Pamph.  Acts,  1878-9,  p.  Ill),  expresses  in  the  title,  and  contains  in  the 
body  thereof,  two  subjects,  each  distinct  from,  and  independent  of 
the  other,  in  violation  of  the  constitutional  inhibition  ;  and  hence,  it  must 
be  pronounced  void,  no  part  of  it  having  been  constitutionally  enacted. 

5.  Walker  v.  Gri_ffith,  60  Ala.  361,  doubted. — The  argument  by  which 
the  conclusion  was  reached  in  the  case  of  Walker  v.  Griffith,  60  Ala.  361, 
declared  to  be  unsound,  and  not  to  be  followed. 

6.  Inferior  Criminal  Court  of  Mobile,  not  established  by  amendatory  act 
of  February  23rd,  18S1.— The  amendatory  act  of  February  23rd,  1881,  did 
not  and  could  not  give  validity  to  the  original  act  (act  of  February  12th, 
1879),  except  to  the  extent  it  re-enacted  the  provisions  of  the  older  en- 
actment;  and,  thus  interpreted,  it  is  fatally  incomplete,  and  did  not 
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establish  the  "  Inferior  Criminal  Court  of  Mobile,"  the  name  thereby 
given  to  the  court  intended  to  have  been  established  by  the  original  act. 

Appeal  from  Mobile  Circuit  Conrt. 

The  name  of  the  presiding  judge  not  disclosed  by  the  record. 

This  action  was  commenced  on  4th  June,  1881,  by  Hamil- 
ton Ballentyne  against  Morris  D.  Wickersham,  to  recover  of 
the  defendant  damages  "for  maliciously,  and  without  probable 
cause  therefor,  causing  the  plaintiil  to  be  arrested  on  a  charge 
of  libel."  The  defendant  pleaded,  among  other  things,  in  sub- 
stance, that  the  plaintiff  having  published  and  circulated  cer- 
tain libelous  and  defamatory  matter  of  and  concerning  the 
defendant,  the  latter  sued  out  a  warrant  of  arrest,  on  affidavit^ 
against  the  plaintiff  before  the  criminal  justice  of  Mobile 
county,  charging  him  with  libel  and  defamation,  under  which 
he  was  arrested  ;  and  that  afterwards  the  plaintiff  appeared, 
and  was  tried  and  convicted  of  said  offense  in  the  Inferior 
Criminal  Court  of  Mobile  before  the  said  criminal  justice,  and 
by  him  duly  sentenced.  It  is  also  averred  "  that  the  said  jus- 
tice had  jurisdiction  of  said  cause."  The  opinion  does  not  re- 
quire a  fuller  statement  of  the  averments  of  this  plea.  To  this 
plea  the  plaintiff  demurred,  on  the  ground  that  said  justice  had 
no  jurisdiction  or  authority  to  issue  said  warrant,  or  to  try^aid 
cause,  or  to  render  final  judgment  therein.  The  court  over- 
ruled the  demurrer,  and  the  cause  was  tried  on  issue  joined  on 
this  and  other  pleas,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  defendant. 

The  ruling  of  the  court  above  noted  is  here  assigned  a& 
error. 

James  Cobijs,  for  appellant,  cited  on  the  point  decided  by 
the  court,  66  Ala.  495 ;  42  Texas,  384  ;  41  /J.  405 ;  34  Ih. 
74  ;  Cooley  on  Con.  Lim.  141-7. 

J.  L.  &  G.  L.  Smith,  contra,  cited,  on  same  point.  Block  v. 
The  Siate,  66  Ala.  493  ;  Woodson  v.  Murdoch',  22  Wall.  373; 
Be  parte  Moore,  62  Ala.  471 ;  Walker  v.  Griffith,  60  Ala.  361 ; 
City  of  St.  Louis  v.  Tie/el,  42  Mo.  589;  2  Iowa,  280;  11 
Texas,  673  ;  Cooley  on  Con.  Lim.  p.  141  ;  State  ex  rel.  v.  Mc- 
Laughlin, (S.  C.  Mo.),  Cent.  Law  Journ.  Vol.  14,  No.  23,  p. 
454. 

STONE,  J.— On  February  12th,  1879,  the  act  was  approved 
"  To  establish  an  Inferior  Court  of  Criminal  Jurisdiction  for 
the  County  of  Mobile,  and  to  define  the  jurisdiction  of  said 
court,  and  the  criminal  jurisdiction  of  justices  of  the  peace  in 
said  county." — Pamph.  Acts,  1878-9,  p".  111.  The  first  fourteen 
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sections  of  the  act  are  devoted  to  the  subject  of  a  criminal  jus- 
tice of  Mobile  county,  declaring  his  jurisdiction  and  powers, 
and  providing  machinery  for  their  exercise.  The  fifteenth 
section  repeals  or  takes  away  all  criminal  jurisdiction,  and  quasi 
criminal  jurisdiction  of  all  other  justices  of  the  peace  and  no- 
taries public,  commissioned  for  the  municipality,  known  as 
"  the  Mayor  and  Aldermen  and  Common  Council  of  the  City  of 
Mobile  ; "  leaves  them  conservators  of  the  peace,  but  with 
civil  jurisdiction  only,  so  far  as  the  right  to  hear  and  determine 
is  concerned. 

Section  16  of  the  act  declares,  "  That  justices  of  the  peace 
within  the  county  of  Mobile,  and  outside  of  the  limits  described 
in  the  preceding  section  [the  limits  of  the  city  of  Mobile],  in 
addition  to  the  jurisdiction  and  powers  now  conferred  by  law, 
shall  also  have  jurisdiction  of  horse-racing  on  the  public  roads, 
and  also  of  offenses  described  in  sections  4199,  4200,  4219, 
4220,  4221,  4405,  4406  of  the  Code  "—disturbing  religious 
worship,  disturbing  females  at  public  assemblies,  etc.,  selling 
tainted  or  diseased  meat,  selling  unwholsome  bread,  adulterating 
sugar,  syrup  or  molasses,  owning  or  having  in  possession  sheep- 
killing  dogs,  hunting  wild  hogs.  A  considerable  increase  of 
criminal  jurisdiction. 

This  statute,  by  its  original  enactment,  and  by  its  modilica- 
tion  of  laws  then  existing,  provided  for  three  classes  of  officers 
of  inferior  jurisdiction  :  First,  a  criminal  justice  of  Mobile 
county — an  officer,  and  with  jurisdiction  theretofore  unknown. 
Second,  it  reduced  the  jurisdiction  of  all  other  justices  of  the 
peace  in  the  corporate  limits  of  the  city  of  Mobile,  to  matters 
purely  civil,  and  of  private  grievance.  Third,  it  increased  very 
materially  the  criminal  jurisdiction  of  all  justices  of  the  peace 
in  Mobile  county,  outside  of  the  limits  of  the  city  of  Mobile. 

It  was  contended  for  the  plaintiff  in  the  court  below,  and 
the  contention  is  renewed  here,  that  this  enactment  violates  the 
second  section  of  the  fourth  article  of  the  Constitution,  which 
ordains  that  "  each  law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title,"  with  certain  exceptions, 
of  which  this  is  not  one.  The  position  taken  is,  that  the  title 
of  this  statute  contains  two  subjects,  and  the  body  of  the  en- 
actment three. 

Constitutional  limitations,  similar  to  ours  copied  above,  are 
found  in  many  of  the  later  State  Constitutions,  and  in  most  of 
the  States,  as  in  this,  it  is  declared  to  be  mandatory.  The  abuses 
which  called  the  provision  into  existence  are  clearly  understood, 
and  are  twofold.  Each  subject  introduced  before  the  legisla- 
tive department  shall  be  considered  and  voted  on  singly,  witliout 
associating  with  it  any  other  measure  to  give  it  strength.  Ex- 
perience had  shown  that  measures,  having  no  common  purpose, 
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and  each  wanting  sufficient  support  on  its  own  merits  to  secure 
its  enactment,  have  been  carried  successfully  through  legisla- 
tive bodies,  and  become  laws,  when  neither  measure  could 
command  the  approval  of  a  majority  of  that  body.  In  common 
parlance,  this  is  called  log-rolling,  and  this  the  constitutional 
provision  intended  to  interdict. 

There  was  a  second  abuse,  against  which  this  provision  was 
levelled.  The  subject  of  the  act  "  shall  be  clearly  expressed  m 
the  title."  The  intention  of  this  was,  that  the  title  of  the  act 
or  bill  should  inform  the  members  of  the  legislature,  and  per- 
haps the  public,  of  the  subject  on  which  the  former  were  invited 
to  vote  and  legislate.  Matters  foreign  to  the  main  objects  of  the 
bill  had  sometimes  found  their  way  into  bills — surreptitiously, 
at  times,  it  was  charged — and  thus  the  members  were  induced 
to  vote  for  measures  in  ignorance  of  what  they  were  doing. 
The  constitutional  provision  intended  to  render  a  continuance 
of  this  abuse  impossible. 

There  have  been  many  rulings  on  constitutional  clauses,  simi- 
lar to  the  one  we  are  considering.  And,  as  is  usual  in  such  cases, 
judges  have  differed  in  their  interpretation.  This  court  has 
committed  itself  in  favor  of  the  following  propositions,  which 
•are  in  harmony  with  the  rulings  elsewhere  in  the  best  considered 
cases : 

That  the  clause  is  mandatory. 

That  its  requirements  are  not  to  be  exactingly  enforced,  or 
in  such  manner  as  to  criple  legislation. 

That  the  title  of  a  bill  may  be  very  general,  and  need  not 
specif}'  every  clause  in  the  statute.  Sufficient  if  they  are  all 
referable,  and  cognate  to  the  subject  expressed.  And  when 
the  subject  is  expressed  in  general  terms,  every  thing  which  is 
necessary  to  make  a  complete  enactment  in  regard  to  it,  or 
which  results  as  a  complement  of  the  thought  contained  in 
the  general  expression,  is  included  in,  and  authorized  by  it. 
Weaver  v.  Lapsley^  43  Ala.  224  ;  Walker  v.  The  State,  49  Ala. 
329  ;  Lockhart  v.  City  of  Troy,  48  Ala.  579  ;  M^oodson  v.  Miir- 
dock,  22  Wallace,  351  ;  State  ex  rel.  v.  Squires,  26  Iowa,  340 ; 
Cannon  v.  Mathes,  8  Heislr.  504 ;  State  of  Mo.  v.  Miller,  45 
Mo.  495  ;  Chiles  v.  Drake,  2  Mete.  (Ky.)  146 ;  Keller  v.  The 
State,  11  Md.  525 ;  Simpson  v.  Bailey,  3  Oregon,  515 ;  Lafmi 
V.  Dufrocq,  9  La.  An.  350.  In  Division,  of  Howard  Co.,  15 
Kan.  194,  it  was  said  :  "  The  'subject'  to  be  contained  in  a 
bill  under  section  16,  article  2  of  the  Constitution,  which  pro- 
vides that  '  no  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title,'  may  be  as  broad  and  com- 
prehensive as  the  legislature  may  choose  to  make  it.  It  may 
include  innumerable  minor  subjects,  provided  all  these  minor 
subjects  are  capable  of  being  so  combined  as  to  form  only  one 
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grand  and  comprehensive  subject ;  and  if  the  title  of  the  bill, 
containing  this  grand  and  comprehensive  subject,  is  also  com- 
prehensive enough  to  include  all  these  minor  subjects  as  one 
subject,  the  bill  and  all  parts  thereof  will  be  valid."  This 
language,  it  seems  to  us,  is  eminently  just  and  proper.  See 
also  Menzler  v.  People,  58  N.  Y.  516;  /Shields v.  Bennett,  8 
W.  Va.  74  ;  McGunnigle  v.  McKey,  77  Pa.  St.  81 ;  Single  v. ' 
/Supervisors,  38  Wis.  363. 

In  Dorsey's  appeal,  72  Penn.  St.  192,  the  contention  arose 
between  mechanic's  claim  creditors,  and  judgment  creditors. 
The  lands  were  freehold.  The  title  of  the  act,  under  which 
the  mechanics  claimed,  was  "An  act  relating  to  the  liens  of 
mechanics,  material-men  and  laborers  upon  leasehold  estates 
and  property  thereon,  in  the  county  of  Venango."  One  sec- 
tion of  the  act  extended  the  lien  to  a  freehold  estate.  Its 
language,  declaring  the  lien,  is  "on  the  ground  of  the  owner 
necessary  for  the  useful  purposes  of  the  buildings."  The 
court,  Agnew,  J.,  said  :  "  Reasons  might  be  given  why  lease- 
holds should  be  subjected  to  a  lien  for  work  and  materials, 
when  a  freehold  would  not  be.  The  former  are  often  of  short 
duration,  and  engines,  derricks,  machinery,  and  even  buildings 
may  be  removed  therefrom  during  the  term.  But  it  is  suf- 
ficient that  the  legislature  has,  by  the  title  of  the  act,  clearly 
confined  the  lien  to  leaseholds.  This  description,  ^a;  vi  termini, 
excludes  estates  of  a  higher  grade.  The  second  amendment  \.o 
the  Constitution,  adopted  in  1864,  provides  that  'no  bill  shall 
be  passed  by  the  legislature,  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title,  except  appropria- 
tion bills.'  The  word,  'subject,'  has  a  large  signification,  often 
embracing  different  kinds,  different  classes,  and  various  modes, 
all  belonging  to  the  general  subject.  The  word  estates  is  itself 
an  example,  embracing  fees,  fee  tails,  estates  for  life,  and  estates 
for  years,  commonly  called  leaseholds.  Had  the  qualifying 
term,  'leaseholds'  been  omitted  in  this  title,  all  the  various 
kinds  of  estates  of  freehold  would  have  been  comprehended 
within  the  title,  and  the  sale  of  a  freehold  interest  under  the 
lien  would  have  been  good.  Mere  generality  of  meaning  in 
the  title  ought  not  to  avoid  a  law."  The  section  relating  to 
freeholds,  was  declared  unconstitutional,  because  it  was  neither 
expressed,  nor  comprehended  within  the  title. 

In  the  Pe(yple  v.  Allen,  42  N.  Y.  (3  Hand)  404,  the  title  of 
the  act  was,  "An  act  to  incorporate  the  Schenectady  Astronom- 
ical Observatory."  One  clause  of  the  statute  directed  the 
comptroller  to  loan  to  the  corporation  sixty  thousand  dollars  of 
the  capital  of  the  common  school  fund.  The  comptroller  re- 
fused to  make  the  loan,  and  mandainus  was  prayed  for  to 
compel  him  to  do  so.     The  Court  of  Appeals,  reversing  the 
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rulings  of  the  lower  courts,  held  that  the  subject  of  this  loan 
not  being  expressed  in  the  title  of  the  act,  that  clause  was  in 
violation  of  the  Constitution,  which  provided  that  private  and 
local  bills  should  relate  to  but  one  subject,  which  should  be  ex- 
pressed in  the  title. 

The  Constitution  of  Kentucky  provides  that  "  no  law  en- 
acted by  the  General  Assembly  shall  relate  to  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  The  legisla- 
ture passed  an  act  with  the  following  title :  "An  act  to  amend 
the  second  section  of  article  sixty-three  of  the  Revised  Statutes, 
entitled  limitations  of  actions  and  suits."  In  Chiles  v.  Monroe^ 
4  Mete.  (Ky.)  72,  the  court  said  :  "The  title  refers  exclusively 
to  the  second  section  of  the  chapter  on  limitations.  The  sub- 
ject (and  only  subject)  of  that  section  is  the  limitation  of  ac- 
tions for  the  recovery  of  real  property.  But  the  act,  which, 
according  to  its  title,  purports  to  amend  but  a  single  section  of 
the  chapter,  is  very  much  broader,  and  comprehends  and  oper- 
ates upon  almost  every  section  of  the  entire  chapter.  The 
title  is,  therefore,  misleading  and  delusive,  affording  no  indica- 
tion whatever  of  some  of  the  subjects  to  which  the  act  relates." 
The  court  ruled  that  the  case  was  clearly  within  the  letter  and 
policy  of  the  constitutional  inhibition. — Mewherter  v.  Price, 
11  Ind.  199;  Igoe  v.  StaU,  14  Ind.  239;  People  v.  McCann, 
16  N.  Y.  58;  Ruber  v.  People,  49  N.  Y.  132;  Matter  of 
Lands  in  Town  of  Plaihush,  60  N.  Y.  398 ;  Ex  parte  Hogg, 
36  Tex,  14;  Ex  parte  Conner,  51  Ga.  571';  Briesvnck  v. 
Mayor,  Ih.  639;  State  v.  Shadle,  41  Tex.  404;  People  v. 
Denahy,  20  Mich.  349  ;  Block  v.  State,  ^  Ala.  493. 

The  following  cases  appear  to  go  to  the  ultimate  verge  in 
holding  legislative  provisions  unconstitutional,  on  the  ground 
that  they  were  not  embraced  in  the  title. — Parish  of  Bossier 
V.  State,  13  La.  An.  433 ;  Eoley  v.  The  State,  9  Ind.  363  ;  Cut- 
lip  V.  Sh'f  of  Calhoun  Co.,  3  W.  Ya.  588  ;  City  San  Antonio 
V.  Gould,  34  Tex.  49  ;  Smadls  v.  White,  4  Neb.  353. 

And  the  following  cases  seem  to  touch  the  outside  limit  in 
the  other  direction, —  Williams  v.  State,  48  Ind.  306  ;  Prescott 
V.  City  of  Chicago,  60  111.  121  ;  Kurtz  v.  People,  33  Mich. 
279 ;  Morton,  Bliss  cfe  Co.  v.  Comptroller,  4  S,  C,  430 ;  Den- 
ham  V.  Holeman,  26  Ga,  182,  Our  own  case  of  Walker  v. 
Griffith,  60  Ala,  361,  can  not  be  extended,  without  a  virtual 
repeal  of  the  constitutional  provision.  The  argument,  by 
which  the  conclusion  in  that  case  was  reached,  is  unsound,  and 
can  not  be  followed.  Whether  the  one  subject  was  not  the 
mere  complement  of  the  other,  so  connected  with  it  as  to  con- 
stitute but  one  subject  in  fact,  we  need  not  now  inquire. 
Luehrman  V.  Taxing  District,  2  B.  J,  Lea  (Tenu.)  425. 

We  approve,  and  adopt  as  our  own,  the  following  language 
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of  the  Supreiue  Court  of  Minnesota,  in  State  ex  rel.  v.  Kin- 
sella^  14  Min.  52-i :  "  The  exigencies  of  legislation  require  that 
this  provision  should  not  be  so  strictly  [literally  ?]  construed  as 
to  cripple  the  legislature,  by  prohibiting  the  insertion  into  laws 
of  those  matters  which,  though  they  may  not  be  specifically 
expressed  in  the  title,  are  proper  to  the  full  accomplishment  of 
the  object  so  expressed  ;  such  is  presumed  to  have  been  the 
intention  of  its  authors.  Courts,  therefore,  give  it  a  liberal 
construction.  The  insertion  in  a  law  of  matters  which  may 
not  be  verbally  indicated  by  the  title,  if  suggested  by  it,  or 
connected  with,  or  proper  to  the  more  full  accomplishment  of 
the  object  so  indicated,  is  held  to  be  in  accordance  with  its 
spirit;  but  a  more  liberal  construction  can  not  be  given,  without 
letting  in  the  evils  which  the  provision  was  intended  to  ex- 
clude." We  may  add,  that  if  the  questioned  clause,  or  clauses, 
be  not  so  correlated  to  the  subject  expressed  in  the  title,  as  to 
appear  to  folbw  as  a  natural  and  legitimate  complement,  then 
they  can  not  stand  under  the  clause  of  the  Constitution  under 
discussion. 

But  suppose  a  statute  embraces  two  subjects,  and  both  are 
expressed  in  the  title.  Is  that  in  compliance  with  the  consti- 
tutional requirement  ?  Clearly  not.  The  constitutional  inhi- 
bition is  as  emphatic  that  a  statute  shall  not  embrace  more  than 
one  subject,  as  is  the  mandate  that  that  subject  shall  be  clearly 
expressed  in  the  title.  If  it  were  not,  the  greatest  of  the  evils 
intended  to  be  guarded  against — legislative  log-rolling — would 
be  left  unredressed.  This  precise  question  arose  under  a  statute 
of  the  State  of  Louisiana,  the  title  of  which  was,  "  An  act  rela- 
tive to  slaves  and  free  colored  persons."  The  whole  act  was 
declared  unconstitutional,  because  both  the  title  and  the  body 
of  the  act  embraced  more  subjects  than  one. — State  v.  Hai'^rison^ 
11  La.  An.  722. 

The  first,  and  most  important  part,  alike  of  the  title  and  the 
body  of  the  act  we  are  considering,  establishes  an  inferior 
court  of  criminal  jurisdiction  for  the  county  of  Mobile,  and 
defines  the  jurisdiction  thereof.  This  court  was  created  and  es- 
tablished under  article  6,  section  1  of  the  Constitution,  which 
empowered  the  General  Assembly,  from  time  to  time,  to  estab- 
lish "  inferior  courts  of  law  and  equity,  to  consist  of  not  more 
than  five  members." — §  13.  "  The  judges  of  such  inferior 
courts  of  law  and  equity,  as  may  be  by  law  established,  shall 
be  elected  or  appointed  in  such  mode  as  the  General  Assembly 
may  prescribe."  The  act  then  proceeded  to  create  the  ofiice  of 
"  criminal  justice  of  Mobile  county,"  to  be  elected  by  the  quali- 
fied voters  of  the  county  at  the  general  election  in  August,  1880, 
and  to  hold  ofiice  for  six  years.  And,  until  said  first  election, 
the  governor  was  authorized  to  appoint  some  duly  qualified 
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person  to  said  office.  The  person  elected  such  criminal  justice 
was  to  be  "  learned  in  the  law."  He  was  required  to  give  bond 
in  the  sum  of  three  thousand  dollars,  and  to  "hold  his  office  in  the 
city  of  Mobile,  in  a  building  or  room  to  be  provided  and  fur- 
nished by  the  commissioners  court  of  Mobile  county,  with 
suitable  furniture,  fuel,  lights,  books,  and  stationery,  in  the 
same  manner  as  in  the  City  Court  of  Mobile."  The  statute  con- 
fers on  such  criminal  justice  large  criminal  jurisdiction,  but  no 
civil  jurisdiction  ;  empowers  him  to  punish  by  imprisonment 
or  hard  labor  for  the  county,  and  constitutes  his  court  a  court 
of  record,  with  a  seal  ;  declares  that  said  court  shall  be  open 
at  all  times,  except  on  Sundays  and  legal  holidays  ;  and  makes 
it  the  duty  of  the  solicitor  of  Mobile  county  to  appear  before 
the  said  court  and  prosecute,  when  requested  by  said  criminal 
justice,  unless  engaged  in  the  city  or  circuit  court.  Said  crimi- 
nal justice  is  a  salaried  officer.  The  act  also  creates  a  marshal  and 
deputy  marshal,  to  be  appointed  by  such  criminal  justice,  with 
fixed  monied  salaries.  The  act  contains  many  details,  not  nec- 
essary to  be  noticed  here.  It  will  be  seen,  in  what  is  enumera- 
ted above,  and  more  fully  by  an  examination  of  the  statute, 
that  this  criminal  court  of  inferior  jurisdiction  is  a  judicial  tri- 
bunal of  very  considerable  importance. 

Under  the  first  clause  of  the  caption  of  this  act,  we  think  the 
provisions  of  section  15  may  be  considered  as  properly  em- 
braced. They  are  cognate  to  the  subject  of  the  Inferior  Crimi- 
nal Court  for  Mobile  County,  and  were  necessary  to  the  com- 
plete accomplishment  of  the  purposes  of  this  act,  in  creating  a 
court  of  inferior  criminal  jurisdiction.  They  are  not  alien  to 
the  subject. 

The  second  clause  of  the  title  to  this  act,  is  "  to  define  .  . 
the  criminal  jurisdiction  of  justices  of  the  peace  in  said  county." 
The  officers  known  as  justices  of  the  peace  are  provided  for  by 
name  in  section  26  of"  article  6  of  the  Constitution.  They  are 
elected  by  the  qualified  electors  of  the  precinct  for  which  they 
are  chosen,  and  have  certain  civil  jurisdiction.  All  this  the 
Constitution  prescribes.  By  statute  tiieir  term  of  office  is  fixed 
at  four  years,  and  they  have  criminal  jurisdiction  much  less 
extensive  than  that  of  the  criminal  justice  of  Mobile  county. 
They  have  no  salaries,  and  their  courts  are  not  courts  of  record. 
Many  other  differences  might  be  pointed  out  between  their 
office  and  official  functions,  and  those  of  the  criminal  justice. 
Section  16  of  the  act  increases  very  materially  the  criminal  ju- 
risdiction of  justices  of  the  peace  within  the  county  of  Mobile, 
and  outside  of  the  corporate  limits  of  the  city.  It  is  confined 
to  tiiat  subject  alone.  The  subject  of  that  section  is  clearly  ex- 
pressed in  the  second  clause  of  the  title  of  the  act.  Is  it  ex- 
pressed, or  comprehended  within  the  first  clause  'i  To  test' this, 
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let  us  suppose  the  title  of  the  act  had  expressed  but  one  of  the 
two  clauses.  Take  tiie  first,  which  authorizes  the  establishment 
of  ail  inferior  court  of  criminal  jurisdiction.  Would  any  one 
contend  that  under  such  title,  the  criminal  jurisdiction  of  jus- 
tices of  tiie  peace  within  the  county  of  Mobile,  and  outside  of 
the  city  limits  could  be  enlarged  ?  There  would  be  no  natural 
connection  between  the  two  subjects,  or  dependence  of  one 
upon  the  other.  The  increase  of  the  criminal  jurisdiction  of 
the  justices  of  the  peace  could  not  in  the  least  contribute  to , 
the  power,  jurisdiction,  or  official  functions  of  the  court  of  the 
criminal  justice  of  Mobile  county.  Take  the  second  clause — 
to  define  the  criminal  jurisdiction  of  justices  of  the  peace  in 
said  county.  No  one  would  contend  that  under  such  title,  an 
independent  court  of  record,  called  an  inferior  court  of  crimi- 
nal jurisdiction,  and  exercising  large  powers  and  jurisdiction, 
such  as  the  statute  confers  on  this  court,  could  be  established 
under  it.  Now,  the  two  clauses  of  the  title  are  so  distinct  from, 
and  independent,  each  of  the  other,  that  neither  aids  the  other, 
contributes  to  its  full  accomplishment,  or  makes  up  tlie  com- 
plement of  what  would  otherwise  be  incomplete  ;  and  it  fol- 
lows irresistibly  that  both  the  title  and  the  body  of  the  act  contain 
two  subjects,  and  the  act  must  be  pronounced  a  failure,  because 
no  part  of  it  was  constitutionally  enacted. 

We  do  not  affirm,  in  w^iat  is  said  above,  that  a  title  could  not 
be  framed,  general  enough  and  broad  enough  to  embrace  the 
whole  scope  of  the  act. — Rogers  v.  Torhut,  58  Ala.  523.  All 
we  decide  is,  that  the  legislature  chose  to  express  a  minor  sub- 
ject, which  was  not  broad  enough  to  cover  the  entire  contents 
of  the  act,  and  hence,  they  felt  called'  upon  to  express  two 
minor  subjects.  This  case  is  not  distinguishable  in  principle 
from  Dorsey's  case,  72  Penn.  St.,  Chiles  v.  Mmwoe,  4  Mete. 
Ky.,  and  State  v.  Har'rison,  11  La.  An.,  each  of  which  is  com- 
mented on  above. 

The  statute  we  have  had  under  consideration  was  amended 
by  act  approved  February  23rd,  1881. — Pamph.  Acts  257.  The 
amendatory  act  did  not  and  could  not  give  validity  to  the  origi- 
nal act,  except  to  the  extent  it  re-enacted  the  provisions  of  the 
older  enactment.  Thus  interpreted,  the  later  statute  is  fa- 
tally incomplete,  and  did  not  establish  "The  Inferior  Criminal 
Court  of  Mobile."  Notably,  it  fails  to  provide  any  mode  of 
electing  or  appointing  a  criminal  justice  to  preside  in  said 
court,  not  to  mention  many  other  fatal  imperfections. 

We  deeply  regret  the  conclusion  we  feel  forced  to  announce 
in  this  case.  We  have  no  doubt  "  The  Inferior  Criminal  Court 
of  Mobile"  was  a  very  useful,  and  much  needed  tribunal.  The 
predatory  warfare,  misnamed  judicial  administration,  sometimes 
w^aged  in  cities  against  public  repose,  and  especially  against  the 
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too  confiding,  ignorant  members  of  society,  has  sometimes 
brought  reproach  on  what  should  be  one  of  the  highest  func- 
tions of  government.  But  we  know  not  how  to  surmount  con- 
stitutional barriers.  We  close  this  opinion  with  a  quotation 
from  Prothro  v.  Ori\  12  Ga.  36-40,  opinion  by  Lumpkin,  J.  : 
"We  approach  this  subject  with  reluctance,  not  only  because 
the  duty  itself  is  one,  at  all  times,  of  great  delicacy,  but  we  can 
not  shut  our  eyes  to  the  fact,  that,  owing  to  the  haste  of  our 
legislation,  many  of  our  statutes  will  be  found,  we  fear,  upon 
close  scrutiny,  to  be  obnoxious  to  the  same  objection.  But 
when  the  question  is,  whether  we  shall  maintain  a  statute,  or 
the  Constitution,  which  is  the  paramount  law,  and  which  we 
are  constrained  by  our  oath  of  office  to  support  and  defend, 
we  can  not  hesitate.  We  must  maintain  conscience  void  of 
offense,  whatever  we  do,  or  omit  to  do.  I  am  aware  of  the  im- 
portance of  adhering  to  decisions,  once  solemnly  made.  It  has 
been  truly  said  that  a  greater  evil  can  scarcely  attend  a  court, 
than  that  the  decisions  of  such  a  tribunal  should  be  unstable 
and  fluctuating.  There  is,  however,  a  greater  evil  than  this, 
and  that  is,  to  forfeit  one's  self-respect  by  committing  deliber- 
ate perjury  in  the  sight  of  high  heaven." 

There  is  another  constitutional  question  raised  in  this  case, 
which,  in  future  legislation,  it  would  be  well  to  guard  against. 
The  Constitution,  section  13  of  the  Declaration  of  Rights,  de- 
clares "  that  in  all  indictments  for  libel,  the  jury  shall  have  the 
right  to  determine  the  law  and  the  facts,  under  the  direction  of 
the  courts."  The  argument  is,  that  inasmuch  as  the  Court  of 
Inferior  Criminal  Jurisdiction  of  Mobile  is  made  the  judge  of 
law  and  fact,  and  has  no  jury,  jurisdiction  of  any  prosecution 
for  libel,  whether  under  indictment  or  warrant  of  arrest,  can 
not  constitutionally  be  conferred  on  that  court.  We  merely 
state  the  question,  to  call  attention  to  it,  without  intending  to 
intimate  an  opinion  upon  it. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Brickell,  C.  J.,  dissenting. 
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Ex  parte  Haralson  &  Co.;  Ex  parte 
Kelly  &  Howze. 

Mandamus. 

1.  Contest  of  exemption;  right  of  amendment;  mandamus. — A  plaintiff 
in  attachment  having  contested  a  claim  of  exemption  made  by  the  de- 
fendant to  personal  property  levied  on,  and  the  defendant  not  executing 
a  bond  under  sections  2836  and  2942  of  the  Code,  on  the  plaintifi"  execut- 
ing bond,  approved  by  the  sheriff',  the  property  was  delivered  to  him, 
and  by  him  placed  in  the  hands  of  his  attorneys,  who  still  hold  it,  or  its 
proceeds.  The  bond  having  been  quashed  on  motion  of  defendant, 
based  on  the  ground  that  it  was  defective,  the  plaintiff"  moved  for  leave 
to  file  a  new  and  sufficient  bond.  The  court  overruled  this  motion,  and 
ordered  that  the  defendant  be  allowed  five  days  in  which  to  give  bond 
and  take  possession  of  the  property,  and,  on  his  failure  to  do  so,  thatthe 
plaintiff  be  allowed  five  days  within  which  to  give  bond;  and  that  the 
plaintifl"'s  attorneys  pay  and  turn  over  to  the  clerk  of  the  court  the  money 
and  property  in  their  hands,  to  abide  the  further  orders  of  the  court,  to 
be  made  in  the  premises.     Held, 

(a)  That  the  defendant,  in  his  motion  to  (juash  plaintiff's  bond  having 
failed  to  assign  as  a  ground  therefor,  that  he  had  not  been  allowed,  in 
the  first  instance,  the  five  days  allowed  by  statute  in  which  to  give  bond 
and  take  possession  of  the  property,  the  presumption  is,  under  the  facts 
in  this  case,  that  the  time  was  allowed  him,  and  that  he  failed  to  give 
the  bond. 

{h)  That  the  court  should  have  allowed  the  plaintiff  to  give  a  new  and 
sufficient  bond ;  and  that  it  erred  in  allowing  defendant  five  days  in 
which  to  give  bond,  and  in  ordering  the  plaintiff's  attorneys  to  pay  and 
turn  over  to  the  clerk  the  money  and  property  in  their  hands. 

(c)  Mandamus  ordered  by  this  court,  commanding  the  primary  court 
to  vacate  and  set  aside  the  order  made  by  it,  and  to  make  an  order  al- 
lowing the  plaintiff  to  file  an  amended  bond  under  sections  2836  and 
and  2943  of  the  Code  of  1876. 

Applications  to  this  court  for  writ  of  mandamus  to  Hon. 
John  Moobe,  Judge  of  the  First  Judicial  Circuit,  presiding  at 
Perry  Circuit  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Wm.  M.  Beooks  and  Kelly  &  Howze,  for  petitioners. 
John  F.  Vaky,  contra. 

STONE,  J.— These  cases  are  so  connected,  and  dependent 
one  upon  the  other,  that  we  will  consider  them  togetlier. 

These  cases  arose  out  of  a  contested  claim  of  exemption, 
which  had  been  interposed  under  section  2834,  Code  of  1876. 
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Haralson  &  Co.  and  other  creditors  had  sued  out  attachments 
against  one  Farrell,  which  were  levied  on  a  stock  of  merchan- 
dise. Farrell  thereupon  interposed  his  claim  in  writing  under 
oath,  that  one  thousand  dollars  in  value  of  the  merchandise 
was  exempt  to  him,  he  being  a  resident  of  the  State..  This 
claim  was  lodged  with  the  sheriff,  who  notified  plaintiffs 
in  the  several  attachments.  Plaintiffs  thereupon  filed  their 
aflSdavit,  through  their  attorney,  stating  that  "  in  the  belief  of 
affiant  said  claim  of  exemption  is  [was]  invalid  entirely."  De- 
fendant in  the  attachments  executed  no  bonds,  as  authorized  by 
sections  2836  and  2942  of  the  Code,  but  the  several  plaintiffs 
in  attachment  executed  bonds,  M^hich  were  approved  by  the 
sheriff',  who  thereupon  turned  over  the  goods,  so  claimed  and 
contested,  to  the  attaching  plaintiffs.  The  goods  were  then 
placed  by  plaintiffs  in  the  hands  of  their  attorneys,  who,  at  the 
time  these  proceedings  were  had  in  the  circuit  court,  still  held 
them,  partly  in  money  and  partly  in  merchandise. 

Motion  was  made  in  the  court  below  to  quash  the  bonds 
plaintiffs  had  given  under  sections  2836,  2943  of  the  Code. 
The  bonds  were  defective  in  more  respects  than  one,  and  the 
circuit  court  rightly  quashed  them.  Plaintiffs  in  the  attach- 
ments thereupon  moved  the  court  for  leave  to  file  new  and 
sufficient  bonds.  This  motion  the  court  overruled,  and  ordered 
that  the  claimant  of  the  exemptions  be  allowed  five  days  within 
which  to  give  bond,  and  take  possession  of  the  property  in 
controversy;  and  failing,  that  then  plaintiffs  in  attachment  be 
allowed  five  days  within  which  to  give  bonds.  The  court  fur- 
ther ordered  that  the  attorneys  of  plaintiffs  pay  and  turn  over 
the  property  and  money  deposited  with  them  to  the  clerk  of 
the  court,  to  abide  further  orders  to  be  made  in  the  premises. 

It  is  argued  here,  against  the  relief  prayed,  that  the  sheriff 
did  not  allow  to  the  claimant  of  exemptions  five  days  within 
which  to  give  bond,  after  he  was  notified  his  claim  had  been 
contested  ;  and  that  the  plaintiffs'  informal  bonds  were  given 
and  approved,  in  less  than  five  days  after  such  notice. — Code, 
1876,  jj  2836.  In  this  way  it  is  urged  that  the  claimant  of  ex- 
emptions has  never  had  the  five  days  in  which  to  make  bonds, 
allowed  him  by  the  statute.  It  is  a  sufficient  answer  to  this, 
that  the  motion  to  (jiiash  was  in  writing,  stating  several  grounds,. 
and  this  is  not  one  of  them.  Had  this  ground  existed  in  fact, 
it  is  but  reasonable  to  infer  it  would  have  been  assigned.  The 
attention  of  the  court  was  not  called  to  it,  and  we  can  not  pre- 
sume it  could  not  have  been  met  if  raised.  The  affidavit  of  contest 
was  filed  with  the  clerk  November  26,  and  the  bond  of  plaintiff 
was  approved  December  5th.  This  is  nine  days.  It  was  the 
duty  of  the  sheriff  to  give  notice  within  three  days  after  con- 
test filed.     If  he  did  this,  there  were  then  at  least  six  days  be- 
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fore  plaintiff's  bond  was  accepted  and  approved.  It  is  urged, 
liowever,  that  the  sheriff's  return  proves  when  he  gave  the 
notice,  and  that  it  was  not  until  December  3rd.  We  think  it 
doubtful  whether  this  date  was  intended  to  note  when  he 
served  the  notice,  or  when  he  returned  the  papers  to  the  clerk. 
The  silence  of  the  motion  on  this  subject  tends  to  confirm  the 
latter  view.     The  objection  is  not  well  taken. 

Our  whole  judicial  system  has  been  framed  with  a  view  to 
meting  out  substantial  justice,  to  the  discouragement  of  mere 
technical  objections,  which  only  tend  to  thwart  its  wholesome 
aims.  To  this  end,  we  have,  from  an  early  day,  encouraged 
and  built  up  a  generous  system  of  amendments,  so  liberally 
applied  that,  with  few  exceptfcns,  errors  even  in  orignal  pro- 
cess can  be  amended,  and  in  mesne,  or  intermediary  proceed- 
ings, we  know  no  boundary  to  the  right  to  correct  errors  and 
remedy  mistakes,  when  the  ends  of  justice,  or  an  early  trial  on 
the  merits  will  be  promoted  thereby. — Drinkwater  v.  Hol- 
liday,  11  Ala.  134;  Taylor  v.  Br.  Bank  at  Hmitsville,  14 
Ala.  633;  Ex  parte  Morgati,  30  Ala.  51;  Webb  v.  Kelly,  37 
Ala.  333.  The  circuit  court  should  have  allowed  the  con- 
testing plaintiffs  to  give  new  and  sufficient  i)onds. 

There  was  appearance  and  answer  for  the  presiding  judge  in 
the  court  below,  and  a  conmion  desire  expressed  that  final 
orders  be  now  made  in  these  causes. 

On  the  petition  of  Haralson  &  Co.  et  al,  it  is  ordered  and 
adjudged  that  the  writ  of  mandamus  issue  to  the  judge  presid- 
ing in  Perry  circuit  court,  commanding  and  requiring  him  to 
vacate  and  set  aside  the  order  made,  granting  to  Farrell,  claim- 
ant of  exemption,  leave  to  execute  a  bond  under  §§  2836,  2942 
of  the  Code,  and  to  make  an  order  allowing  Haralson  ct  Co.  to 
file  an  amended  bond  under  §§  2S36,  2943  of  the  Code,  in  the 
penalty  and  condition  prescribed  by  law.  This  order  applies 
to  each  of  the  petitioning  attachment  creditors. 

On  the  petition  of  Kelly  cV:  Howze,  it  is  ordered  and  ad- 
judged that  a  like  writ  issue  to  said  presiding  judge,  command- 
ing and  recjuiring  him  to  set  aside  and  vacate  the  order  heretofore 
"made,  directing  them  to  pay  and  turn  over  to  the  clerk  of  the 
court  the  money  and  merchandise  claimed  as  exempt,  a  con- 
test of  which  claim  is  now  pending. 


34 
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Price,  Ex'rx,  v,  Carney, 

Bill  in  Equity  hy  Attorneys  to  enforce  Trust  in  Funds  in 
Hands  of  Sheriff,  created  hy  Contract  vnth  Clients,  and 
to  cancel  Releases  obtained  from  Clients  hy  Sureties  on  Offi- 
cial Bond  of  Sheriff. 

1.  Champerty;  ivhen  contract  betiv^n  attorneys  and  clients  not  tainted 
loith. — A  contract  between  parties  to  two  litigated  attachment  suits  and 
their  attorneys  is  not  champertous,  which,  settling  and  adjusting  all 
matters  of  controversy  between  the  parties  to  the  suits,  provides  that 
judgments  should  be  rendered  for  one-half  of  the  proceeds  of  property 
which  had  been  levied  on  and  sold  under  the  attachments,  and  then  in 
the  hands  of  the  sheriff;  that  designated  parts  of  the  fund,  when  col- 
lected, should  be  paid  to  the  plaintiffs,  and  the  balance  divided,  in. 
stated  proportion,  between  the  attorneys  of  the  parties,  plaintiff  and  de- 
fendant, as  compensation  to  them  for  services  rendered  in  the  suits  and 
in  other  controversies  between  the  parties,  and  to  be  rendered  in  the 
prosecution  of  suits  for  the  recovery  of  the'  fund  from  the  sheriff,  or  his 
sureties ;  and  that  one  of  the  attorneys  should  have  the  control  of  the 
judgments,  and  of  the  fund  to  be  realized  from  the  sheriff,  or  his  sure- 
ties, until  the  agreement  has  been  fully  executed. 

2.  When  authority  of  attorney  to  execute  contract  for  client  can  not  be 
(juestioned  by  stranger. — The  attornej^s  for  the  defendants  having  exe- 
cuted such  contract  for  and  on  behalf  of  their  clients,  if  there  was  a  want 
of  authority  in  the  attorneys  to  execute  the  contract,  the  clients  alone 
can  avoid  it ;  and  if  they  acquiesce,  the  sureties  of  the  sheriff,  when  sued 
for  the  fund,  can  not  complain. 

3.  Contract  by  infant;  ivhen  he  can  not  repudiate. — If  a  party,  after 
attaining  his  majority,  accepts  the  benefits  of  a  contract  executed  by  him 
during  his  infancy,  he  can  not  afterwards  repudiate  its  burdens. 

4.  Attorney  and  client;  notice  to  attorney  notice  to  client. — Notice  to  an 
attorney,  while  in  the  employment  and  service  of  his  client,  of  facts  con- 
nected with  the  business  in  which  he  is  engaged,  operates  as  notice  to 
the  client. 

5.  E.ctent  of  remedy  by  court  of  equity ,.  when  jurisdiction  once  acquired. 
When  a  court  of  equity  has  acquired  jurisdiction  of  the  primary  purposes 
and  objects  of  a  suit,  it  will  settle  the  litigation,  although  it  may  involve 
the  adjudication  of  mere  legal  questions,  without  remitting  the  parties  to 
a  court  of  law  for  the  adjustment  of  legal  rights  which  are  consequential 
or  incidental. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

This  was  a  bill  in  equity  by  Thomas  H.  Price,  as  surviving 
partner  of  Gibbons  it  Price,  a  late  partnership  engaged  in  the 
practice  of  the  law,  and  D.  C.  Anderson  and  James  Bond, 
partners  practicing  law  under  the  firm  name  of  Anderson  & 
Bond  against  James  A.  Carney,  Eliiah  S.  Taylor,  John  B. 
Bryars  and  Wiley  Bryars;  and  was  filed  on  28th  December, 
Vol.  lxxv. 
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1881.  As  appears  from  the  record,  on  and  prior  to  25th  April, 
1879,  there  were  pending  and  undetermined  in  the  circuit 
court  of  Baldwin  county  two  attachment  suits  against  James 
Hadlej  and  others,  seeking  the  recovery  of  damages  resulting 
from  assaults  and  batteries,  one  by  John  B.  Bryars,  and  the 
other  by  Wiley  Bryars ;  and  in  these  suits,  which  had  been 
pending  for  several  years,  and  were  much  litigated.  Gibbons  & 
Price  represented,  as  attorneys,  the  plaintiffs,  and  Anderson 
&  Bond  represented,  in  like  capacity,  the  defendants.  Prior 
to  that  time,  criminal  prosecutions,  commenced  by  indictment, 
had  been  begun  and  concluded  in  said  court  against  the  defend- 
ants in  the  attachment  suit,  James  Hadley  and  others  ;  and  in 
these  prosecutions  Gibbons  &  Price,  under  employment  by 
John  B.  and  Wiley  Bryars,  who  were  prosecutors,  had  aided 
the  State's  solicitor,  and  the  defense  was  conducted  by  Ander- 
son &  Bond.  There  also  existed  at  said  time  claims  in  favor 
of  the  defendants  in  the  attachment  suits,  James  Hadley  and 
others,  against  the  Bryars  and  their  sureties  on  the  attach- 
ment bonds,  for  damages  for  the  alleged  wrongful  and  vexa- 
tious suing  out  of  the  attachments  ;  and  in  reference  to  these 
claims  the  parties  were  represented  respectively  by  the  same 
attorneys.  Under  the  attachments  a  considerable  amount  of 
property  belonging  to  the  defendants  therein  had  been  seized 
and  sold  by  one  Chandler,  as  sheriff  of  Baldwin  county,  realiz- 
ing $2837.72,  and  a  smaller  amount  by  the  sheriff  of  Escambia 
county,  under  branch  writs,  realizing  about  $300  net ;  which 
sums,  on  25th  April,  1879,  were  held  by  said  officers  I'espect- 
ively,  subject  to  the  final  disposition  of  the  attachments.  The 
several  parties  to  said  suits  and  controversies  were  unable  to 
pay  their  attorneys  for  their  services  therein,  otherwise  than 
out  of  the  fruits  or  avails  of  the  suits,  they  being  insolvent. 

On  25th  April,  1879,  after  several  years  of  litigation,  the 
parties  to  said  suits  came  to  an  agreement  and  settlement  of 
the  several  matters  of  litigation  and  controversy  above  men- 
tioned, which  was  reduced  to  writing  and  signed  by  John  B. 
and  Wiley  Bryars,  Anderson  &  Bond  "on  behalf  of  James 
Hadley  and  others,  parties  to  said  suits,"  Gibbons  &  Price, 
'•  attorneys  for  J.  B.  and  Wiley  Bryars,"  and  by  T.  H.  Price 
and  Anderson  &  Bond,  individually.  This  agreement,  after 
reciting  the  above  matters  of  suit  and  dispute,  and  in  settle- 
ment thereof,  provides :  "  That  in  the  two  suits  now  standing 
on  the  docket  in  favor  of  said  John  B.  and  Wiley  Bryars, 
judgments  shall  be  rendered  for  one-half  of  the  proceeds  of 
property  sold  by  the  sheriff  of  Baldwin,  and  the  sheriff  of 
Escambia  counties ;  but  said  judgments  shall  not  be  used  against 
the  said  defendants,  Hadley  and  others,  for  any  other  purpose 
than  as  a  basis  to  collect  the  amount  in  the  hands  of   said 
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sheriffs  from  the  said  sheriffs,  or  their  sureties;  aud  this  agree- 
ment is,  in  all  other  respects,  a  mutual  release  between  the  par- 
ties to  said  suits,  each  to  the  other,  of  all  claims  and  demands, 
of  whatsoever  sort  or  kind."  Then,  after  reciting  the  services 
rendered  by  said  attorneys  for  their  respective  clients  in  said 
suits,  and  an  agreement  on  their  part  "  to  prosecute  suits  for 
the  recovery  of  said  funds  from  said  sheriffs,  or  their  sureties," 
said  agreement  proceeds :  "  Therefore,  for  compensation  to 
said  attorneys  for  their  said  services,  rendered  and  to  be  ren- 
dered, it  is  agreed  that  Gibbons  tfe  Price  shall  retain  two-thirds 
of  the  sum  of  money,  when  collected,  that  is  due  by  the  sheriff 
of  Escambia  county,  and  give  to  Anderson  &  Bond  one-third 
thereof;  and  the  amount  recovered  from  the  sheriff  of  Bald- 
win county,  or  his  sureties,  shall  be  divided  as  follows :  John 
B.  Bryars,  live  hundred  dollars,  and  to  W.  J.  Bryars  five  hun- 
dred dollars;  and  of  the  remainder,  two-thirds  to  Gibbons  & 
Price,  and  one-third  to  Anderson  &  Bond  ;  and  said  judgments 
in  favor  of  said  John  Bryars  and  W.  J.  Bryars  are  then  to  be 
satisfied  on  the  record.  It  is  further  stipulated  and  agreed 
that  Thomas  H.  Price,  of  Gibbons  &  Price,  shall  have  the 
control  of  said  judgments,  and  of  the  funds  to  be  realized 
from  said  sheriffs,  or  their  sureties,  until  this  agreement  be 
fully  completed  and  ended." 

If  the  proof  does  not  show  an  authority  on  the  part  of  An- 
derson &  Bond  to  execute  this  agi'eement  on  behalf  of  their 
clients,  the  defendants  m  said  attachments,  Hadley  and  othei's, 
it  does  show  that  the  latter  desired  a  compromise  and  settle- 
ment of  the  several  matters  of  controversy,  for  the  purpose, 
mainly  at  least,  of  obtaining  compensation  for  their  attorneys; 
and  that  they  were  advised  of  the  agreement  and  its  provis- 
ions, and  had  acquiesced  therein.  It  is  also  shown  that  tlie 
compensation  provided  for  the  attorneys  by  the  agreement  was 
inadequate 

In  pursuance  of  the  agreement,  judgments  were  rendered  in 
the  attachment  suits  in  favor  of  the  plaintiffs,  and  orders  ob- 
tained, condemning  the  funds  realized  from  the  'sales  of  the 
property  levied  on,  to  the  satisfaction  of  said  judgments 
"equally  a.nd  pro  rata.'''  Chandler,  the  sheriff  of  Baldwin 
county,  having  died  insolvent,  without  accounting  for  the 
funds  which  had  come  to  his  hands,  the  complainants  demanded 
paynjent  from  the  defendants.  James  A.  Carney  and  Elijah  S. 
Taylor,  who  were  Chandler's  sureties  on  his  official  bond  as 
sheriff' ;  and  failing  to  obtain  payment,  they  instituted  suits  in 
said  circuit  court  against  said  defendants  on  said  bond,  in  favor 
and  in  the  names  of  John  B.  and  Wiley  Bryars,  severally,  to 
recover  said  funds.  While  these  suits  were  pending,  Carney 
and  Taylor,  without  notice  to  the  complainants,  obtained  from 
Vol.  lxxv. 
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Jolin  ]).  and  Wiley  Bryars,  for  the  sum  of  $300  paid  to  each 
of  them,  written  releases,  discharging  and  releasing  Carney 
and  Taylor  from  all  further  liability  as  sureties  on  said  bond, 
and  growing  out  of  the  matters  involved  in  said  suits;  and 
thereafter  they  pleaded  said  releases  in  the  said  circuit  court  in 
bar  of  the  said  suits  brought  against  them  by  complainants. 
The  bill  charges,  and  the  evidence  introduced  on  behalf  of 
complainants  tended  to  show,  that  Carney  and  Taylor,  at  the 
time  of  the  execution  of  said  release,  had  notice  through  their 
attorney  of  said  agreement,  hereinabove  set  out,  and  of  the 
complainants' rights  and  interest  thereunder;  but  this  is  denied 
in  the  answers,  and  some  evidence  was  introduced  by  said  de- 
fendants in  support  of  such  denial. 

The  prayer  of  the  bill  is,  that  Carney  and  Taylor  be  required 
to  deliver  up  said  releases,  and  that  the  same  be  declared  null 
and  void,  and  be  cancelled  ;  or  that  "  they  may  be  limited  by 
decree  of  this  court  to  the  interest  in  said  funds  which  said 
John  B.  Bryars  and  Wiley  Bryars  have  therein,  namely,  five 
hundred  dollars  each ; ''  that  the  said  defendants  be  perpetually 
enjoined  from  pleading  said  releases  in  bar  of  the  said  suits  at 
law;  "or  that  your  Honor  will  take  jurisdiction  of  the  M'hole 
claim  of  your  orators  under  said  agreement,  and  order  the  said 
Carney  and  Taylor,  after  the  amount  due  them  shall  have  been 
ascertained  in  this  court,  to  pay  the  same  into  this  court,  or 
that  decrees  may  be  made  in  favor  of  your  orators  for  their 
respective  shares  under  said  agreement  against  the  said  de- 
fendants, Carney  and  Taylor,  and  that  your  orators  may  have 
executions  thereon  respectively  for  the  collection  of  the  same ;" 
and  for  general  relief. 

The  defendants  answered  the  bill,  and  incorporated  in  their 
answers  demurrers  and  pleas.  The  principal  points  made  by 
these  several  pleadings  in  defense  of  tjie  bill  are,  (1)  that  said 
agreement  is  champertous  and  void  ;  (2)  that  Carney  and  Tay- 
lor, at  the  time  of  the  execution  of  said  releases,  had  no  notice 
of  the  execution  or  existence  of  said  agreement ;  and  (3)  that 
Anderson  &  Bond  had  no  authority  to  execute  said  agreement 
for  their  clients,  the  defendants  in  the  attachment  suits,  Had- 
ley  and  others,  and  it  was,  therefore,  not  binding  on  them,  or 
on  the  Bryars.  The  infancy  of  Wiley  Bryars,  at  the  time  of 
the  execution  of  said  agreement,  is  set  up  by  him  ;  and  (4)  by  the 
demurrers  it  is  also  insisted  that  complainants  had  a  plain  and 
adequate  remedy  at  law. 

On  the  hearing,  had  on  pleadings  and  proof,  and  on  the  de- 
murrers to  the  bill,  the  chancellor,  being  of  opinion  that  the 
complainants  were  not  entitled  to  relief,  caused  a  decree  to  be 
entered,  dismissing  the  bill  ;  and  that  decree  is  here  assigned  bb 
error.     Thomas  H.  Price  having  departed  this  life,  his  execu- 
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trix,  Mrs.  Martha  A.  Price,  joined  in  the  prosecution  s,of  this 
appeal. 

Anderson  &  Bond  and  P.  &  T.  Hamilton,  for  appellants, 
(1)  Champerty  is  defined  to  be  a  bargain  with  plaintiff  or  de- 
fendant to  divide  the  laud  or  other  matter  sued  for  between 
the  contracting  parties,  if  they  prevail  at  law,  the  champertor 
undertaking  to  carry  on  the  suit  at  his  own  expense. — 1  Bou. 
Law.  Die.  218  ;  Holloway  v.  Lowe^  7  Port.  488 ;  Poe  v.  Davisy 
29  Ala.  676.  It  is  one  of  the  essentials  of  champerty,  that  the 
party  shall  interfere  in  suits  in  the  results  of  which  he  has  no 
interest. — Thompson  v.  Marshall,  36  Ala.  512 ;  11  Mees.  & 
Wels.  682;  2  Story's  Eq.  Jur.  §  104:8a;  64  Ala.  66.  When 
the  agreement  was  made,  the  fund  had  not  been  condemned, 
the  suits  had  not  been  finally  tried,  and  both  parties  were 
interested  in  the  fund. — Scarborough  v.  Malone,  67  Ala.  570 ; 
Drake  on  Att.  (5th  Ed.)  §  426  ;  Blake  v.  Shaw,  7  Mass.  505. 
Anderson  &  Bond  became  interested  in  the  fund ;  and  it  was 
not  unlawful  for  them  to  agree  to  assist  in  its  recovery. 
Thompson  v.  Marshall,  36  Ala.  512  ;  Vaughan  v.  Marable^ 
64  Ala.  66  ;  McCall  v.  Capehart,  20  Ala.  526.  The  chief 
object  and  purpose  of  the  agreement  was  to  settle  the  prior  liti- 
gation between  the  Bryars  and  Hadleys.  Securing  the  attorneys 
in  their  compensation  was  incidental  and  subsequent  to  the  main 
purpose.  If  the  suits  had  ended  under  a  separate  agreement, 
and  then  a  subsequent  agreement  had  been  made,  securing  the 
attorneys  their  fees  out  of  the  fund,  such  an  agreement  would 
have  been  lawful. —  Walker  v.  Cuthhert,  10  Ala.  213.  Can  it 
make  any  difference  that  the  agreement  to  pay  counsel  is  in  the 
same  agreement,  but  in  a  subsequent  part  of  it  ? — Lytle  v.  State, 

17  Ark.  608.  The  very  object  and  intent  of  the  law  of  cham- 
perty is  to  prevent  interference  and  maintenance  oi  pending  law- 
suits and  controversies,  It  is  something  which  \Qimcertain  and 
unsettled,  and  so  giving  rise  to  speculation  in  lawsuits  and  con- 
troversies. The  attorneys  in  such  a  case  as  this  are  "  to  be 
regarded  as  assignees  of  the  judgment  or  decree." —  Warfield 
V.  Campbell,  38  Ala.  527  ;  Ex  parte  Lehman,  Durr  <&  Co.,  59 
Ala.  631 ;  McPherson  v.  Cox,  6  Otto,  404 ;  Brown  v.  Bigley, 
3  Cooper  Ch.  618;  Hunt  v.  McClanahan,  1  Heisk.  503 ;  Pleas- 
ants V.  Kort/recht,  5  Heisk.  694 ;  In  re  Paschal,  10  Wall.  483 ; 

18  N.  Y.  368.  The  fund,  in  the  eye  of  the  law,  was  in  court; 
and  the  court  proceeded  to  condemn  it  to  the  satisfaction  of  the 
judgments.  There  was  no  element  of  uncertainty;  on  the  con- 
trary, there  was  the  highest  evidence  of  a  certain  and  fixed 
liability. — Dunklin  v.  Wilson,  64  Ala.  164;  Palmer  v.  Clarke, 
2  Dev.  (Law)  354.  The  mere  fact  that  a  suit  was  or  might  be 
necessary  to  coerce  payment  from  the  sureties  of  the  sheriff,  is 
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not  sufficient  to  taint  the  agreement  with  champerty  or  main- 
tenance.— Broitghton  v.  Mitchell,  64  Ala.  221  ;  Pleasants  v. 
Kortrecht,  5  Heisk.  694.  (2)  The  ground  of  demurrer,  that 
complainants  had  an  adequate  remedy  at  law,  is  not  well  taken. 
See  13  Ohio,  167  (42  Am.  Dec.  194) ;  7  Mees.  &  Welsh.  86-7 ; 
B.  &  Ad.  96 ;  7  T.  R  659  ;  5  Bing.  (N.  C.)  688  (35  E.  C.  L.  K. 
271) ;  6  Mees.  &  W.  490  ;  9  Port.  63  ;  2  Ala.  571 ;  1  Ala.  102 ; 
8  Cow.  293 ;  1  Story's  Eq.  Jur.  §  190 ;  2  IK  §§  903-4,  962, 
1039,  1040,  1047,  l656-57a,  1250.  (3)  And  when  a  court  of 
equity  takes  jurisdiction,  it  will  go  on  and  settle  the  whole 
matter,  without  sending  the  parties  back  to  a  court  of  law. — 1 
Brick.  Dig.  p.  639,  §  5;  2  Story's  Eq.  Jur.  §§  1057-57J,  1250; 
29  Ala.  397 ;  31  Ala.  274.  (4)  The  attorney  of  Carney  and 
Taylor,  who  defended  the  suit  against  them,  and  who  prepared 
the  release  and  aided  in  consummating  it,  had  notice  of  the 
existence  of  the  agreement  with  complainants,  and  of  its  ma- 
terial provisions.  The  evidence  discussed  at  length  on  this 
point.  The  attorney  having  notice,  it  operated  as  notice  to  his 
clients,  Carney  and  Taylor. —  Wiley,  Banks  &  Co.  v.  Knight, 
27  Ala.  336  ;  Fitzherbert  v.  Mather,  1  T.  K.  16 ;  Paley  on 
Agency,  199  ;  "Willis  v.  Martin,  4  T.  R.  66 ;  Whart.  Agency, 
^§  302,  177-8;  Story's  Agency,  §  140;  Pepper  v.  George,  51 
Ala.  194;  Scarborough  v.  Malone,  67  Ala.  570  ;  M.  <&  0.  R. 
R.  Co.  V.  Thomas,  42  Ala.  673. 

John  Gamble,  with  whom  was  David  Clopton,  contra. 
(1)  The  contract  set  up  in  the  bill,  when  analyzed  and  strip- 
ped of  all  surplus  averments  and  recitals,  is  a  contract  between 
the  complainants,  as  attorneys,  and  the  defendants  Bryars,  as 
clients,  by  which  the  complainants,  as  attorneys,  for  services 
rendered  and  to  be  rendered,  were  to  receive  a  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it;  and  it  is  clearly 
champertous  and  void. — Holloway  v.  Lowe,  7  Port.  488  ;  Byrd 
v.  Odem,  9  Ala.  755 ;  Dumas  v.  Smith,  17  Ala.  305 ;  Wheeler 
V.  Pounds,  24  Ala.  472 ;  Poe  v.  Davis,  29  Ala.  676 ;  Jenkins 
V.  Bradford,  59  Ala.  400 ;  1  Brick.  Dig.  p.  334,  §  1 ;  7  Wait's 
Ac.  &  Def.  pp.  73-5;  Ware  v.  Russell,  70  Ala.  174.  (2)  A 
client  certainly  has  authority  to  compromise  a  demand  in  liti- 
gation and  represented  by  counsel,  without  consulting  the 
latter.  The  defendants  Carney  and  Taylor  had  no  notice  of 
the  agreement  with  complainants,  when  the  release  was  exe- 
cuted ;  and  hence,  the  validity  of  the  release  can  not  be  affected 
by  such  agreement.  (3)  The  complainants  have  a  full  and 
adequate  remedy  at  law,  and  the  demurrers  should  have  been 
sustained.  This  point  discussed.  (4)  It  is  true,  ordinarily,  that 
a  court  of  chancery,  having  once  taken  jurisdiction  of  the 
person    and  subject-matter,  will  settle   the  entire   litigation, 
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though  it  may  involve  the  enforcement  of  legal  demands  ;  but 
this  is  true  only  when  the  court  has  jurisdiction  of  the  primary 
purposes  of  the  bill,  and  the  right  to  relief  in  respect  to  them 
is  shown,  and  the  legal  demand  is  consequent  thereon, — Pond 
V.  Lockwood,  8  Ala.  669 ;  Dickinsonv.  Bradford^  59  Ala,  581. 
(5)  The  execution  of  the  agreement  by  Anderson  &  Bond  on 
the  part  of  the  Hadleys  can  not  be  upheld.  They  had  no 
authority  as  attorneys  in  fact,  and  such  authority  did  not  result 
from  the  relation  of  attorney  and  client.  They  only  had 
authority  to  diligently  prosecute  their  clients'  cause. — Kirk  v. 
Glover,  5  Stew.  &  Port.  340;  1  Brick.  Dig.  p.  191,  §  3.0; 
Chapman  v.  Cowles,  41  Ala.  103. 

BRICKELL,  C.  J. — There  are  numerous  objections  to  the 
admissibility  of  evidence,  not  considered  by  the  chancellor, 
and  a  consideration  of  which  was  unnecessary  in  the  view  he 
felt  constrained  to  take  of  the  case.  We  do  not  find  it  neces- 
sary now  to  make  them  matter  of  special  consideration,  for  the 
material  facts,  upon  which  the  rights  of  the  parties  depend, 
are  few,  and  are  shown  either  by  evidence  which  is  uncontro- 
verted,  or  by  evidence  free  from  all  just  objection. 

The  primary  question  is,  whether  the  contract  of  April  25, 
1879,  is  tainted  with  champerty.  When  fairly  analyzed,  the 
objects  and  purposes  of  the  contract  are  not  matter  of  doubt, 
or  uncertainty.  The  first  was  the  adjustment  and  quieting  of 
litigation  between  the  parties,  the  subject  of  several  suits,  in 
which  the  parties  stood  in  the  several  relations  of  plaintiffs  and 
defendants.  The  second  was  the  payment  to  their  respective 
attorneys  of  compensation  earned  in  the  prosecution  or  defense 
of  the  suits,  and  in  the  prosecution  or  defense  of  the  indict- 
ments against  the  Hadleys  and  others,  all  growing  out  of  the 
same  unfortunate  occurrence.  The  third  was  obtaining  from 
the  sheriffs  of  Baldwin  and  Escambia  counties  the  moneys  remain- 
ing in  their  hands,  derived  from  the  sales  of  personal  property 
levied  upon  by  the  attachments.  The  fourth  was  the  applica- 
tion of  these  moneys,  when  received,  in  the  order,  and  for  the 
purposes  expressed  in  the  contract.  The  legal  effect  and  opera- 
tion of  the  contract  was  a  transfer  to  Price  of  the  beneficial  in- 
terest in  the  judgments  in  favor  of  John  B.  and  Wiley  Bryars, 
respectively,  charged  with  the  trust  and  duty  of  collecting  the 
moneys  in  the  hands  of  the  sheriffs,  and  applying  them,  when 
collected,  to  the  uses  and  purposes  expressed  in  the  contract, 
whereby  the  litigation  would  be  finally  quieted,  and  the  attor- 
neys of  the  parties  compensated  for  the  services  they  had 
rendered.  The  contract  was  executed  by  the  rendition  of 
judgment,  and  the  dismissal  of  suits,  in  accordance  with  its 
terms.  It  is  very  certain  that  it  was  entered  into  and  executed 
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by  all  the  {jarties  intelligently,  in  good  faith,  and  in  the  ab- 
sence of  all  fraud,  misrepresentation,  or  undue  infiueuce.  And, 
so  far  as  is  shown  b^'  the  evidence,  the  compensation  secured 
to  the  attorneys  for  the  services  which  they  had  rendered,  is 
barely  just  and  adequate.  Champerty,  as  it  may  be  defined  in 
view  of  our  past  decisions,  ''  is  the  unlawful  maintenance  of  a 
suit  in  consideration  of  some  bargain  to  have  a  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it ;  and  covers  all  trans- 
actions and  contracts,  whether  by  counsel  or  others,  to  have  the 
whole  or  part  of  the  thing  or  damages  recovered." —  Ware  v. 
Bussell,  70  Ala.  174.  It  is  impossible  to  draw  this  contract 
within  the  infiuence  of  this  definition,  and  it  is  equally  impos- 
sible to  impute  to  it  the  corrupting  tendencies  which  vitiate 
champertous  agreements.  The  quieting  of  litigation  was  the 
priuiary,  controlling  purpose  of  the  parties — when  the  contract 
was  executed,  all  opportunity  and  necessity  for  litigation  were 
removed.  Intending  the  execution  of  the  contract,  the  parties 
dealt  as  if  the  thing  was  done,  which  they  intended  should  be 
done.  There  was  no  more  than  the  transfer  and  appropriation 
of  judgments,  which  they  regarded  as  rendered,  to  pay  the 
compensation  of  their  attorneys  for  services  already  rendered. 
The  amount  of  the  compensation  was  not  dependent  upon  the 
commencement,  or  upon  the  continuance  of  litigation,  and  the 
profits  it  should  yield.  Tlie  transfer  or  assignment  to  counsel 
of  specific  parts  of  judgments  which  have  been  rendered,  or  to 
be  rendered,  is  essentially  different  from  a  contract  by  which 
they  are  to  have  a  part  of  the  thing  in  dispute,  for  maintaining 
a  suit  for  its  recovery. —  Walker  v.  Cuthbert,  10  Ala.  213. 

In  the  language  of  Lord  Abinger,  in  Prosser  v.  Edwards^  1 
Y.  <fe  C.  484,  quoted  and  adopted  by  this  court  in  Poe  v.  Davis^ 
29  Ala.  676  :  "  All  our  cases  of  maintenance  and  champerty 
are  founded  on  the  principle,  that  no  encouragement  shall  be 
given  to  litigation,  by  the  introduction  of  parties  to  enforce 
those  rights,  which  others  are  not  disposed  to  enforce." 
This  sound  and  conservative  doctrine  is  not  contravened  by 
the  contract  under  consideration.  As  we  have  said,  its  control- 
ling purpose  was  the  silence  of  long  protracted,  and  not  the 
commencement  or  continuance  of,  litigation.  When  executed, 
further  litigation  was  impossible,  unless  the  sheriffs,  holding 
the  moneys  they  were  bound  to  pay  over  on  the  rendition  of 
the  judgments,  proved  refractory  or  delinquent  in  the  perform- 
ance of  official  duty.  There  is  no  principle  of  law  inhibiting 
parties,  having  a  just  claim  to  moneys  in  the  hands  of  ministe- 
rial officers,  from  assigning  or  transferring  such  a  claim.  Prop- 
erty or  rights  involved  in  litigation,  or  resting  wholly  in  action, 
are  the  subject-matter  of  assignment,  and  by  fair  contract  may 
be  acquired  by  attorneys,  or  by  others,  if  it  be  not  of  the 
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essence  of  the  contract  that  suits  shall  be  maintained,  and  the 
consideration,  a  division  of  the  profits. —  Ware  v.  Hussell^  su2)ra\ 
2  Story  Eq.  §  1050.  "We  can  not  concur  in  the  opinion  of  the 
chancellor,  that  there  is  a  taint  of  champerty  in  this  contract. 

We  may  pass  all  that  is  urged  as  to  the  obligation  of  the  con- 
tract upon  the  Hadleys.  If  there  was  a  want  of  authority  in 
their  attorneys  to  make  the  contract,  it  may  be,  they  could  have 
avoided  it.  Avoidance  rested  in  their  discretion  ;  a  discretion 
they  alone  could  exercise  ;  if  they  acquiesce,  strangers  can  not 
complain.  We  pass,  also,  all  that  is  said  in  reference  to  the 
infancy  of  Wiley  Bryars  ;  since  his  maturity,  he  has  accepted 
the  benefits,  and  he  can  not  repudiate  the  burdens  of  the  con- 
tract, if  any  it  imposes. 

The  remaining  question  is,  whether,  when  the  releases  were 
executed,  Carney  and  Taylor  had  notice  of  the  contract,  and 
of  the  rights  it  conferred  upon  Price  and  upon  Anderson  & 
Bond.  The  releases  were  obtained  and  executed  by  and  through 
the  agency  and  instrumentality  of  the  attorney  of  Carney  and 
Taylor,  employed  to  defend  the  suits  pending  against  them  ;  he 
was  present  at  their  execution,  and  when  the  money  was  paid 
which  forms  their  consideration.  The  rule  of  law  is  unques- 
tioned, that  notice  to  an  attorney,  while  in  the  employment  and 
service  of  his  client,  of  facts  .connected  with  the  business  in 
which  he  is  engaged,  operates  as  notice  to  the  client. —  Wiley  v. 
Knight,  27  Ala.  336  ;  Smyth  v.  Oliver,  31  Ala.  39.  A  disputed 
fact  is,  whether  notice  to  the  attorney  is  shown,  and  a  care- 
ful examination  of  the  evidence  satisfies  us  that  the  inquiry 
must  be  answered  affirmatively,  and  is  properly  so  answered, 
without  impugning  the  credibility  of  any  witness  testifying  in 
reference  to  it. 

The  release,  though  inoperative  to  affect  the  rights  and  equi- 
ties of  Price,  and  of  Anderson  &  Bond,  is  valid  and  operative 
to  extinguish  the  claims  of  the  parties  by  whom  it  was  executed. 
A  court  of  equity,  having  jurisdiction  to  limit  its  opera- 
tion, 80  as  to  preserve  the  rights  of  all  parties,  should  settle 
finally  the  litigation,  without  remitting  tnem  to  further  con- 
troversy in  the  court  of  law.  The  doctrine  of  the  court  is,  that 
if  it  has  jurisdiction  of  the  primary  purposes  and  objects  of  a 
suit,  it  will,  though  it  may  involve  the  adjudication  of  mere 
legal  questions,  settle  the  litigation,  without  remitting  the  par- 
ties to  a  court  of  law,  for  the  adjustment  of  legal  rights,  which 
are  consequential  or  incidental.— 1  Brick.  Dig.  639,  §  5. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered  in  conformity  to  this  opinion. 
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Voltz  V.  Voltz. 

£iU  in  Equity  hy  Wai'd  to  vacate  and  set  aside  Settlement 
made  with  Guardian,  and  for  an  Account. 

1.  Contract  by  infant;  ratification  of. — If  an  infant,  on  arriving  at 
age,  with  a  knowledge  of  all  the  facts,  ratifies  a  contract  for  the  purchase 
of  lands  made  bj"^  him  during  infancy,  in  the  absence  of  any  relation  of 
trust  or  confidence  between  him  and  the  vendor,  and  of  fraud  practiced 
upon  him,  he  will  not  afterwards  be  heard  to  complain  ;  and  if,  after  at- 
taining his  majority,  with  knowledge  of  all  the  facts,  he  deals  with  the 
property  in  a  manner  inconsistent  with  his  right  to  rescind,  or  waits  an 
unreasonable  time  before  he  asserts  that  right,  this  operates  a  construc- 
tive ratification,  which  will  uphold  the  contract. 

2.  Same  ;  ratification  of,  as  between  guardian  and  ward. — But  when 
the  contract  is  between  an  infant  and  his  guardian,  the  courts  exercise  a 
narrower  scrutiny  of  the  transaction,  and  exact  fuller  and  clearer  proof  of 
fairness,  before  yielding  their  sanction  thereto ;  and  even  after  the  rela- 
tion of  guardian  and  ward  has  terminated,  all  dealings  in  property 
between  them  are  regarded  with  distrust  and  prima  facie  disapprobation, 
until,  by  lapse  of  time,  the  presumption  of  undue  influence  has  been 
overcome. 

3.  Settlement  by  gnardian  with  ward  ;  when  suit  to  set  aside  not  barred 
by  undue  delay. — On  a  settlement  by  a  guardian  with  his  ward,  which 
was  agreed  on,  reduced  to  writing  and  signed  when  the  latter  was 
eighteen  years  of  age,  the  ward  agreed  to  accept,  in  full  discharge  of  the 
guardian's  liability  to  him,  certain  real  and  personal  property,  the  value 
of  which  did  not  exceed  half  of  the  amount  of  the  guardian's  liability ; 
and  about  a  year  thereafter,  the  ward  having  been  relieved  of  the  disa- 
bilities of  nonage,  the  guardian  and  his  wife,  in  consummation  of  the 
settlement,  executed  to  the  ward  a  conveyance,  and  the  ward,  acting 
without  advice  of  counsel,  and  not  being  advised  by  the  guardian  to  seek 
such  advice,  received  possession  of  the  property,  and  executed  to  the 
guardian  a  release.  The  real  estate,  which  constituted  the  bulk  of  the 
property  forming  the  consideration  of  the  release,  belonged  to  the  wife, 
as  her  statutory  separate  estate ;  and  of  this  fact  the  ward  had  knowledge 
at  the  time  the  conveyance  was  executed,  but  he  did  not  know  that,  as 
to  the  real  estate,  the  conveyance,  being  of  the  statutory  separate  estate 
of  the  wife  in  payment  of  her  husband's  debt,  was  void.  Held,  on  a  bill 
by  the  ward  to  vacate  and  set  aside  the  settlement  and  release,  and  for 
an  account,  filed  more  than  five  years  after  the  execution  of  the  convey- 
ance (during  which  time  he  continued  in  possession  of  the  property, 
using  and  enjoying  the  same  as  his  own),  but  without  delay  after  having 
been  advised  by  counsel  of  the  legal  eflect  of  the  conveyance,  that  the 
conclusive  presumption,  that  all  men  know  the  law,  does  not  apply;  that 
the  ward's  ignorance  of  the  effect  of  the  conveyance  was  a  complete 
answer  to  the  objection  of  undue  delay  in  the  assertion  of  his  rights ; 
and  that  he  was  entitle  to  relief. 

4.  Amendment  of  bill  in  equity  ;  demurrer  to  original  bill  not  visited 
on. — The  bill,  as  orijjinally  filed,  failing  to  offer  to  surrender  the  deed 
executed  by  the  ^ardian  and  his  wife  for  cancellation,  etc.,a  demurrer  was 
interposed  on  this  ground,  when  the  bill  was  amended  by  adding  to  one 
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of  the  sections  the  words,  "And  complainant  hereby  offers  to  do  in  the 
premises  whatever  the  court  shall  direct;"  but  to  the  bill  as  amended  no 
demurrer  was  filed.  Held,  that  while  on  demurrer  the  bill  as  amended 
was  scarcely  sufficient,  yet,  the  defect  being  amendable,  the  demurrer  to 
the  original  bill  could  not,  on  appeal,  be  visited  on  the  amendment,  but 
that,  to  enable  the  complainant  to  take  advantage  of  the  defect,  he  must 
show  by  the  record  that  he  invoked  the  judgment  of  the  primary  court, 
by  demurrer,  upon  the  sufficiency  of  the  amendment. 

5.  Decree  relieving  married  rvoman  of  disabilities  of  coverture  ;  when 
void. — A  decree  relieving  a  married  woman  of  the  disabilities  of  cover- 
ture, based  on  a  petition  which  fails  to  aver  that  she  owned  any  separate 
estate,  is  coram  non  judice  and  void ;  and  hence,  a  deed  executed  by  the 
guardian's  wife  after  having  obtained  such  a  decree,  conveying  to  the 
ward  the  lands  covered  bj^  the  first  deed,  is  also  void. 

6.  Conveyance  of  land,  the  wife's  statutory  estate,  in  paymerd  of 
husband's  debt ;  when  not  affected  by  subsequent  conveyance  by  him  to  her 
of  other  lands. — The  fact  that,  a  short  time  before  the  commencement  of 
the  suit,  the  husband  conveyed  to  his  wife  another  and  more  valuable 
tract  of  land,  in  performance  of  a  verbal  contract  made  by  him  with  her 
at  the  time  of  the  execution  of  the  conveyance  and  release,  does  not  ren- 
der the  ward's  title  good,  nor  bind  him  to  accept  a  title  requiring  litigation, 
delay  and  expense  to  render  it  indefeasible,  even  if  a  court  of  equity 
would  approve  and  confirm  the  conveyance ;  nor  does  the  conveyance 
derive  any  support  from  the  antecedent  verbal  contract  to  convey. 

7.  Decree  setting  aside  settlement  between  guardian  and  ward ;  effect  of 
failure  to  order  restitution  of  property  and  cancellation  of  deed  received  by 
ward. — On  appeal  from  a  decree  rendered  in  such  case,  setting  aside, 
vacating  and  annulling  the  settlement  made  by  the  guardian  with  his 
ward,  and  ordering  another  and  final  settlement,  the  failure  to  require  a 
surrender  of  the  property  received  by  the  ward,  and  a  cancellation  of  the 
deed  executed  to  him,  can  not  be  the  subject  of  assigned  error,  though 
such  surrender  and  cancellation  are  necessary  to  a  complete  determina- 
tion of  the  cause ;  they  being  mere  details  in  the  execution  of  the  decree, 
not  pertaining  to  the  equity  of  the  bill,  as  to  which  the  decree  is  inter- 
locutory, though  final  in  the  sense  that  it  will  support  an  appeal. 

8.  Same ;  when  direction  as  to  taking  account  will  not  be  considered  on 
appeal  from. — Nor  on  appeal  from  such  decree  is  it  subject  of  assigned 
«rror,  that  the  chancellor  instructed  the  register,  in  stating  the  account 
against  the  guardian,  to  charge  him  with  the  balance  ascertained  against 
hnn  on  his  last  partial  settlement  in  the  probate  court,  allowing  him 
credits  for  proper  and  legal  expenditures  made  by  him  for  his  ward  be- 
tween the  time  of  such  annual  settlement  and  the  settlement  sought  to 
be  set  aside.  If  either  party  desires  to  go  behind  the  partial  settlement, 
this  is  a  (juestion  of  fuller  instructions  to  the  register,  to  which  he  is  en- 
titled on  petition  or  motion  therefor. 

9.  Same ;  effect,  on  appeal,  of  failure  to  charge  ward  with  rents. — While 
the  ward  is  chargeable  with  the  rents  of  the  land  while  in  his  possession, 
with  interest  from  the  end  of  each  year,  subject  to  abatement  for  taxes 
paid,  and  for  permanent  improveiiicnts,  if  any  remain  which  were  placed 
thereon  by  him,  yet,  pertaining  as  they  do  to  the  execution  of  the  decree, 
ais  to  which  it  is  also  interlocutory,  the  failure  to  instruct  the  register  to 
charge  the  ward  with  such  rents,  in  stating  the  account  against  the 
guardian,  is  not,  on  appeal  from  the  decree,  ground  for  reversal. 

10.  Same  ;  ward  cfiargeable  vrith  rents  as  payments. — The  husband  be- 
being  estopped,  in  such  case,  by  his  conduct  and  conveyance,  from 
recovering  the  rents  by  any  active  measure  of  relief,  and  the  wife  not 
being  able,  by  reason  of  such  estoppel,  to  recover  in  his  right,  the 
rents  will  be  treated  as  if  they  had  been  realized  and  then  paid  by  the 
guardian  in  part  liquidation  of  his  indebtedness  to  his  ward. 

Vol.  lxxv. 
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Appeal  from  City  Court  of  Selma. 
Heard  before  Hon.  Jon.  Hakalson. 
The  facts  are  stated  in  the  opinion. 

Pe'itus  &  Dawson  and  Satterfield  &  Young,  for  appellants. 

1.  The  admitted  fact  that  the  ward  did  not  get  as  much  in 
value  as  his  guardian  owed  him,  would  have  authorized  the 
setting  aside  of  the  settlement,  if  suit  had  been  brought  loithin 
a  reasonable  time.  But  on  the  principles  of  ratification,  elec- 
tion and  estoppel,  the  complainant  is  now  cut  off  from  all 
relief.  The  contract  of  May  4th,  1875.  was  voidable,  and  not 
void. —  Weaver'  v.  Jones,  24  Ala.  420  ;  Philpot  v.  Bingham,  55 
Ala.  435  ;  Tyler  on  Infancy,  76-8,  and  cases  cited.  "  Voida- 
Vjle  means,  not  invalid  until  ratified,  but  valid  until  rescinded."' 
Wharton  on  Con.  §  56.  The  law  on  the  subject  of  ratification 
is  well  settled.  The  principle  is  stated  in  Wharton  on  Con. 
§  58.  In  Mantling  v.  Johnson,  26  Ala.  446,  the  rule  applica- 
ble to  cases  like  this  is  laid  down  as  follows :  "  If  an  infant, 
after  he  arrives  at  age,  is  shown  to  be  possessed  of  the  consid- 
eration paid,  whether  it  be  property,  money  or  choses  in  action, 
and  either  disposes  of  it  so  that  he  can  not  restore  it,  or  retains 
it  for  an  unreasonahle  length  of  time  after  attaining  his  ma- 
jority, this  amounU  to  an  ajfirinance  of  the  mntractP     This 

point  discussed  at  length,  with  following  citations :  Jackson  v. 
IJa?'ris,  Gfi  Ala.  565  ;  Gurlev  v.  Davis,  7  Ala.  317  ;  Thomason 
V.  Boyd,  13  Ala.  419;  Delano  v..  Blake,  11  Wend.  85  (25- 
Am.  Dec.  617);  Cheshire  v.  Barrett,  4  McCord,  241  (17  Am. 
Dec.  735);  Aldrich  v.  Grimes,  10  N.  H.  194;  Bigelow  v. 
Kinney,  3  Vt.  353 ;  Richardson  -y.  Boright,  9  Yt.  368  ;  Ches- 
terfield V.  Janssen,  2  Yes.  sr.,  125;  Pintard  v.  Martin,  1 
Smedes  &  Mar.  Ch.  126;  Henry  i).  Root,  33  N.  Y.  526;  Rob- 
inson V  Cullum,  41  Ala.  693 ;  Daniel  v.  Modawell,  22  Ala. 
365;  Franklin  v.  Thornebury,  1  Yernon  (Ch.),  132;  Kern  v. 
Burnham,  28  Ala.  428.  There  is  one  distinction  in  cases  of 
delay  which  must  be  constantly  kept  in  mind.  It  is  this  : 
Where  a  person  receives  nothing,  and  is  in  possession  of  nothing, 
he  does  not  ratify,  or  afHrm,  or  elect  to  be  bound,  simply  by 
waiting.  He  has  nothing  with  which  he  can  deal  so  as  to 
effect  an  estoppel.  Not  so  where  the  person  has  received  prop- 
erty. If  he  retains  it  and  uses  it  as  his  own,  he  ratifies  the 
contract. — Ferguson  v.  Loioery,  54  Ala.  514,  distinguished. 

2.  At  the  time  of  the  settlement,  no  fact  was  concealed 
from  the  plaintiff ;  he  then  knew  every  fact  connected  with 
the  transaction,  and  he  was*  well  acquainted  then  with  the 
property  which  he  received.  This  absence  of  concealment, 
this  knowledge  of  the  facts,  plainly  distinguishes  this  case 
from  nearly  every  case  cited  by  counsel  for  the  appellee.     In 
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nearly  every  one  of  those  cases,  there  appears  either  a  conceal- 
ment of  a  fact^  or  a  want  of  knowledge  of  a  fact^  which  in- 
duced the  court  to  grant  the  relief.  The  real  question  here 
presented  is,  whether  the  plaintiff's  ignm^ance  of  the  law^ 
established,  if  at  all,  only  by  his  affirmation,  will  avoid  the 
effect  of  an  election.,  proved  not  by  mere  assent  to  what  had 
been  done,  but  by  facts  established  by  the  plaintiff  himself  and 
by  all  the  witnesses — an  election  which  the  law  infers  from  the 
facts  as  absolutely  as  it  infers  an  intention  to  kill  from  a  de- 
liberate killing  with  a  deadly  weapon.  After  quoting  from  the 
opinion  in  Hardigree  v.  Mitchum,  51  Ala.  153-4,  discussing 
the  maxim,  Ignorantia  legis  noii  excusat.,  and  noticing  the 
qualification  there  announced  to  the  effect  that  where  ignor- 
ance of  the  law  "  is  induced  "  by  fraud  or  undue  influence,  the 
application  of  the  maxim  is  relaxed,  counsel  proceed :  The 
"  relaxation  of  the  rule,"  there  stated  is  in  exact  harmony 
with  the  rule  of  law  which  gives  a  reasonable  time  to 
ascertain  a  fact  which  has  been  misrepresented  to  the  part)' 
when  that  fact  is  open  to  the  inquiry  of  both  parties.  If 
the  fact  misrepresented  is  within  the  knowledge  of  the 
party  misrepresenting  it,  then  the  law  allows  the  party  to 
move  when  he  has  discovered  this  hidden  fact.  The  law, 
what  is  law,  can  never  be  regarded  as  a  hidden  thing ; 
and  a  knowledge  of  the  law  is  open  to  the  inquiry  of  all  per- 
sons alike.  And  we  submit  that  to  allow  a  man  to  justify  his 
gross  laches  merely  on  his  ignorance  of  the  law.,  though  that 
ignorance  were  induced  by  another,  would  be  exactly  the  same 
thing  as  to  allow  unreasonable  delay  after  he  had  been  put  upon 
inquiry  as  to  the  truth  of  a  matter  of  fact  misrepresented  to 
him.  Every  man  mii  juris  is  in  all  cases  put  on  inquiry  as  to 
the  law.  There  are  in  the  books  many  "  dicta^''  expressed  on  the 
bench  in  reference  to  "  knowledge  of  the  law,"  or  that  the  con- 
tract is  "  impeachable,"  which  are  without  any  foundation  in 
the  facts  or  law  of  the  case  under  consideration.  In  Morse  v. 
Wheeler,  4  Allen,  570,  some  of  these  cases  are  discussed.  That 
was  a  case  where  an  infant  purchased  cattle,  paid  part  in  cash, 
and  after  becoming  of  age  promised  to  pay  the  balance.  It  was 
insisted  as  a  defense  that  when  the  promise  was  made  the  de- 
fendant did  not  know  that  his  original  contract  was  ''impeacha- 
ble," but  the  Supreme  Court  of  Massachusetts  repudiated  the 
defense,  on  the  ground  that  the  defendant  was  iwesurned  to 
know  the  law  ;  and  in  the  opinion  that  court  reviews  many  of 
the  dicta  in  the  English  and  American  cases,  including  what  is 
called  the  "  unreasoned  case  "  of  Hinely  v.  Margariiz,  3  Barr, 
428.  See,  also,  Wharton  on  Contracts,  §  57.  The  case  of 
Kern  v.  Burnham,  28  Ala.  428,  is  relied  on  as  a  case  on  "  all- 
fours  "  with  the  one  at  bar.  That  case  establishes  beyond  the 
Vol.  i.xxv. 
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possibility  of  a  doubt,  that  the  case  at  bar  is  a  case  of  election. 
The  contract  was  executed.  The  plaintiff,  if  he  would  avoid 
the  contract,  must  become  the  actor,  and  must  move  within  a 
reasonable  time.  He  knew  all  the  facts  at  the  time  the  con- 
tract was  made.  He  was  then  in  law  sui  juris  ;  and,  with 
the  duty  on  him  to  elect,  he  remained  in  possession,  treated  all 
the  property  which  he  had  received  as  his  ow'n  for  about  five 
years  and  five  months,  without  complaint  of  any  kind,  or  any 
offer  to  rescind,  before  bringing  his  suit.  Surely  this  is  an 
election  on  the  part  of  the  plaintiff  "  to  treat  the  contract  as  a 
valid  and  subsisting  one." 

3.  H'  the  confidential  relation  of  the  guardian  creates  a  dis- 
tinction between  this  and  ordinary  contracts  of  infants,  it  only 
amounts  to  this,  that  the  infant,  in  cases  like  the  present,  is 
allowed  a  reasonable  time.,  within  which  to  make  his  election. 
It  is  still  a  clear  case  for  election.  In  ordinary  cases  the  time 
for  election  is  very  short  after  majority.  Holding  beyond  the 
rent  day,  disposing  of  personal  property  received  as  his  own, 
establishes  an  election  in  cases  of  executed  contracts  ;  and  even 
in  cases  of  executory  contracts  made  by  infants,  ordinarily  a 
mere  promise,  after  majority,  to  pay  is  binding  on  them.  In 
ordinary  cases  no  time  is  allowed  infants  when  they,  after  ma- 
jority, treat  the  property  purchased  as  their  own.  For  such  an 
act,  after  majority,  is  conclusive  evidence  of  an  election  to  treat 
the  contract  as  valid,  and  estops  the  infant  to  say  that  he  is  not 
bound  by  it.  An  election  made,  in  such  case,  can  not  be 
avoided  ;  nor  can  an  election  once  made,  with  full  knowledge 
of  the  facts,  be  avoided  in  any  case  ;  for  an  election  is  an  estoppel. 
Otherwise,  this  right  of  election,  after  majority,  to  avoid  aeon- 
tract  would  be  converted  froni  a  shield  into  a  sword. 

4.  The  complainant  having  had,  when  the  contract  was 
made,  a  full  knowledge  of  the  facts,  the  question  is  narrowed 
down  to  what  is  a  reasonable  time  in  such  case  for  him  to  make 
his  election.  The  right  and  the  duty  of  electing  were  on  him 
the  day  on  which  he  became  in  law  sui  juris.  After  this  period 
he  waited  over  five  years  and  four  months ;  and  during  all  that 
time,  he  constantly  used  and  disposed  of,  as  his  own,  propert}' 
which  he  had  received  under  the  contract.  This  was  too  long 
to  wait. — Kern  v.  Buymham,  supra.  This  case  is  not  one  of 
simple  ratification  by  agreement  on  becoming  of  age,  or  soon 
afterwards,  but  is  much  stronger ;  for  it  is  a  case,  as  we  have 
shown,  of  election.,  and  a  case  in  which  the  plaintiff  was  bound 
to  elect  within  a  reasonable  time.  In  many  cases  of  ratifica- 
tion, the  doctrine  of  election  is  not  involved,  and  the  court  is 
asked  to  consider  the  legal  effect  of  this  rule  of  election.  This 
doctrine  of  election  or  estoppel,  resulting  from  acts  which  the 
law  declares  to  be  an  election,  must,  in  this  case,  be  considered 
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in  connection  with  the  broad  distinction  between  executory 
and  executed  contracts  ;  and  when  so  considered,  it  seems  to  us 
that  it  is  impossible  to  avoid  the  conclusion,  that  the  plaintiff, 
by  holding  and  enjoying  the  fruits  of  the  settlement  for  more 
than  five  years  after  attaining  his  legal  majority,  with  full 
knowledge  of  the  facts,  is  conclusively  presumed  to  have  elected 
to  treat  that  settlement  as  valid. 

5.  In  Jackson  v.  Harris^  66  Ala.  565,  a  case  like  this,  it  is 
said  :  "  But  the  law,  in  this  class  of  cases,  as  in  all  others,  re- 
quires diligence  of  parties  who  invoke  its  remedial  aid."  In 
this  case  the  plaintiff  needed  no  diligence  to  discover  the/'acfe, 
for  as  to  them  he  was  fully  informed  at  the  time  of  the  settle- 
ment. Must  he  use  no  diligence  to  discover  the  laio  which  is 
open  alike  to  the  inquiry  of  all  mankind  '.  Where  facts  are 
hidden  within  the  bosom  of  the  man  who  perpetrates  a  fraud, 
a  different  rule  is  prescribed  by  law  from  cases  where  the  facts 
are  known  to  many,  or  are  of  record ;  for,  in  the  latter  cases, 
diligence  will  discover  them,  but  in  the  former,  it  is  only  by 
accident,  or  something  of  that  nature,  that  the  fact  is  made 
known.  If  ignorance  of  the  law  would  excuse  delay,  will  it 
also  excuse  an  absolute  want  of  diligence?  The  rule  is,  that  a 
party  must  be  diligent  in  all  cases  when  he  seeks  the  remedial 
aid  of  the  court;  yet,  this  rule  will  have  to  be  abolished  in  this 
case  if  relief  is  granted  complainant.  Could  a  man,  diligent 
to  ascei'tain  what  the  law  was  in  this  case,  have  failed  to  dis- 
cover it  in  live  years  and  four  months  ?  The  question  must 
receive  a  negative  answer. 

6.  The  real  consideration  to  Mrs.  Voltz  for  her  land  was 
the  "River  place,"  and  the  consideration  paid  by  the  plaintiff 
was  the  release.  As  between  husband  and  wife,  there  was  an 
exchange  of  places.  It  is  true  that  this  agreement  was  verbal 
at  the  time  of  the  settlement,  but  the  husband's  conveyance  to 
her,  afterwards  executed,  was  in  accordance  with  the  verbal 
agreement.  Mrs.  Voltz  is  a  party  to  this  suit,  and  she  is  will- 
ing, and  offers  in  her  answer  to  ratify  and  confirm  this  ex- 
change of  places;  and  this  she  attempted  to  do  in  another 
form,  but,  owing  to  a  technical  defect,  she  failed  to  accomplish 
her  purpose.  So  it  is  insisted  that,  whatever  may  be  said  with 
reference  to  the  legal  title,  the  plaintiff  has  a  perfect  title  in 
equity  to  the  "Chesnut  place,"  the  lands  sought  to  be  conveyed 
to  complainant.  The  general  rule  is  admitted,  that  a  mortgage 
or  other  conveyance  of  the  statutory  separate  estate  of  the 
wife,  merely  to  secure  or  pay  her  husband's  debts,  is  invalid. 
But  that  is  not  this  case.  The  wife,  at  common  law,  and  under 
our  statutes,  is  capable  of  purchasing  and  receiving  title  to 
land,  if  the  husband  assents  thereto,  either  expressly  or  by 
making  no  objection. — Marks  v.  Cowles,  53  Ala.  504;  Lee  v. 
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Sims,  65  Ala.  248 ;  Kelly's  Con.  of  Married  Women,  pp. 
131-4,  and  authorities  there  cited.  The  legal  effect  of  the 
transactions  between  the  parties  in  this  case  was  the  purchase 
of  the  "River  place"  by  the  wife,  she  giving  in  exchange 
therefor  the  "  Chesnut  place."  This  case  is,  therefore,  not  dis- 
tinguishable from  Kern  v.  Burnham,  28  Ala.  428. 

7.  The  amendment  to  the  original  bill  did  not  cure  the  de- 
fect pointed  out  by  the  demurrer.  The  general  offer  to  do 
equity,  contained  in  the  amendment,  is  insufficient. — Eureka 
Co.  V.  Edward.%  71  Ala.  248 ;  Manning  v.  Johnson,  26  Ala. 
446  ;  Tyler  on  Infancy,  pp.  77-9,  and  cases  cited.  The  amend- 
ment states  no  fact,  but  merely  an  ojfer,  and  required  no  answer. 
It  did  not  make  an  amended  hill. —  Cain  v.  Gimon,SG  Ala.  173. 
And  it  took  "effect  as  of  the  time  of  the  tiling  of  the  bill." 
Crews  V.  Threadgill,  35  Ala.  342.  Not  curing  the  defects  in 
the  original  bill  pointed  out  by  the  demurrer,  its  effect  is  not 
avoided,  nor  was  it  waived  by  failure  to  demur  to  the  bill  after 
amendment.  This  point  argued  at  length.  Again :  The  de- 
murrer was  treated  and  considered  in  the  court  below,  by  the 
court  and  the  parties,  as  applymg  to  the  bill  as  it  was  at  the 
hearing.  It  was  there  argued  and  considered,  and,  in  the  iinal 
decree,  was  overruled.  Its  existence  and  application  ai'e  (pies- 
tioned  for  the  first  time  in  tliis  court.  It  should,  therefore,  be 
considered  in  this  court  as  applying  to  the  bill  as  it  was  at  the 
time  of  the  hearing. — Shaw  cib  Co.  v.  Lindsey,  60  Ala.  349. 
While,  the  defects  pointed  out  by  the  demurrer  do  not  go  to 
the  substantial  ecpiities  claimed  for  the  complainant,  and  are 
amendable,  they  do  go  to  the  substantial  equities  of  the  case 
made  hy  the  hill  j  for  in  every  case  like  this  \\\ii  defendants 
have  equities  which  the  court  must,  jn^otect.  These  equities  of 
the  defendants  were  clearly  pointed  out  by  the  demurrer,  and 
are,  (1)  the  rents  of  the  Chesnut  place  for  nine  years ;  (2)  pos- 
session of  that  place;  and  (o)  a  cancellation  of  the  deed  exe- 
cuted to  the  complainants.  These  equities  can  not  be  decreed 
the  defendants  in  the  absence  of  an  offer  in  the  bill ;  for  it  is 
only  by  such  offer  that  the  court  acquires  j wisdictiou  to  grant 
the  necessary  relief  against  complainant  to  the  defendants. 
Tucker  V.  Ilolley,  20  Ala.  426;  liodgers  v.  Torhut,  58  Ala. 
525;  Esl^iva  v.  Crampton,  61  Ala.  514;  1  Story's  Eq.  Jur.  (12 
Ed.)  p.  58,  !5  64«. 

^.  The  decree  of  the  lower  court  is  erroneous  in  failing  to 
decree  these  suhstantial  equitiesio  the  defendants.  That  court 
considered  the  question  of  rents  in  its  opinion,  and  expressly 
refused  to  allow  them,  saying  that  "they  are  matters  that  do 
not  appertain,  legitimately,  to  this  litigation." 

9.  A  partial  settlement  of  a  guardian  is  not  conclusive  on 
either  party  ;  it  is  n\Qre\y  ixrima  facie  evidence  of  the  correct- 
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ness  of  the  balance  thereby  ascertained  ;  yet,  tlie  chancellor,  in 
his  decree,  has  made  the  last  partial  settlement  made  by  the 
guardian  final  and  conclusive  against  him  and  his  sureties,  by 
ordering  the  register  to  charge  him  with  the  balance  then  ascer- 
tained, with  interest  thereon.  In  effect,  the  decree  prohibits 
the  guardian  from  proving  any  credits  anterior  to  that  partial 
settlement.     This  was  erroneous. 

Brooks  &  Roy,  contra. — 1.  The  rule  as  to  settlements  in 
cases  like  the  present :  (1)  It  is  always  material  that  the  ward 
should  have  competent,  independent,  disinterested  advice. 
(2)  There  must  be  no  substantial  inadequacy  of  price  or  con- 
sideration, (3)  There  must  be  no  misrepresentation  or  con- 
cealment of  any  material  fact,  nor  just  suspicion  of  artifice. 
(4)  There  must  be  full  disclosure  of  all  the  facts  and  circum- 
stances within  the  trustee's  knowledge,  which  will  enable  the 
cestui  que  trust  to  deal  with  him  on  equal  terms.  (5)  There 
must  be  the  most  abounding  good  faith  on  the  part  of  the 
guardian  ;  he  must  not  only  bring  to  his  ward's  knowledge  all 
that  he  himself  knows  in  the  premises,  but  he  must  take  no 
advantage  of  his  own  position,  influence,  or  knowledge. — Fer- 
guson V.  Lowery^  54  Ala.  512  ;  Malone  v.  Kelley,  54  Ala.  538-9, 
540  ;  Johnson  v.  Johnson.,  5  Ala.  95  ;  Jackson  v.  Harris,  66 
Ala.  565.  And,  as  if  to  sum  up  all  the  commandments  into 
one,  our  court  has  further  said  of  such  a  contract :  "  It  must 
be  kept  free  from  the  taint  of  selfish  interests  and  overreach- 
ing bargains." — -T hompson  v.  Ixe,  31  Ala.  305.  And  it  has 
been  repeatedly  held,  that  any  alleged  confirmation  or  ratifica- 
tion of  s.uch  a  contract  or  settlement,  to  have  that  effect,  must 
be  with  the  same  "  full  knowledge  of  all  the  facts,"  and  with 
the  inteiit  that  such  act  should  confirm  it." — T hompson  v.  Lee, 
31  Ala.  297  ;  Johnson  v.  Johnson,  5  Ala.  90.  The  principle 
upon  which  tliis  rule  is  based,  is  obvious.  In  such  cases,  the 
contract  itself,  however  solemn  and  deliberate,  is  invalid  unless 
entered  into  with  such  full  knowledge  and  intent ;  and  acts  of 
alleged  confirmation  or  ratification,  to  be  operative  as  such, 
must  necessarily  be  with  the  same  full  knowledge,  and  the 
same  intent.  Otherwise,  greater  operation  and  effect  would  be 
attached  to  the  casual  and  informal  acts  of  the  party,  than  to 
his  formal  and  deliberate  contract. 

2.  The  bill  in  this  cause  was  filed  in  due  time.  All  that  is  re- 
quired in  any  such  case  is,  that  the  action  be  "seasonable." 
What  is  seasonable  in  any  given  case  depends,  first,  upon  the 
analogies  of  the  statutes  of  limitations,  and  beyond  that  upon 
the  particular  facts  of  each  case.  Under  the  English  rule  such 
actions  were  frequently  maintained  after  the  lapse  of  thirty  and 
forty,  and  even  fifty  years  ;  and  when  our  courts  have  used  the 
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terra  "  seasouable,"  as  defining  the  time  in  which  such  actions 
should  be  brought,  in  this  State,  they  have  done  so  witli  refer- 
ence to  tlie  English  rule  of  allowing  thirty  and  forty  years,  and 
with  a  view  to  reducing  the  time,  by  analogy  to  the  statutes  of 
limitations,  to  a  mijiimum  of  six  years,  where  there  are  no 
special  facts  or  circumstances  to  authorize  an  extension  beyond 
that  time.  But  no  rule,  authority,  or  analogy  would,  in  any 
such  case,  restrict  the  time  within  which  the  action  should  be 
brough,  to  less  than  six  years ;  and  that  limitation  would  be 
more  than  sufficient  here.  This  point  discussed,  with  citation 
of  following  authorities :  Johnson  v.  Johnson,  5  Ala.  90  ;  Fer- 
guson  V.  Lowery,  54  Ala.  510  :  Malons  v.  Kelly,  Ih.  532  ; 
Jackson  v.  Harris,  66  Ala.  565  ;  Code,  §  3234  ;  Porter  v  Smith, 
65  Ala.  169 ;  2  Brick.  Dig.  p.  218,  §§  11,  15,  21  ;  Bradfordv. 
Sm/ker,  32  Ala.  134  ;  Tarleton  v.  Goldthwaiie,  23  Ala.  346  ; 
James  v.  James,  55  Ala,  530. 

3.  But  irrespective  of  the  six  years  which,  as  we  insist,  must 
be  allowed  in  any  such  case,  and  of  the  principle  that,  beyond 
that  period,  the  additional  time  allowed  would  depend  upon 
the  particular  facts  of  each  case,  and  of  the  further  rule  that 
every  party  is,  by  statute  (Code,  §  3234),  allowed  one  year  after 
the  discovery  of  a  fraud,  within  which  to  bring  his  action, 
there  are  other  principles  of  law  applicable  to  this  class  of 
cases,  which  would  be  conclusive  in  the  case  at  bar,  namely : 

(1)  That  as  such  a  contract  is,  by  presumption  and  intendment 
of  law,  held  to  have  been  obtained  by  "  undue  influence,"  time 
is  never  counted  against  the  injured  party  while  that  undue, 
influence  continues  to  exist. — Th&tnpson  v.  Lee,  31  Ala.  306. 

(2)  That,  in  such  cases,  time  is  not  counted,  nor  delay  attrib- 
uted, except  from  the  date  of  the  discovery,  by  the  injured 
party,  of  the  fraud  practiced  upon  him. 

4.  The  case  of  Kern  v.  Bvrnham,  28  Ala.  428,  when  prop- 
erly understood,  does  not  militate  against  these  views,  and  is 
not  in  point  to  the  case  at  bar.  That  case  distinguished.  But 
if  it  be  supposed  that  the  case  is  an  authority  against  the  appel- 
lee on  the  question  of  time,  then  it  is  certainly  qualified,  and, 
to  that  extent,  overruled  by  the  later  and  well  considered  case 
of  James  v.  James,  55  Ala.  530,  which  settles  that,  in  all  such 
cases,  where  there  is  no  actual  fraud,  and  the  question  is  merely 
one  of  time,  the  measure  of  time  allowed  is  six  years. 

5.  The  doctrine  discussed  by  counsel  for  the  appellants, 
touching  affirmance  or  disaffirmance  by  infants,  upon  coming 
of  age,  of  contracts  made  by  them  in  infancy,  where  no 
fiduciary  relation  existed,  is  not  pertinent  to  the  case  at  bar. 
Here  the  infancy  of  the  plaintiff,  it  is  true,  was  a  fact  in  aggra- 
vation of  the  fraud,  but  it  was  not  the  basis  of  the  relief  sought. 
If,  like  Mrs.  Ferguson,  in  Ferguson  v.  Loioery,  supra,  he  liad 
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been  twenty-four  years  old  at  the  time  of  the  settlement,  he 
would  be  entitled  to  relief.  So  with  the  doctrine  of  frauds  in 
contracts  or  conveyances,  as  between  adults,  in  the  absence  of 
trust  and  confidence  reposed.  The  doctrine,  where  mere  in- 
fancy, or  mere  fraud  is  involved,  is  quite  different  from  the 
doctrine  of  fraud,  whether  between  adults,  or  an  infant  and  an 
adult,  where  there  is  a  fiduciary  relation,  and  is  governed  by 
different  rules  and  principles.  These  distinctions  are  suf- 
ficiently pointed  out  in  Malone  v.  Kelly,  54  Ala.  538,  540. 
See  also  Johnson  v.  Johnson,  5  Ala.  96. 

6.  It  is  true,  in  a  sense,  that  all  persons  are  charged  with 
knowledge  of  the  law ;  and  it  is  true  that  the  appellee's  dis- 
abilities of  non-age  were  removed  in  1876 ;  but,  in  such  cases, 
in  considering  whether  there  has  been  unreasonable  delay,  the 
question  becomes  one  oi  fact y  and  the  court  is  bound  to  see, 
from  the  record,  that,  as  a  matter  of  fact,  the  appellee  did  not 
know,  and  was  not  informed,  that  his  title  was  worthless,  until 
a  short  time  before  filing  his  bill. 

7.  The  ward  had  no  independent  counsel  or  advice.  Young 
and  inexperienced,  he  needed  care  and  advice.  He  relied  upon 
his  guardian  and  the  guardian's  attorneys.  They  were  bound 
to  place  around  him  all  proper  care  and  providence. — 14  Vesey, 
jr.,  p.  300.     To  this  duty  they  were  utterly  false. 

8.  The  offer  in  the  bill  as  amended  to  do  equity  is  suf- 
ficient. In  such  a  case  as  this,  the  offer  should  not  be  limited 
and  specific,  but  broad  and  comprehensive. — Br.  Bank  of 
Mobile  V.  Strother,  15  Ala.  61 ;  Martin  v.  Martin,  35  Ala.  566  ; 
Garner  v.  Levereit,  32  Alk.  413;  Bailey  v.  Jordan,  Ih.  50; 
Rogers  v.  Torhit,  58  Ala.  525 ;  Eslava  v.  Orampton,  61 
Ala.  514. 

9.  The  demurrer  to  the  original  bill  was,  in  substance,  con- 
fessed, and  the  bill  amended  by  inserting  the  offer  to  do  equity. 
The  demurrer  was  never  afterwards  refiled  ;  and  there  was  not, 
in  fact  or  in  law,  any  demurrer  to  the  bill  as  amended.  The 
action  of  the  court  in  overruling  the  demurrer  in  the  final 
decree  was  unauthorized  and  superfluous,  and  the  complainant 
can  not  be  thereby  prejudiced. 

10.  We  have  no  objection  to  an  accounting  for  rents,  if  such 
rents  are  to  be  credited  on  the  guardianship  debt ;  but  if  an  inde- 
pendent accounting  is  sought,  if  it  be  contended  that  the  rents 
should  be  ti-eated  as  a  separate  and  distinct  fund,  to  be  paid  over 
to  Henry  E.  Voltz,  or  to  be  reserved  anc^made  good  out  of  the 
proceeds  of  property  subjected  to  sale  by  the  decree,  then  there 
are  many  valid  and  meritorious  objections  to  that  course. 
Though  the  rents  and  profits  of  the  statutory  separate  estate 
can  not  be  suhjected  to  the  payment  of  the  husi)and's  debts,  he 
may  himself  use  or  dispose  of  them  for  that  purpose,  or  any 
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purpose,  subject  only  to  the  penalty  of  removal  from  his  trus- 
teeship for  misfeasance  or  malfeasance.  Here,  the  husband,  by 
his  warranty  deed,  in  which  the  wife  joined,  applied  and  dis- 
posed of  these  rents.  The  trustee,  with  the  consent  of  the  cestui 
que  trust,  if  that  had  been  necessary,  disposed  of  that  part  of 
the  trust  fund,  as  to  which  the  statute  conferred  upon  him 
plenary  power  of  disposition.  The  necessary  operation  and 
effect  of  the  deed  was  to  pass  and  apply  whatever  the  husband 
had  the  power  to  pass  and  apply. — Chapman  v.  Abraha?ns,  61 
Ala.  108.  The  husband  can  not  now  revoke  that  application. 
He  is  estopped  by  his  act  and  his  deed.  The  wife  can  not  do 
so.  She  has  no  right  to,  and  no  power  or  control  over,  the 
rents  and  profits.  The  application  made  was  valid,  and  is 
irrevocable. — IJafron  v.  Crump,  69  Ala.  79 ;  Early  v.  Owens^ 
68  Ala.  176 ;  Cook  v.  Meyer  Bros.,  73  Ala.  580.  But  if  such 
right  existed,  and  could  be  enforced  in  a  direct  proceeding, 
and  after  the  husband's  removal  from  his  trusteeship,  it  can  not 
be  done,  as  between  the  parties,  or  under  the  pleadings  and 
issues  in  this  cause. 

STONE,  J. — The  present  bill  was  filed  by  the  appellee,  for 
the  purpose  of  opening  and  remaking  a  settlement  he  made  with 
Henry  E.  Voltz,  his  guardian.  The  terms  of  settlement  were 
agreed  on  and  reduced  to  writing  and  signed,  when  the  ward 
was  a  little  more  than  eighteen  years  old.  A  year  afterwards 
the  complainant,  by  chancery  decree,  was  relieved  of  the  disa- 
bilities of  minority,  and  soon  afterwards  the  agreement  of  the 
year  before  was  consummated,  and  Henry  E.,  the  guardian, 
conveyed  to  James  W.,  the  ward,  property,  real  and  personal, 
in  full  discharge  of  the  former's  liability ;  and  the  latter  exe- 
cuted a  full  acquittance  and  discharge  of  the  former's  indebt- 
edness as  guardian.  The  settlement  was  made  out  of  court, 
but  the  ward's  acquittance  was  filed  in  the  probate  court,  and 
thereupon,  without  further  account,  a  decree  was  entered,  dis- 
charging the  guardian  from  further  liability.  The  complainant, 
James  W.,  became  twenty-one,  February  25,  1878,  two  years 
and  nine  months  after  the  agreement  of  settlement,  and  about 
one  year  and  eight  months  after  the  execution  of  titles  and  re- 
lease. James  W.,  the  ward,  took  possession  immediately  after 
the  agreement  of  settlement  was  entered  into,  remained  in  pos- 
session, and  was  never  heard  to  complain  until  shortly  before 
this  bill  was  filed,  November  11,  1881.  This  was  more  than 
five  years  after  the  interchange  of  titles,  and  some  three  years 
and  eight  or  nine  months  after  James  W.  reached  his  majority. 
During  all  this  time  he  retained  the  possessian  and  use  of  the 
property  he  acquired  in  the  settlement. 

The  property  conveyed  in  payment  was  probably  worth  not 
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more  than  half  the  sum  of  the  guardian's  indebtedness  at  that 
time ;  and  it  is  not  controverted  that  if  the  said  James  W.  had 
expressed  his  dissent  in  a  reasonable  time,  the  settlement  and 
discharge  would  have  been  set  aside. — Bergen  v.  Udall,  31 
Barb,  9 ;  Ferguson  v.  Lowery^  54  Ala.  510 ;  Baines  v.  Barnes, 
64  Ala.  375 ;  Holt  v.  Agneio,  67  Ala.  360 ;  Humphreys  v. 
Burleson,  72  Ala.  1. 

It  is  contended,  however,  that  there  has  been  too  long  ac- 
quiescence, and  too  many  acts  of  ratification  to  allow  the  set- 
tlement to  be  now  overhauled.  So,  the  single  inquiry  is,  has 
there,  or  has  there  not,  been  a  ratification  and  too  long  acquies- 
cence in  this  case,  to  allow  the  settlement  to  be  opened. 

Contracts  of  purchase,  even  of  lands,  made  by  infants,  are 
not  void.  They  are  only  voidable,  at  the  infant's  instance,  and 
when  the  infant  becomes  of  age,  if  he,  with  a  knowledge  of 
all  the  facts,  ratifies  the  contract,  he  can  not  be  heard  to  com- 
plain afterwards,  unless  he  can  show  some  fraud  perpetrated 
upon  him.  And,  if  after  attaining  to  his  majority,  such  in- 
fant contractor,  being  cognizant  of  all  the  facts,  deal  with  the 
property  in  a  manner  inconsistent  with  his  right  to  rescind,  or 
wait  an  unreasonable  time  before  he  asserts  his  right  of  rescis- 
sion, either  of  these  is  a  constructive  ratification,  and  the  con- 
tract will  be  upheld.  This  is  the  rule  when  the  contract  has 
been  simply  one  between  an  adult  and  an  infant,  without  any 
special  relations  of  trust  or  confidence  between  them. 

When,  however,  the  contract  has  not  only  been  between  an 
adult  and  a  minor,  but,  in  addition,  the  parties  sustained  the 
relation  to  each  other  of  trustee  and  cestm  que  trust,  the  courts 
exercise  a  narrower  scrutiny  of  the  transaction,  and  exact  fuller 
and  clearer  proof  of  fairness  before  yielding  their  sanction  of 
such  transaction.  And  even  if  the  relation  of  trustee  and 
beneficiary  has  terminated,  courts  regard  with  distrust  and 
jyrhna  facie  disapprobation,  all  dealings  in  property  between 
them,  until  a  sufficient  time  has  elapsed  for  all  presumption  of 
undue  influence  to  have  ceased.  And  there  are  sound  reasons 
for  such  a  rule.  The  trustee  stands  as  a  guardian,  protector, 
and,  in  many  cases,  the  adviser  of  the  cestui  que  trust.  He 
must  bestow  the  same  care,  diligence  and  watchfulness  upon 
the  personal  and  pecuniary  interests  confided  to  him,  as  an  or- 
dinarily prudent  man  bestows  on  his  own  similar  interests. 
He  is  placed  there,  not  in  his  own,  but  in  another's  interest. 
He  is  on  watch,  not  of  his  own,  but  of  another's  property- 
rights.  He  should  not,  and  can  not  rightfully  strike  a  bargain 
with  his  beneficiary,  which  he  would  not  advise  and  approve, 
if  proposed  by  a  stranger;  and  when  lie  attempts  to  deal  with 
his  beneficiary,  he  is  placed  in  the  repugnant,  dual  attitude  of 
being  forced  by  duty  to  give  his  counsel,  watchfulness,  best 
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judgment  and  trading  capacity  to  another,  against  his  own  per- 
sonal, pecuniary  interest,  if  antagonistic.  In  Dunbar  v.  Tred- 
ennick,  2  Ball  &  Beatty,  304,  a  ^se  presenting  the  question 
we  are  considering,  the  Lord  Chancellor  said  :  Such  transac- 
tion could  not  be  upheld,  "unless  [the  trustee]  could  satisfy 
the  court  that  it  was  a  transaction  perfectly  fair  in  all  its  parts, 
that  it  was  such  a  dealing  as  he  would  have  advised  his  em- 
ployer to  have  entered  into  with  a  third  person ;  and  that  he 
had  given  all  the  advice  against  himself,  that  he  would  against 
another," — Hiiguenin  v.  Baseley,  14  Ves.  273 ;  s.  c.  Lead.  Ca. 
in  Eq.,  Vol.  2,  Part  2,  556,  and  notes ;  McCormick  v.  Maliriy 
5  Blackf.  509 ;  Lee  v.  Lee,  67  Ala.  406. 

As  we  have  said,  the  presumption  of  undue  advantage  is 
much  more  difficult  to  overcome,  when  the  relation  of  trustee 
and  cestui  que  trust  has  existed,  than  when  it  rests  on  the  sim- 
ple ground,  that  one  of  the  contracting  parties  was  an  infant. 
So,  the  rule  of  evidence  is  much  more  exacting,  when  it  is 
sought  to  show  a  ratification  of  such  voidable  contract.  In 
Thompso'n  v.  Lee,  31  Ala,  292,  quoting  from  Dunbar  v.  Tred- 
ennick,  supra,  it  was  said  :  "  To  give  validity  to  such  confirma- 
tion, it  must  be  shown  that  the  party  was  fully  acquainted  with 
his  rights;  that  he  knew  the  transaction  to  be  impeachable 
which  he  was  about  to  confirm ;  and  that  with  this  knowledge, 
and  under  no  influence,  he  freely  and  spontaneously  executed 
the  deed."  The  same  language  in  substance  is  employed  in 
the  following  cases :  Murray  v.  Palmer,  2  Sch.  &  Lef.  474  ; 
Fish  V.  Miller,  1  Hoffm.  Ch.  267 ;  Butler  v.  Haskell,  4  Desa. 
651,  716 ;  McCants  v.  Bee,  1  McCord's  Ch.  383 ;  Boyd  v.  Haw- 
kins, 2  Dev.  Eq.  195,  215.  \i\  Cumberland  Coal  c&  Lron  Co. 
V.  She7'man,  20  Md.  117,  134,  is  this  language:  "The  cestui 
que  trust  must  not  only  have  been  acquainted  with  the  facts, 
but  apprised  of  the  law,  how  those  facts  will  be  dealt  with,  if 
brought  before  a  court  of  equity."  Of  similar  import  is  Hoff- 
inun  Steam  Coal  Co.  v.  Cumberland  Coal  <&  Lron  Co.,  16  Md. 
456,  468  ;  Pairo  v.   Vickery,  37  Md.  467. 

In  Pomeroy's  recent  and  excellent  treatise  on  Equity  Juris- 

Erudence  is  this  language :  "  Where  an  ignorance  or  misappre- 
ension  of  the  law,  even  without  any  positive,  incorrect,  or 
misleading  words  or  incidental  acts,  occurs  in  a  transaction  con- 
cerning the  trust,  between  two  parties  holding  close  relations 
of  trust  and  confidence,  injuriously  affecting  the  one  who  re- 
poses the  confidence,  equity  will,  in  general,  relieve  the  one 
who  has  thus  been  injured.  The  relations  of  trustee  and  cestui 
que  trust,  quardian  and  ward,  and  the  like,  are  examples.  The 
relief  is  here  based  upon  the  close  confidence  reposed  ;  upon 
the  duty  of  the  trustee  to  act  in  the  most  perfect  good  faith,  to 
consult  the  interests  of  the  beneficiary,  not  to  mislead  him,  and 
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not  even  to  suffer  him  to  be  misled,  when  snch  a  result  can  be 
prevented  by  reasonable  diligence  and  prudence." — A^ol.  2, 
^  848.  _       # 

It  may  seem  to  be  going  an  extreme  length,  when  it  is  as- 
serted that  to  render  a  ratification  binding  in  snch  case,  the 
party  to  be  affected  must  be  "  apprised  of  the  law."  It  is  diffi- 
cult, however,  to  discriminate  between  "  knowing  a  transaction 
to  be  impeachable,"  and  being  "apprised  of  the  law,"  which 
alone  determines  when  and  how  it  is  impeachable. 

In  the  settlement  made  between  Henry  E.  Yoltz,  the  guar- 
dian, and  James  W.  Voltz,  the  ward,  the  payment  was  made 
in  personal  property,  in  value  probably  less  than  one  thousand 
dollars,  and  in  a  tract  of  two  hundred  acres  of  land.  In  fixing 
the  value  of  the  land,  the  witnesses  vary  from  eighteen  hun- 
dred to  fifty-five  hundred  dollars.  We  feel  we  are  in  safe 
bounds,  when  we  affirm  that  the  lands,  improved  as  they  were, 
were  not  worth  exceeding  thirty-five  hundred  dollars.  Aggre- 
gated, these  sums  are  less  than  half  the  indebtedness,  of  which 
they  were  given  and  accepted  as  payment.  The  lands  so  con- 
veyed were  the  statutory  separate  estate  of  Mrs.  Voltz,  the  wife 
of  Henry  E.  Voltz ;  but  James  W.  Voltz  knew  that  fact  when 
he  accepted  the  conveyance.  It  is  contended  for  appellalit  that 
the  conclusive  presumption,  that  all  men  know  the  law,  applies 
in  this  case,  and  that,  therefore,  it  must  be  conclusively  pre- 
sumed that  James  W.  Voltz  knew,  from  the  beginning,  that 
the  deed  he  obtained  to  the  lands,  being  a  conveyance  of  the 
wife's  statutory  separate  estate  in  payment  of  her  husband's 
debt,  vested  no  title  in  him. — Lee  v.  Tannenhaum,  62  Ala.  501 ; 
Prince  v.  Prince,  67  Ala.  565. 

The  deed  from  Henry  E.  Voltz  and  wife  to  James  W.  Voltz, 
given  in  settlement  in  June,  1876,  contains  full  covenants  of 
warranty.  It  conveyed  absolutely  no  title,  for  they  were  incapa- 
ble of  conveying  a  title,  on  such  consideration.  The  consequence 
is,  that  the  covenant  was  broken  as  soon  as  it  was  entered  into. 
Henry  E.  Voltz  having  conveyed  his  property  away,  and  being 

Srobably  insolvent,  it  might  present  a  grave  question  whether 
ames  W.  Voltz  is  not  entitled  to  relief,  even  if  there  were 
no  question  of  infancy,  or  confidential  relation  in  this  cause. 
But  we  do  not  decide  this  question. 

In  all  the  stages  of  this  case — the  agreement  to  settle,  the 
relief  of  the  minor's  disabilities,  the  execution  of  titles  after 
they  were  relieved, — James  W.  Voltz  was  without  independent 
legal  counsel ;  and  he  was  not  advised  by  his  guardian  to  con- 
sult such  counsel.  As  matter  of  fact,  he  did  not  know  his  title 
to  the  land  was  bad,  until  a  few  days  befoic  he  filed  this  bill. 
He  had  pledged  his  honor  he  would  abide  by  the  settlement,  he 
had  ratified  it  after  he  was  relieved  of  the  disabilities  of  minor- 
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ity,  and  we  are  forced  to  the  conclusion  he  did  not  "  know  the 
transaction  was  impeachable,"  until  so  informed  by  counsel  of 
his  own  selection.  After  this,  there  was  no  delay  in  asserting 
his  rights.  This  is  a  complete  answer  to  the  objection  of  stale- 
ness,  DY  undue  delay,  under  all  the  authorities. — Greenlees  v. 
Greenlees,  62  Ala.  330  ;  Jackson  v.  Harris,  ^^  Ala.  565.  In 
the  matter  of  want  of  knowledge  that  the  title  acquired  was 
worthless,  this  case  appears  to  be  distinguishable  from  Kern  v. 
Burnham,  28  Ala.  428. 

The  bill,  as  originally  framed,  contained  no  offer  to  surrender 
up  the  deed  to  be  cancelled,  to  account  for  the  property  re- 
ceived, or  otherwise  to  do  equity.  On  April  11th,  1882,  there 
was  a  demurrer  interposed,  assigning  this  omission  among  other 
grounds.  On  the  27th  October,  1882,  the  bill,  by  leave  of  the 
court,  was  amended,  by  adding  to  one  of  the  sections  the 
words,  "And  complainant  hereby  offers  to  do  in  the  premises 
whatever  the  court  shall  direct."  There  was  no  demurrer 
liled  to  this.  If  there  had  been  a  demurrer  to  the  bill  as 
amended,  it  is  scarcely  sufficient. — Br.  Bank  v.  Strother, 
15'  Ala.  54 ;  Imagers  v.  Torhut,  58  Ala.  523 ;  Eslava  v. 
Crampton,  61  Ala.  507  ;  Security  Loan  Association  v.  Lake, 

69  Ala.  456  ;  Eureka  Company  v.  Edwards,  71  Ala.  248.  But 
the  defect  was  clearly  amendable — did  not  go  to  the  substantial 
merits  of  the  case — and  could  be  reached  only  by  demurrer. 
Llooper  V.  S.  <&  M.  R.  R.  Co.,  69  Ala.  529  ;  Jones  v.  Latham, 

70  Ala.  164 ;  1  Brick.  Dig.  778,  §  63.  This  amendment,  al- 
though, perhaps,  too  general  for  accurate  pleading,  was,  never- 
theless, an  attempt  to  heal  the  defect  objected  to.  Can  the 
demurrer  previously  tiled  be  visited  on  the  amendment  subse- 
quently allowed  ?  To  so  hold,  it  would  seem,  would  be  to  give 
to  the  demurrant  a  great  advantage,  ^y  resting  on  his  first 
demurrer,  he  would  invoke  no  direct  adjudication  on  the  suffi- 
ciency of  the  amendment ;  and  if  it  should  turn  out  that  the 
amendment  did  not  completely  obviate  the  objections  raised  by 
the  demurrer,  a  reversal  in  this  court  would  follow,  attended  by 
remandment,  amendment  in  the  court  below,  and  a  re-trial  of 
the  cause,  after  much  delay  and  expense.  We  are  speaking,  of 
course,  of  defects  in  pleading,  which  do  not  go  to  the  substan- 
tial equity  of  the  bill,  but  are  always  amendable  at  any  time 
before  final  decree.  If  the  bill  be  substantially  wanting  in 
equity,  different  rules  should  prevail.  On  this  question,  it  is 
not  perceived  that  any  difference  should  obtain  in  the  practice 
in  equity,  and  in  common-law  courts.  In  the  latter,  if  there  is 
an  amendment  after  demurrer  to  the  count  or  complaint,  the 
sufficiency  of  the  amended  pleading  is  not  raised,  without  a  new 
demurrer,  or  a  re-filing  of  the  former  one  to  the  new  state  of 
the  pleading,  if  deemed  sufficiently  specific.     In  other  words, 
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the  demurrant  must  show  by  the  record  that  he  has  formally 
invoked  the  judgment  of  the  court  upon  the  sufficiency  of  the 
amendment — whether  it  has  corrected  the  defect  pointed  out 
and  relied  on  by  the  original  demurrer.  There  is  nothing  in 
this  record  which  shows  this  course  has  been  pursued.  There  is 
neither  hardsliip  nor  inconvenience  in  requiring  this  practice  to 
be  pursued.  See  Moore  v.  Armstrong,  9  For.  697 ;  1  Dan.  Ch. 
Pr.  (5th  Ed.)  582. 

In  Gaillard  v.  Duke,  57  Ala.  619,  there  was  a  contestation 
whether  the  administrator,  who  was  one  of  the  distributees,  had 
received  money,  and  how  much,  by  way  of  advancement.  There 
was  demurrer  to  the  allegations,  assigning  several  grounds — one 
objection  being,  that  they  were  not  sworn  to.  The  court  sus- 
tained the  demurrer  as  to  the  other  objections,  but  overruled  it 
as  to  the  want  of  affidavit.  Amended  allegations  were  then 
tiled,  conforming  to  the  rulings  on  demurrer,  but  without  affida- 
vit. There  was  no  new  demurrer  to  the  amended  allegations. 
This  court  said  :  "  If  it  was  the  purpose  of  the  appellant  to 
insist  that  the  amended  allegations  were  defective  because  not 
sworn  to,  he  should  have  demurred  to  them  also  for  that  rea- 
son. The  contention  can  not  be  made  upon  the  former  plead- 
ing, whicii  has  become  functus  officioy 

After  the  present  suit  was  commenced,  an  attempt  was  made 
to  heal  the  imperfection  in  the  title  made  by  Henry  E.  Voltz 
and  wife.  A  chancery  decree  was  obtained,  relieving  her  of 
the  disabilities  of  coverture,  under  section  2731  of  the  Code  of 
1876.  The  petition  for  the  purpose  failed  to  aver  that  she 
owned  any  separate  estate,  and  hence,  failed  to  show  jurisdic- 
tion in  the  court. —  Cohen  v.  Wolhier,  Hirschherg <&  Co.,  72  Ala. 
233.  Iler  later  d^ed  tendered  was  imperfect  and  inoperative, 
like  the  first. 

It  is  contended  for  appellant  that,  when  the  deed  from  Henry 
E.  Voltz  and  wife  was  executed  to  James  W.  Voltz,  tiie  former 
verbally  agreed  with  his  wife  to  convey  to  her  another  place, 
called  the  River  place  instead  of  tiie  Chestnut  place — the  place 
in  controversy — atid  that,  carrying  out  that  agreement,  he  did 
convey  toiler  the  said  River  place,  before  this  bill  was  tiled. 
It  is  further  contended  that  the  River  place  is  of  greater  value 
than  the  Chesnut  place  ;  and  the  exchange  being  beneficial  to 
the  wife,  chancery  would  approve  it,  and  confirm  the  trade. 

Conceding  this  to  be  true,  it  must  and  will  be  conceded  that, 
as  matters  now  stand,  James  W.  Voltz  has  not  a  good  title  ; 
and  he  is  not  bound  to  accept  that  whicli  requires  litigation 
with  its  delay,  expense  and  uncertainties,  to  secure  to  him  an 
indefeasible  title. —  Walton  v.  Bonham,  24  Ala.  513.  Besides, 
the  conveyance  of  the  River  place,  made  as  it  was  just  before 
this  suit  was  brought,  derives  no  strength  or  support  from  the 
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oral  promise  previously  given. — Hubbard  v.  Alleti^b^  Ala.  283. 
Much  difficulty  and  uncertainty  might  arise,  if  the  conveyance 
of  the  River  place  should  be  assailed,  as  being  in  excess  of  what 
Henry  E.  Voltz  owed  his  wife.  There  is  not  enough  in 
this  record  to  make  it  absolutely  certain  that  James  W.  Voltz 
can  acquire  a  perfectly  good  title  to  the  Chesnut  place,  even  at 
the  end  of  a  suit. 

Other  questions  have  been  urged  on  our  consideration.  Hy  the 
decree  of  the  chancellor,  the  settlement  of  Henry  E.  Voltz  with 
his  ward,  James  W.  Voltz,  agreed  upon  in  May,  1875,  and  con- 
summated by  conveyance  of  the  land  made  in  1876  by  Henry 
E.  Voltz  and  wife,  and  the  release  and  acquittance  executed  by 
James  W.  Voltz,  were  "  set  aside,  vacated  and  annulled."  The 
decree,  however,  did  not  require  James  W.  Voltz  to  surrender 
back  the  possession  of  the  lands,  nor  to  deliver  up  the  deed  to 
be  cancelled.  It  is  contended  the  decree  was  erroneous,  because 
it  failed  to  make  this  further  order. 

It  is  further  objected  that,  in  giving;  instructions  to  the  reg- 
ister, the  chancellor  did  not  go  far  enough.  On  the  23rd  Feb- 
ruary, 1873,  Henry  E.  Voltz  had  made  an  annual  settlement 
with  his  ward,  by  which  there  was  ascertained  and  decreed  to 
be  due  the  latter  the  sum  of  $9473.76.  The  register  was  in- 
structed, in  stating  the  account  against  the  guardian,  to  charge 
him  with  this  decreed  sum,  and  interest  thereon  ;  and  to  allow 
him  as  credits  such  amounts  as  might  be  shown  to  have  been 
properly  expended  for  the  ward,  between  the  time  that  annual 
settlement  was  made,  and  the  settlement  agrieed  on  between 
Henry  E.  and  James  W.  Voltz.  It  is  not  controverted  that 
the  settlement  of  February  23rd,  1873,  is  jwima  facie  correct, 
and  stands  as  an  adjudication  between  the  parties,  unless  con- 
tested according  to  the  statute. — Code  of  1876,  §§  2531,  2594. 
The  objection  is,  that,  in  giving  this  direction,  the  chancellor 
failed  to  provide  for  the  re-examination  of  any  item  included 
in  previous  settlements. 

It  is  further  objected  that,  in  giving  instructions  to  the  reg- 
ister in  the  matter  of  taking  the  account,  the  chancellor  omitted 
to  charge  James  W.  Voltz  with  rents  of  the  lands  while  in  his 
possession. 

Notwithstanding  the  decree  in  this  cause  did  not  finally  de- 
termine all  the  details  of  relief,  it  was  nevertheless  a  final 
decree,  in  that  sense  which  will  support  an  appeal.  "The  test 
of  a  final  decree,  so  as  to  support  an  appeal,  is  not  whether  the 
cause  is  still  in  progress  in  the  court  of  chancery,  awaiting  fur- 
ther proceedings  which  may  be  necessary  to  entitle  the  parties 
to  the  full  possession  and  enjoyment  of  the  rights  it  has  been 
declared  they  have,  but  whether  a  decree  has  been  rendered, 
settling  these  rights." — Jones  v.  Wilson^  54  Ala.  50,  and  author- 
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ities  cited.  A  decree  may  be  partly  final,  and  partly  interloc- 
utory.— Malone  v.  Marriott,  64  Ala.  486.  And  we  may  add,  it 
is  rarely  the  case  that  a  chancery  decree,  even  though  final  in 
its  character  so  as  to  support  an  appeal,  settles  all  the  questions 
necessary  to  render  complete  relief.  This  is  almost  universally 
eo,  when  the  bill  is  one  for  redemption  ;  or,  for  any  other 
cause,  an  account  has  to  be  taken  before  the  final  orders 
<3an  be  made.  As  was  said  in  Cochran  v.  Miller,  74  Ala.  50, 
"  If  it  [the  decree]  settle  all  the  equities  between  the  parties,  it 
is,  to  that  extent,  final.  If  it  is  necessary  to  take  an  account, 
■or  other  proceeding  must  be  had  to  carry  it  into  effect,  to  this 
last  named  extent  it  is  interlocutory,  and  may  be  moulded, 
modified  or  altered  by  the  chancellor,  as  any  other  interlocu- 
tory decree  may  be.  The  principles  of  relief  can  not  be  altered, 
for  they  are  final.  Directions  for  carrying  the  decree  into 
effect  may  be  altered,  for  they  are  interlocutory."  The  decree 
rendered  was  final,  and  justified  the  appeal  taken.  If  it  had 
not  been  final,  the  appeal  would  not  have  lain.  It  settled  and 
declared  that  the  settlement  between  Henry  E.  and  James  W. 
Yoltz,  agreed  on  in  May,  1875,  and  consummated  in  June, 
1876,  "  be  set  aside,  vacated  and  annulled,"  and  that  another 
and  final  settlement  be  made  between  the  guardian  and  ward. 
We  say  this  settled  the  equities,  because  all  else  was  mere  de- 
tails in  settling  the  account,  and  carrying  the  decree  into 
effect.  As  to  such  details,  if  the  chancellor  gave  directions 
which  were  not  full  enough,  or  even  erroneous,  these  being  in- 
terlocutory, he  could  afterwards  modify  them  on  motion  of 
either  party.  If  some  orders  necessary  to  a  full  and  complete 
execution  of  the  decree  were  omitted,  he  could  supply  them 
afterwards. —  Cochran,  v.  Miller^  sujyra. 

Applying  these  principles  to  this  case.  It  is  necessary  to  a 
complete  determination  of  this  cause,  that  the  deed  from 
Henry  E.  Voltz  and  wife  to  James  W.  Voltz  be  surrendered 
up  and  cancelled,  under  the  direction  of  the  court,  and  that  the 
possession  of  the  premises  be  surrendered  back  to  the  grantors. 
It  is  not  necessary,  however,  that  this  order  should  have  been 
made  in  the  first  instance.  The  condition  of  crops  planted  and 
growing  should  be  taken  into  the  account,  and  the  final  order 
should  be  made,  when  it  can  be  done  with  as  little  damage  to 
the  parties  as  possible.— Code  of  1876,  §§  2049,  2950.  The 
chancellor  has  much  better  means  of  determining  this  question 
advisedly  tiian  we  can  have.  This  pertains  to  the  execution  of 
the  decree,  and  not  to  the  equity  of  the  bill. 

So,  in  the  matter  of  taking  the  account.  If  either  party  de- 
sires to  go  behind  the  decree  of  1873  on  partial  settlement,  this 
is  a  question  of  fuller  instructions  to  the  register,  which  either 
party  is  entitled  to,  on  petition  or  motion  therefor.  And  James 
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W.  Voltz  is  liable  for  rents  of  the  land  while  in  his  possession, 
with  interest  from  the  end  of  each  year,  subject  to  discount  for 
taxes  paid,  and  for  permanent  improvements,  if  any  remain 
which  were  placed  thereby  him. — Code  of  1876,  §§  2951  et  neq. 
But  this  fund  being  income  and  profit  of  Mrs.  Voltz'  statutory 
separate  estate,  a  difficulty  arises  in  the  matter  of  its  administra- 
tion. The  statute  declares  that  all  the  property  of  the  wife 
is  her  separate  estate,  not  subject  to  the  payment  of  the  debts 
of  the  husband  ;  that  it  vests  in  the  husband  as  her  trustee, 
who  has  the  right  to  manage  and  control  the  same,  and  is  not 
required  to  account  with  the  wife,  her  heirs  or  legal  represen- 
tatives, for  the  rents,  income  and  profits  thereof ;  but  such 
rents,  income  and  profits  are  not  subject  to  the  payment  of  the 
debts  of  the  husband.— Code  of  1876,  §§  2705-6. 

We  have  many  times  had  occa'sion  to  consider  the  power  of 
the  husband  over  the  wife's  property,  and  its  income  and 
profits.  In  Ijie  v.  Tannenhaum^  62  Ala.  501,  we  said  :  "  The 
right  and  title  to  property  thus  situated  is  secured  to  the  wife, 
yet  without  power  in  her  to  charge  it,  save  to  a  limited  extent ; 
that  the  husband  has  neither  right  nor  title  to  the  property, 
yet,  as  trustee,  may  manage  an(^ control  it,  and  invest  its  pro- 
ceeds, when  in  money,  or  converted  into  money  ;  that  the 
rents,  income  and  profits  pass  to  him  as  trustee,  l)ut  there  is 
no  mode  provided  for  making  him  account  for  them  ;  and  yet 
they  are  not  liable  to  his  debts.  True,  the  rents,  income  and 
profits  are  committed  to  him  in  confidence  that  he  will  employ 
them, in  support  and  maintenance  of  the  family  ;  but  this  is 
only  a  moral  or  imperfect  duty.  Its  performance  can  not  be 
compelled,  though  he  might  be  removed  from  the  trust  for  a 
clear  disregard  of  this  obligation."  The  lavv  can  not  coerce  the 
payment  of  the  husband's  debts,  either  out  of  the  corpxis,  or 
the  income  and  profits  of  the  wife's  statutory  estate,  save  to 
the  extent,  and  in  the  manner  provided  in  section  2711  of  the 
Code.  Yet,  if  the  husband  dispose  of  the  wife's  property  ille- 
gally, and  she  sue  to  recover  it  back,  she  can  not  recover  the 
income  and  profits,  because  her  husband  is  entitled  to  the  pos- 
session and  administration  of  them  ;  and  he,  by  disposing  of 
the  property,  has  parted  with  all  the  possessory  right  and  in- 
terest he  had,  and  estopped  himself  from  recovenng  back  that 
which  he  bargained  away. —  Whitman  v.  Ahernathy^  33  Ala. 
160  ;  Ryall  v.  Prince^  71  Ala.  66  ;  Chapman  v.  Abrahams^  61 
Ala.  108. 

According  to  the  principles  above  declai;ed,  neither  Henry 
E.  Voltz  nor  his  wife  can  recover  the  rents,  by  any  active 
measure  of  relief.  He  is  estopped,  because,  having  parted  with 
the  land  in  payment  of  a  debt  standing  against  him,  and  by  a 
conveyance  binding  on  him,  he  can  not  be  heard  to  say  James 
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W.'s  possession  was  tortious  or  illegal.  Nor  can  the  wife  re- 
cover, because  her  only  authority  would  arise  as  an  incident  to 
the  recovery  of  the  land  itself ;  and  then,  the  recovery,  so  far 
as  rents  and  profits  are  concerned,  would  be  for  the  use  of  her 
husband,  as  her  trustee.  He  having  estopped  himself,  she  can 
not  recover  in  his  right. —  Whitman  v.  Ahernathy,  supra ; 
Da^ron  v.  Crump,  69  Ala.  77. 

The  rents  in  the  present  case  must  be  treated  as  if  they  had 
been  realized,  and  then  paid  by  Henry  E.  Yoltz,  to  James  W. 
in  part  liquidation  of  the  indebtedness  of  the  former.  It  is  a 
good  payment j9ro  ta7ito  /  it  can  not  be  recovered  back  from  him, 
and  he  must  be  charged  with  it  in  the  account.  From  the  sura 
of  these  must  be  deducted  any  taxes  he  may  have  paid,  and  the 
present  value  of  any  valuable,  permanent  improvements  he 
may  have  put  on  the  land.       * 

None  of  these  questions  enter  into  the  final  decree  proper. 
They  pertain  to  the  execution  of  the  reference,  and  are  inter- 
locutory in  their  character.  They  can  not  become  the  subject  of 
assigned  error,  until  the  account  is  taken,  and  finally  decreed 
on.  Neither  of  the  three  objections  urged  is  now  in  a  condi- 
tion to  be  the  ground  of  a  rev€rsa].^—CoGhran  v.  MilUr,  supra. 

The  decree  of  the  chancellor  is  affirmed. 

Brickell,  C.  J.,  dissenting. 


Bland  v.  The  State. 

Indictment  for  Murder. 

• 

1.  Order  setting  day  for  trial  of  capital  case;  Section  4874  of  Code, 
1876,  construed. — Construing  section  4S74  of  the  Code  of  1876,  the  court 
re-affirms  Floyd  v.  State,  55  Ala.  61 ;  Shelton  v.  State,  73  Ala.  5 ;  Posey  v. 
State,  Ih.  490. 

2.  Same-;  irhen  error  in  recital  in  judgmeni-entry  of  conviction  not  re- 
versible.— When  the  clerk,  in  attempting,  by  way  of  recital,  to  repeat  in 
the  judgment-entry  of  the  trial  and  conviction  of  a  defendant  in  a  capital 
case,  the  order  for  summoning  a  jury  previously  made,  fails  to  copy  it 
correctly,  the  order  first  made  will  be  regarded  on  aj^peal  as  the  correct 
and  controlling  one,  and  the  recital  being  unnecessary,  the  error  therein 
will  not  work  a  reversal. 

3.  When  charge  as  to  weight  of  circum-ttantial  evidence  properly  refused. 
A  charge  recjuested  by  the  defendant  in  a  criminal  case,  instructing  the 
jury  that,  to  authorize  a  conviction  on  circumstantial  evidence,  "  the  evi- 
dence should  be  as  strong  as  the  positive  testimony  of  one  creditable 
witness,  who  proves  beyond  all  reasonable  doubt  the  guilt  of  the  defend- 
ant," is  improper  and  misleading. 

4.  Murder ;    when   refusal  to   charge    as    requested   free  from  error. 
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Where,  on  appeal  by  a  defendant  indicted  for  murder,  all  the  evidence 
is  not  set  out  in  the  bill  of  exceptions,  this  court  can  not  say  that  the 
primary  court  erred  in  refusing  a  charge  requested  by  the  defendant, 
which  instructed  the  jury,  in  effect,  that  unless  they  were  convinced 
that  he  was  guilty  of  murder  in  the  first  'degree,  he  could  not  be  con- 
victed of  anv  crime ;  as,  under  such  an  indictment,  a  defendant  may 
be  convicted  of  murder  in  the  first  or  second  degree,  or  of  manslaugh- 
ter in  the  first  or  second  degree. 

Appeal  from  Chilton  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

Alonzo  Bland,  the  defendant  in  the  court  below,  appellant 
here,  was  indicted  for  the  murder  of  Xancy  Bland,  who,,  as  the 
evidence  showed,  was  his  mother ;  and,  at  a  subsequent  term, 
he  was  tried  and  convicted  of  murder  in  the  first  degree,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  life.  On 
the  trial  it  was  shown  that  on  31st  December,  1882,  the  de- 
ceased was  killed  by  a  pistol  shot.  The  bill  of  exceptions  does 
not  set  out  all  the  evidence.  It  recites,  among  other  things, 
that  "the  testimony  tending  to  connect  the  defendant  with  the 
killing  was  entirely  circumstantial."  The  defendant  requested 
the  court  in  writing  to  give  the  following  charges  to  the  jury  : 

1.  "  To  convict  the  defendant,  the  evidence  should  be  as  strong 
as  the  positive  testimony  of  one  creditable  witness,  who  proves, 
beyond   all   reasonable   doubt,  the   guilt   of   the   defendant." 

2.  "  Before  the  jury  can  find  the  defendant  guilty,  they  must 
be  convinced  by  the  evidence,  to  a  moral  certainty,  and  beyond 
all  reasonable  doubt,  that  the  deceased  came  to  her  death  by  a 
pistol  shot,  and  that  the  State  must  prove,  to  a  moral  certainty, 
and  beyond  all  reasonable  doubt,  that  the  pistol  was  fired  by 
the  defendant  with  a  formed  design  to  kill  the  deceased."  The 
court  refused  to  give  the  charges,  and  the  defendant  duly  ex- 
cepted ;  and  these  rulings  are  here  assigned  as  error. 

A.  A.  Wiley,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — In  the  preliminary  order,  setting  the  day,  and 
ordering  the  sheriff  to  summon  persons  for  the  trial  of  the 
prisoner,  the  circuit  court  followed  the  statute,  Code  of  1876, 
§  4874,  as  we  have  construed  it  in  Floyd  v.  The  State,  55  Ala. 
61,  Shelton  v.  The  State,  73  Ala.  5,  and  in  the  case  of  Posey 
V.  The  State,  73  Ala.  490. 

In  the  judgment  entry  of  the  trial  and  conviction,  the  clerk 
attempted,  by  way  of  recital,  to  repeat  the  order  for  summon- 
ing a  jur}',  previously  made;  and  in  the  attempt,  failed  to 
copy  correctly.     This  was  wliolly  unnecessary,  and  we  will  re- 
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gard  the  order  first  made  as  the  correct  and  controlling  one. 
The  first  was  the  order  of  the  court ;  the  last  the  error  of  the 
clerk. 

The  first  charge  asked  and  refused  is  in  the  precise  language 
of  that  held  improper  and  misleading,  in  Mickle  v.  The  State, 
27  Ala.  20,  and  in  Faulk  v.  The  State,  55  Ala.  415. 

The  second  charge  asked,  so  far  as  we  can  perceive,  was 
rightly  refused.  It,  in  effect  asked,  that  unless  the  jury  were 
convinced  tlie  defendant  was  guilty  of  murder  in  the  first  de- 
gree, he  could  not  be  convicted  of  any  thing.  The  record 
informs  us  it  does  not  contain  all  the  evidence.  Under  the  indict- 
ment in  this  case,  there  could  have  been  a  conviction  of  murder 
in  the  first  or  second  degree,  or  of  manslaughter  in  the  first  or 
second  degree.  We  can  not  know  there  was  not  testimony 
tending  to  show  the  defendant  was  guilty  of  some  other  grade 
of  homicide.  We  are  bound  to  suppose,  in  support  of  the 
court's  ruling,  there  was  such  testimony,  in  the  absence  of  its 
negation  in  the  record.  It  would  require  a  very  strong  and 
clear  case  to  justify  the  charge  asked — Ex  parte  Nettles,  58 
Ala.  268;  Mitchell  v.  The,  StaU,  6<)  Ala.  26  ;  Clark's  Manual, 
§  480  ;  Glaze  v.  Blake,  56  Ala.  379  ;  Williams  y.  Barksdale, 
58Ala.  2S8. 

The  judgment  of  the  circuit  court  is  affirmed. 
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IX  THE 
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DECEMBER  TERM,  1884. 


Jarrell,  Ex'r,  v.  Payne. 

Settlement  of  Insolvent  Estate  in  Probate  Court. 

1.  Homestead  to  widow  and  minor  children  ;  hy  whom  return  made 
under  ()  2841,  of  Code. — The  duty  of  making  tlie  report  or  return  of  home- 
stead or  other  exemption  claimed  by  the  widow  or  guardian  of  minor 
children,  etc.,  as  provided  by  section  2841  of  the  Code  of  1876,  when  the 
claim  or  selection  has  been  made  without  the  intervention  of  commis- 
sioners, rests  on  the  personal  representative,  although  the  statute  is 
silent  as  to  the  person  by  whom  the  report  or  return  should  be  made. 

2.  Same  •  v;hen  selection  necessary. — Although  there  is  no  express  di- 
rection or  provision  in  the  statute  for  selecting  the  homestead  by  or  for 
the  widow  or  minor  children  of  a  decedent,  when  the  family  resided 
thereon  at  the  time  of  the  decedent's  death,  yet,  such  selection  must  be 
made,  when  the  tract  consists  of  more  acres,  or  is  of  greater  value  than 
can  be  claimed  as  exempt. 

3.  Same  ;  when  selection  tmnecessary. — But  when,  as  in  this  case,  the 
whole  tract  does  not  exceed  the  quantity  and  value  the  law  exempts  in 
favor  of  the  widow  or  minor  children,  no  selection  is  necessary  ;  but  all 
that  is  required  in  such  case  is,  that  the  claim  should  be  asserted  or 
made  known  before  the  personal  representative  acquires  dominion  over 
it  for  the  purposes  of  administration,  or  some  creditor  procures  its  sale 
for  the  payment  of  debts. 

4.  Same  ;  should  he  reported  under  §  2841  of  the  Code,  though  not  laid 
offhy  commissioners. — Under  section  2841  of  the  Code  of  1876,  the  home- 
stead or  other  exemption  in  favor  of  the  widow  or  minor  children  should 
be  reported  to  the  probate  court,  within  sixty  days  after  it  is  claime<l, 
although  commissioners  wjere  not  appointed  to  lay  it  off.  {Farhy  v.  Rior- 
don,  72  Ala.  128,  on  this  point,  (jualified.) 

5.  Same;  neyligence  of  personal  representntire  to  report;  liability  for. 
The  failure  of  the  personal  representative  to  make  such  report,  as  re- 
quired by  the  statute,  fixes  on  him  a  prima  facie  liability  for  negligence, 
and  casts  on  him  the  burden  of  exculpation ;  and  the  measure  of  his 
liability,  the  estate  having  been  declared  insolvent,  is  the  injury  result- 
ing to  the  creditors  of  the  estate  from  such  failure. 

6.  Same  ;  when  personal  representative  not  liable  for  rents  of  homestead. 
In  such  case,  the  personal  representative  fully  exonerates  himself  from 
liability,  V)y  siiowing  that  the  homstiad  did  not  exceed,  in  quantity, 
eighty  acres,  or,  in  value,  one  thdusand  dollars,  and  that  it  had  been  occu- 
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pied,  since  the  decedent's  death,  by  the  widow  under  an  asserted  claim 
of  homestead  on  behalf  of  herself  and  minor  child,  to  which  he  had 
assented ;  and  hence,  on  proof  of  these  facts  on  final  settlement  made  by 
him  after  declaration  of  insolvency,  he  is  not  chargeable  with  the  rent  of 
the  homestead. 

Appeal  from  Tallapoosa  Probate  Court. 
Tried  before  Hon.  R.  A.  J.  Cumbee. 
The  facts  are  stated  in  the  opinion. 

A.  D.  Sturdivant,  for  appellant. 

W.  D.  BuLGEK,  contra. 

STONE,  C.  J. — This  case  presents  the  question  of  home- 
stead and  other  exemptions  in  a  form  different  from  any  here- 
tofore considered.  We  have  considered  the  question  in  many 
phases  ;  where  such  property  was  sought  to  be  subjected  to 
sale  under  legal  process,  and  where  it  was  sought  to  be  brought 
under  the  dominion  of  administration,  for  the  payment  of  debts, 
or  for  distribution.  In  all  such  cases,  we  have  held  that  exemp- 
tion is  a  privilege  to  be  claimed  ;  and  if  not  claimed  until  the 
property  has  been  subjected  to  sale,  our  ruling  has  been  that 
•the  right  is  lost.  We  have  taken  a  further  step,  and  held  that 
if  the  homestead  is  to  be  severed  from  a  larger  tract,  or  the  ex- 
empt personalty  from  a  larger  bulk,  the  selection  of  the  exempt 
portion  must  be  made  before  sale,  or  the  right  is  lost.  And 
the  claim  of  exemption,  to  be  successful,  must  not  be  in  excess 
of  that  allowed  by  law. —  Tucker  v.  Henderson,  63  Ala.  280  ; 
Martin  v.  Lile,  Ih.  406  ;  Simpson  v.  Sirajpson,  30  Ala.  225  ; 
Bell  V.  Davis,  42  Ala.  460  ;  Henderson  v.  Tucker,  70  Ala. 
381  ;  Wright  V.  Orahf elder,  74  Ala.  460;  Barber  v.  Willia7n8, 
11).  331 ;  Spencer  v.  Clark  [ante,  p.  49]. 

In  the  present  case,  there  has  been  no  attempt  to  subject  the 
land  or  personal  property  to  sale,  either  under  legal  process,  or 
under  an  order  of  the  probate  court.  The  exact  case  is  as  fol- 
lows :  John  T.  Jarrell  died,  leaving  a  last  will,  and  appoint- 
ing William  G.  Jarrell  to  be  executor  thereof.  The  will  was 
probated,  and  the  executor  qualified.  Testator  left  a  surviving 
widow  and  one  infant  child.  lie  owned  and  occupied  eighty 
acres  of  land  at  the  time  of  his  death,  and  personal  property, 
valued  by  the  appraisers  at  two  hundred  and  sixty-five  dollars. 
The  testimony  declares  this  was  the  onl}'  property  he  owned, 
and  that  the  land  was  occupied  by  testator  as  a  homestead  at 
the  time  of  iiis  death,  and  was  worth  not  exceeding  one  thousand 
dollars.  It  has  ever  since  been  occupied  by  the  widow  and  child 
as  a  homestead.  The  report  of  the  appraisers  states,  "  the  fol- 
lowing articles  "  (the  entire  personal  assets)  "  are  selected  and 
Vol.  lxxv. 
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set  apart  for  widow  and  minor  child  under  section  2824  of  the 
Code."  No  report  appears  to  have  been  made  by  any  one  in 
reference  to  the  homestead,  and  it  does  not  appear  that  the 
executor  ever  interfered  with  it  in  any  way,  or  made  any  effort 
to  sell  it,  rent  it,  or  to  obtain  possession  of  it.  The  estate  was 
reported  and  declared  insolvent,  and  the  executor  filed  his  ac- 
count for  a  final  settlement,  charging  himself  with  little  or  no 
assets,  but  claiming  credit  for  expenses  of  administration. 
Creditors  filed  exceptions  to  the  account  current,  and  succeeded 
in  establishing  a  charge  against  him,  made  up  chiefly  of 
rents  of  said  eighty  acres  of  land,  which  it  was  alleged  the 
executor  ought  to  have  realized.  Exceptions  were  reserved  to 
these  rulings,  and  this  presents  the  question  for  our  determina- 
tion. 

The  statute  makes  express  provision  for  reporting  claim  of 
homestead  in  the  following  cases :  Sections  2828-9  of  the  Code 
of  1876  provide  for  the  declaration  and  recording  of  such  claim 
before  any  process  is  levied  upon  it.  Sections  2832  and  2834 
provide  for  reporting  such  claim,  when  no  claim  has  been  made 
before,  but  is  made  after  process  levied.  Section  2840  makes 
provision  for  selecting  the  homestead,  "  when  any  resident  of 
this  State  dies,  leaving  a  widow  or  minor  child  or  children,  one 
or  both,  and  such  resident  owned  lands,  or  an  interest  therein 
in  this  State,  but  did  not  at  the  time  of  his  death  reside  on  a 
homestead  owned  by  him,  of  the  value  of  two  thousand  dollars." 
There  is  no  express  direction  or  provision  for  selecting  the 
homestead  by  or  for  the  widow  or  minor  children,  when  the 
family  resided  on  the  homestead  at  the  time  of  the  husband's 
death.  Yet,  section  2841  declares  that  "  when  homestead  or 
exemption  is  claimed  by  the  widow  or  guardian  of  the  minors, 
or  by  commissioners  appointed  by  the  judge  of  probate  under 
any  of  the  provisions  of  this  chapter  [the  whole  subject  of  ex- 
emptions], the  same  shall  be  returned  to  the  probate  court  hav- 
ing jurisdiction  of  the  estate  within  sixty  days  thereafter,"  etc. 
The  statute  is  silent  as  to  the  person  who  shall  make  the  report 
in  a  case  circumstanced  as  this  is ;  as  silent  as  it  is  as  to  the 
manner  of  asserting  the  claim,  or  making  the  selection.  On 
whom  does  the  duty  rest  of  making  the  return  ?  We  think  we 
best  promote  the  policy  and  symmetry  of  the  law  by  holding 
that  this  duty  rests  on  the  personal  representative. 

When  the  tract  consists  of  more  acres,  or  is  of  greater  value 
than  can  be  claimed  as  exempt  homestead,  there  must  be  a  se- 
lection of  the  part  claimed.  This  is  indispensable,  for  other- 
wise it  can  not  be  known  of  what  the  homestead  consists,  nor 
whether  the  claim  is  excessive.  But  when,  as  in  this  case,  the 
whole  tract  does  not  exceed  the  quantity  the  law  exempts, 
there  is  no  room  for  selection,  unless  the  value  exceeds  two 
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thousand  dollars.  That  is  not  asserted  in  this  case,  and  the 
proof  shows  it  did  not  exceed  one  thousand  dollars  in  value.  It 
follows  that  all  the  law  required  in  this  case  was,  that  the  claim 
should  be  asserted  or  made  known,  before  the  personal  repre- 
sentative acquired  dominion  over  it  for  purposesof  administra- 
tion, or  some  creditor  procured  its  sale  for  the  payment  of 
debts.— Ifeel  v.  Zarkin,  72  Ala.  493.  Section  2827  of  the 
Code  declares  that  "  the  homestead  exempted  for  the  benefit 
of  the  widow  and  minor  child  or  children,  under  this  chapter, 
may  be  retained  by  such  widow,  or  by  such  child  or  children, 
until  it  is  ascertained  whether  the  estate  is  solvent  or  insolvent; 
and  if  the  estate  is  insolvent,  shall  vest  in  them  absolutely." 

There  is,  in  substance,  no  difference  between  the  right  of 
homestead  asserted  in  this  case,  and  the  kindred  right  of  ex- 
empt personal  property,  claimed  by  the  widow  or  minor  chil- 
dren. In  Mitcham,  v.  Moore,  73  Ala.  542,  this  court  said  : 
"  The  right  of  exemption  is  not  dependent  upon  the  existence 
of  an  administration.  The  purpose  of  making  it  is  the  main- 
tenance of  the  widow  and  minor  children,  a  purpose  which 
could  not  often  be  accomplished,  if  the  right  was  dependent  on 
the  existence  of  an  administration.         .  .  .  And 

so  it  may  occur  that  if  there  was  a  grant  of  an  administra- 
tion, the  personal  property  which  would  pass  to  the  personal 
representative  would  not  equal  the  value  of  the  exemption. 
There  would  be  no  duty  in  reference  to  it  to  be  performed  by 
the  personal  representative,  except  that  of  permitting  the  selec- 
tion to  be  made.  The  grant  of  administration  would  be,  as  to 
such  property,  merely  formal  and  ceremoneous,  creating  un- 
necessary expense,  and  diminisliing  the  value  of  the  exemp- 
tion." 

In  the  case  of  FarJey  v.  Riordon,  72  Ala.  128,  we  find  this 
remark :  "  The  clause  having  reference  to  tlie  'sixty  days'  [in  § 
2841  of  the  Code]  seems  to  have  no  field  for  operation  except 
in  tliose  cases  where  commissioners  are  appointed,  and  it  be- 
comes their  duty  to  make  report."  This  opinion  is  not  abso- 
lutely declared,  and  must  be  considered  in  connection  with  the 
sentence  immediately  preceding  it,  and  with  the  facts  of  that 
case.  It  was  not  absolutely  necessary  to  the  opinion  then  pro- 
nounced, and  we  do  not  feel  bound  by  it,  so  as  to  preclude  fur- 
ther inquiry  into  it.  The  present  case  makes  it  our  duty  to 
inquire,  whether  tJiere  should  not  have  been  a  report  of  the 
claim  of  homestead,  although  commissioners  were  not  ap- 
pointed to  lay  it  off.  The  language  of  the  statute — Code,  § 
2841 — is,  "When  homestead  or  exemption  is  claimed  by  the 
widow  or  guardian  of  the  minor,  or  by  commissioners  ap- 
pointed by  the  judge  of  probate  under  any  of  the  provisions  of 
this  chapter,  the  same  shall  be  returned  to  the  probate  court 
Vol.  lxxv. 
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having  jurisdiction  of  the  estate  within  sixty  days  thereafter." 
This  statute  expressly  requires  the  return  to  be  made,  M'hether 
the  claim  is  asserted  by  the  widow,  the  guardian  of  the  minors, 
or  is  alloted  by  commissioners.  And  the  reason  is  obvious. 
The  policy,  as  well  as  the  provisions  of  our  statutes,  securing 
homestead  and  other  exemptions,  is,  that  the  proceeding  shall 
not  be  ex  parte ^  but  subject  to  judicial  contestation.  And  that 
contest  can  not  be  inaugurated  unless  the  claim  or  allotment 
be  returned  to  the  court.  We  think  the  claim  should  be  returned, 
or  reported  to  the  court,  no  matter  how  asserted,  in  all  cases  of 
decedents'  estates;  and,  as  stated  above,  we  hold  it  to  be  the 
duty  of  the  personal  representative  to  make  the  return,  when- 
ever the  claim  or  selection  has  been  made  without  the  interven- 
tion of  commissioners.  The  charge  of  rents  against  the 
executor,  made  in  this  case,  must  have  rested  on  his  failure  to 
return,  or  report  the  claim  of  homestead  ;  for  it  has  no  other 
foundation  to  rest  on. 

The  only  testimony  in  this  record  bearing  on  the  question 
under  discussion  is  that  of  the  executor  himself.  He  testified 
as  follows  :  '*  That  said  John  T.  Jarrell  died  on  or  about  the 
20th  day  of  September,  1881,  leaving  surviving  him  his 
widow,  Mrs.  Jane  Jarrell,  and  Luke  M.  Jarrell,  a  minor  child 
of  hers,  who  were  members  of  his  family  at  the  time  of  his 
death  ;  and  that  the  lands  on  which  his  dwelling  was  located, 
and  on  which  he  resided  last  before  his  death,  consisted  of 
about  eighty  acres  only,  and  that  the  said  lands  and  improve- 
ments thereon  did  not  exceed  in  value  one  thousand  dollars  at 
the  very  highest  estimate  ;  and  that  the  same  are  situate,  lying, 
and  being  in  the  county  of  Tallapoosa,  State  of  Alabama  ;  and 
that  the  widow  of  said  deceased,  Mrs.  Jane  Jarrell,  had  asserted 
her  right  and  claim  to  said  land  and  dwelling  situated  thereon, 
as  a  homestead  for  herself  and  minor  child  of  said  decedent, 
exempt  from  the  payment  of  debts  contracted  after  the  23d 
day  of  April,  1873  ;  that  he  recognized  the  right  of  said  widow 
and  minor  child  to  said  premises  as  a  homestead,  and  assented 
thereto  ;  and  that  said  widow  had  continued  to  exercise  control 
and  dominion  over  said  premises,  as  a  homestead  for  herself 
and  minor  child  of  said  deceased,  up  to  the  present  time." 

On  the  principles  declared  above,  and  which  we  decide  to  be 
the  true  rule,  the  executor  must  be  held  accountable  as  for 
negligence  in  failing  to  return  the  claim  of  homestead.  What 
is  the  effect  of  this  neglect,  so  far  as  his  liability  is  concerned  ? 
On  principle,  the  measure  of  his  liability  is  the  injury  the  cred- 
itors suffered  by  the  failure.  The  failure  of  a  sheriff  to  levy 
an  execution  in  his  hands  on  property  found  in  the  defendant's 
possession,  furnishes  an  analogy.  Such  failure  fixes  on  the 
sheriff  a  prima  facie  liability,  but  it  is  only  prima  facie.     It 
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casts  on  the  sheriff  the  burden  of  exculpation.  The  presump- 
tion is  overcome,  if  the  sheriff  prove  the  property  was  not 
subject  to  the  process,  or  would  have  yielded  nothing. —  Wilson 
V.  Strobach^  59  Ala.  488 ;  Ahhott  v.  Gillespy^  [ante,  p.  180].  So, 
in  this  case,  when  the  executor  proved  that  his  failure  to  return 
the  claim  of  homestead  injured  no  one,  he  fully  met  and  neu- 
tralized every  element  of  damage  to  the  creditors,  which  the 
law,  in  the  absence  of  such  explanation,  would  presume  from 
this  neglect  of  duty.  In  the  present  case,  the  testimony  clearly 
shows  the  claim  of  homestead  was  just,  and  was  not  excessive 
There  is  no  attempt  to  prove  the  contrary.  If  the  claim  had 
been  returned  to  the  probate  court,  it  is  not  likely  there  would 
have  been  any  contest.  If  there  had  been,  it  would  have 
amounted  to  nothing,  except  to  entail  unnecessary  expense,  if 
the  facts  are  properly  set  forth  in  this  record.  iJamnuin 
absque  injuria. 

Reversed  and  remanded. 


TV^ashington  v.  The  State. 

Indictment  for  Illegal  Voting. 

1.  Elective  franchise  ;  nature  of. — The  elective  franchise  is  a  privilege 
rather  than  a  right,  granted  or  denied  on  grounds  of  public  policy,  and 
is  the  subject  of  exclusive  regulation  by  the  State,  limited  only  by  the 
provisions  of  the  Fifteenth  Amendment  to  the  Federal  Constitution, 
which  prohibits  any  discrfinination  on  account  of  "  race,  color,  or  pre- 
vious condition  of  servitude." 

2.  Same  ;  section  3,  art.  viii  of  State  Constitution  construed. — Section 
3  of  article  viii  of  the  Constitution  of  1875,  denying  the  privilege  of 
registering,  voting  and  holding  office  to  those  "  who  shall  have  been 
convicted  of  treason,  embezzlement  of  public  funds,  malfeasance  in  office, 
larceny,"  etc.,  disqualifj'  from  participation  in  the  elective  franchise  all 
persons  convicted  of  any  one  of  the  specified  crimes  prior  to  the  adoption 
of  the  Constitution,  as  well  as  those  thereafter  convicted;  and  hence,  a 
person  convicted  of  larceny  in  1871  may  be  convicted  under  the  statute 
for  voting  at  a  general  election  held  in  August,  1884. 

3.  Same;  section  3  art.  viii  of  State  Constitution  neither  e.c  post  facto 
nor  in  nature  of  bill  of  attainder. — Section  3  of  article  viii  of  Con- 
stitution, as  thus  construed,  not  taking  away  a  legal  right,  nor  imposing 
a  legal  burden,  and  requiring  a  conviction  in  the  due  course  of  judicial 
proceedings  before  disfranchisement,  is  neither  an  ex  post  facto  law,  nor  a 
provision  in  the  nature  of  a  bill  of  attainder,  within  the  meaning  of  the 
Federal  Constitution. 

Appeal  from  Tuscaloosa  Circuit  Court. 
Tried  before  Hon.  S.  H.  Sprott. 
The  facts  are  sufficiently  stated  in  the  opinion.. 
Vol.  lxxv. 
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Martin  &  Maktin,  for  appellant,  contended  that  section  3 
of  article  8  of  the  Constitution  was  not  retroactive,  but  merely 
disqualified  persons  convicted  of  the  designated  crimes  after  its 
adoption. 

T.  N.  McClelland,  Attorn ey-General,  for  the  State. — The 
case  comes  clearly  within  both  the  letter  and  spirit  of  section  3, 
article  8  of  the  Constitution  of  1875,  the  purpose  of  which  was 
to  purify  the  ballot  box  by  excluding  all  dishonest  and  infamous 
men  from  participation  in  popular  elections.  To  accomplish 
this,  it  must  be  construed  to  be  retrospective  according  to  its 
letter.  The  ballot  is,  moreover,  a  privilege  conferred  by  the 
State,  and  may  be  conferred  or  taken  away  at  pleasure.  It  is, 
in  no  sense,  a  vested  right. — Cooley's  Con.  Lim.  (5th  Ed.)  752. 
The  restriction  of  the  right  in  this  case  is  a  mere  qualification 
for  suffrage,  and  was  not  intended  as  a  punishment. — Pom. 
Const,  Law,  §  535.  The  case  does  not  come  within  the  princi- 
ple decided  in  the  cases  of  Cummings  and  Garland,  4  Wall. 
277  and  333.  The  right  to  pursue  a  profession  is  a  natural 
right;  the  right  to  vote  is  one  acquired  only  by  law  from  the 
State.  The  provision  in  question  has  no  element  of  an  ex  post 
facto  law,  because  it  imposes  no  penalty  for  any  thing. — Mc- 
Creary  on  Elec.  §  3 ;  Brightley's  Elec.  Cases,  27. 

SOMERVILLE,  J.— The  defendant  is  indicted  for  illegal 
voting  at  the  general  election  held  in  August,  1884,  and  was 
convicted  on  the  ground  that  he  had  voted  while  laboring  under 
a  constitutional  disqualification,  having  been  convicted  of  the 
crime  of  larceny  in  the  year  1871.  At  the  time  of  his  con- 
viction of  the  latter  offense,  he  was  not  disqualified  by  this 
fact,  the  Constitution  of  1868  being  then  in  force. 

Wiiether  the  present  conviction  for  illegal  voting  was  right 
or  wrong  depends  upon  the  proper  construction  of  section  3, 
article  viii,  of  the  Constitution  of  1875,  now  the  organic  law 
of  this  State,  which  reads  as  follows :  "  The  following  classes 
shall  not  be  permitted  to  register,  vote,  or  hold  office: 

"  First.  Those  who  shall  have  been  convicted  of  treason, 
embezzlement  of  public  funds,  malfeasance  in  office,  larceny^ 
bribery,  or  other  crime  punishable  by  imprisonment  in  the  pen- 
itentiary. 

"  Second.     Those  who  are  idiots  or  insane." 

The  grade  of  larceny,  whether  grand  or  petit,  is  immaterial, 
as  this  section  has  been  construed  by  us  to  embrace  both  classes 
of  the  offense,  a  conviction  of  either  operating  as  a  disfran- 
chisement and  disqualification  of  every  voter  coming  within  its 
provisions. — Anderson  v.  The  State,  72  Ala.  187. 

The  question  for  decision  is,  whether  the  section  under  con- 
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sideration  applies  to  convictions  previous  to  the  adoption  of  the 
Constitution,  or  whether  it  must  be  confined  to  those  transpir- 
ing subsequently  thereto.  This  is  determined  greatly  by  the 
policy  and  purpose  of  its  provisions,  and  the  nature  of  what, 
in  common  parlance,  is  called  the  right  of  political  suffrage. 
It  may  be  laid  down  as  a  sound  proposition,  using  the  language 
of  Mr.  Cooley,  that  "  participation  in  the  elective  franchise  is 
a  privilege  rather  than  a  i-igJit,  and  it  is  granted  or  denied  on 
grounds  of  general  policy ;  the  prevailing  view  being  that  it 
should  be  as  general  as  possible,  consistent  with  the  public 
safety."— Cooley's  Con.  Lim.  (5th  Ed.)  752  (*599).  Mr.  Story, 
without  undertaking  to  say  whether  it  has  its  foundation  in 
natural  right  or  not,  says  it  "  has  always  been  treated  in  the 
practice  of  nations  as  a  strictly  civil  right,  derived  from  and 
regulated  bv  each  societv  according  to  its  own  free  will  and 
pleasure."—!  Story's  Const.  (4th  Ed.)  §§  579-582.  The  weight 
of  both  reason  and  of  authority,  however,  as  we  shall  see,  sup- 
port the  view  that  political  suffrage  is  not  an  absolute  or  natu- 
ral right,  but  is  a  privilege  conventionally  conferred  upon  the 
citizen  by  tlie  sovereignty.  There  can  be  practically  no  such 
thing  as  universal  suffrage,  and  it  is  believed  that  no  such  the- 
ory is  recognized  among  any  people.  Some  are  necessarily  ex- 
cluded on  the  ground  of  infancy,  and  the. privilege  is  infinitely 
varied  among  others,  either  upon  the  ground  of  public  policy, 
or  for  reasons  that  seem  arbitrary.  No  one  can  lawfully  vote 
under  any  government  of  laws  except  those  who  are  expressly 
authorized  by  law.  It  is  well  settled,  therefore,  under  our  form 
of  government,  that  the  right  is  one  conferred  by  constitutions 
and  statutes,  and  is  the  subject  of  exclusive  regulation  hj  the 
State,  limited  only  by  the  provisions  of  the  Fifteenth  Amend- 
ment to  the  Federal  Constitution,  which  prohibits  any  discrim- 
ination on  account  of  "  race,  color,  or  previous  condition  of  ser- 
vitude."— Cooley's  Cons.  Lim.  (5th  Ed.)  752  et  seq. ;  McCreary 
on  Elec.  (2d  Ed.)  §  3 ;  Brightley's  Elec.  Cases,  27 ;  Huher  v. 
Reiley^  53  Penn.  St.  112.  The  States  having  the  power  to  con- 
fer or  to  withhold  the  right,  in  sucli  manner  as  the  people  may 
deem  best  for  their  welfare,  it  necessarily  follows  that  they  may 
confer  it  upon  such  conditions  or  qualifications  as  they  may 
see  fit,  subject  only  to  the  limitation  above  mentioned.  As 
said  in  United  States  v.  Oruikshank.,  92  U.  S.  (2  Otto),  542, 
"  the  right  to  vote  in  the  States  comes  from  the  States ;  but 
the  right  of  exemption  from  political  discrimination  comes 
from  the  United  States."  It  is  chiefly  upon  this  theory, 
that  the  exclusion  of  females  from  the  right  of  voting, 
although  they  are  deemed  citizens,  is  justified  in  law,  this 
not  being  necessarily  a  privilege  or  imnnmity  of  citizenship. 
Minor  V.  Ilappersett^  21  Wall.  162  ;  Morse  on  Citizenship,  §  3. 
Vol.  lxxv. 
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The  right  is  also  denied  ahnost  universallj'  to  idiots,  insane  per- 
sons, and  minors,  upon  the  ground  that  they  lack  the  requisite 
judgment  and  discretion  which  fit  them  for  its  exercise.  It 
has  never  been  considered  that  any  of  these  disqualifications 
were  imposed  as  a  punisiiment,  and  no  one  has  thought  to 
view  them  as  even  in  the  nature  of  a  penalty.  The  same  may 
be  asserted  as  to  the  exclusion  of  unnaturalized  citizens  who 
are  disqualified  on  the  ground  of  alienage,  and  of  paupers,  to 
whom  some  States  deny  the  right  upon  principles  of  State 
policy.  It  is  quite  common  ^Iso  to  deny  the  right  of  suffrage, 
in  the  various  American  States,  to  such  as  have  been  convicted 
of  infamous  crimes.  The  manifest  purpose  is  to  preserve  the 
purity  of  the  ballot  box,  which  is  the  only  sure  foundation  of 
republican  liberty,  and  which  needs  protection  against  the  in- 
vasion of  corruption,  just  as  much  as  against  that  of  ignorance, 
incapacity,  or  tyranny.  The  evil  infection  of  the  one  is  not 
more  fatal  than  that  of  the  other.  The  presumption  is,  that 
one  rendered  infamous  by  conviction  of  felony,  or  other  base 
offense  indicative  of  great  moral  turpitude,  is  unfit  to  exercise 
the  privilege  of  suffrage,  or  to  hold  office,  upon  terms  of 
equality  with  freemen  who  are  clothed  by  the  State  with  the 
toga  of  political  citizenship.  It  is  proper,  therefore,  that  this 
class  should  be  denied  a  right,  the  exercise  of  which  might 
sometimes  hazard  the  welfare  of  communities,  if  not  that  of 
the  State  itself,  at  least  in  close  political  contests.  The  exclu- 
sion must  for  this  reason  be  adjudged  a  mere  disqualification, 
imposed  for  protection,  and  not  for  punishment — withholding 
an  honorable  privilege,  and  not  denying  a  personal  right  or 
attribute  of  personal  liberty. — Pomeroy  on  Cons.  Law,  §  535  ; 
A^iderson  v.  Bdkei\  23  Md.  531 ;  Blair  v.  Ridgely^  41  Mo.  63 ; 
Ex  parte  Stratton,  1  West  Va.  305 ;  Kring  v.  Missmiri,  107 
U.  S.  221. 

The  clause  of  the  Constitution,  which  we  are  now  consider- 
ing, can  not,  for  the  foregoing  reasons,  be  considered  as  either 
an  ex  i^ost  facto  law,  within  the  prohibition  of  section  10,  ar- 
ticle 1,  of  the  United  States  Constitution,  or  as  in  the  nature 
of  a  bill  of  attainder.^  It  is  free  from  the  latter  objection  on 
the  ground  that  it  requires  a  conviction  in  the  due  course  of 
judicial  proceedings  before  disfranchisement  is  made  to  attach. 
2  Story's  Const.  §  1344;  Martin  v.  Snowden,  18  Graft.  (Ya.) 
100.  It  is  not  an  ex  post  facto  law  because  it  neither  takes 
away  a  legal  right,  nor  imposes  any  legal  burden,  one  of  which 
18  necessary  to  the  infliction  of  a  penalty.  It  merely  with- 
holds a  constitutional  privilege,  which  is  grantable  or  revocable 
by  the  sovereign  power  of  the  State  at  pleasure.  In  this  par- 
ticular the  case  differs  from  that  of  Ex  parte  Garland,  4  Wall. 
333,  and  Cummings  v.  The  State  of  Missouri,  Ih.  277,  where 
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a  test-oath,  obviously  punitive  in  its  nature,  was  held  to  be  un- 
constitutional, so  far  as  it  was  required  as  a  prerequisite  for 
the  exercise  of  an  ordinary  calling,  as  that  of  an  attorney  at 
law  or  of  a  clergyman.  The  right  to  exercise  these  callings 
was  a  natural  right,  which  was  not  conferred  by  government, 
but  would  exist  without  it,  although  the  subject  of  legislative 
regulation.  It  was  a  valuable  attribute  of  personal  liberty  in 
the  nature  of  property,  the  deprivation  of  which  was  punitive 
in  its  character. — Sedgw.  on  Stat.  &  Cons.  Law  (2d  Ed.,  Pome- 
roy's),  p.  558,  7iote;  Brightley's.  Elec.  Cases,  97,  note;  Mc- 
Creary  on  Elec.  (2d  Ed.)  §§  31-32.  Upon  a  like  principle  is 
based  the  ruling  of  the  United  States  Supreme  Court  in  another 
case,  where  a  State  statute  was  held  void  which  excluded  per- 
sons from  the  privilege  of  sustaining  suits  in  the  courts  of  the 
State,  or  from  making  application  for  rehearings,  except  upon 
condition  of  taking  an  expurgatory  oath,  that  they  had  never 
engaged  in  hostile  measures  against  the  Government. — Pierce 
V.  Carskadon.,  16  Wall.  234.  The  fact  that  no  one  can  exer- 
cise the  elective  franchise  unless  it  is  affirmatively  and  expressly 
conferred  by  the  constitution  or  laws  of  a  State,  as  Mr.  Pome- 
roy  observes,  shows  at  once  and  of  itself,  "  that  the  voter  pos- 
sesses a  mere  privilege ;  that  the  States  have  supreme  control 
over  this  privilege ;  that  taking  it  away,  or  what  is  the  same 
thing,  refusing  to  confer  it,  does  not  impair  a  right,  and  can 
not  be  regarded  as  a  penalty  or  punishment." — Ponieroy's 
Cons.  Law,  §  535. 

We  may  further  observe,  what  follows  from  the  foregoing 
views,  that  there  can  be  no  such  thing  as  a  vested  right  in  the 
elective  francliise  as  against  the  State,  or  people,  from  which  it 
was  ex  gratia  derived,  for,  under  our  form  of  civil  polity,  all 
political  power  is  inherent  in  the  people,  and  "  they  have,"  in 
the  language  of  the  Constitution,  ''at  all  times  an  inalienable 
right  to  change  their  form  of  government,  in  such  manner  as 
they  may  deem  expedient." — Const.  1875,  Art.  1,  §  3. 

These  reasons  induce  us  to  the  conclusion  that  the  framers 
of  the  Constitution  intended  to  disqualify  from  participation 
in  the  elective  franchise  all  persons  previously  convicted  of 
larceny,  and  other  crimes  specified,  as  well  as  those  convicted 
subsequently  to  the  date  of  the  adoption  of  that  instrument. 
They  both  alike  come  within  the  letter,  as  well  as  the  spirit  of 
its  provisions  touching  the  subject  of  suffrage  and  elections. 
The  nnschief  to  be  remedied  is  not  of  greater  magnitude  in 
the  one  case  than  in  the  other.  And  as  all  the  provisions  of 
a  Constitution  must  go  into  effect  as  a  whole,  and  at  the  time 
of  its  tinal  adoption,  unless  otherwise  declared,  no  reason  ap- 
pears to  us  why  the  operation  of  the  one  under  consideration 
should  be  postponed  by  judicial  construction. 
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We  discover  no  error  in  the  ruling  of  the  circuit  court,  in- 
structing the  jury  to  find  the  defendant  guilty  if  they  be- 
lieved the  evidence;  and  its  judgment  is  affirmed. 


Montgomery  &  Eufaula  Railway  Com- 
pany V.  Culver. 

Action  hy  Passenger  against  Common   Carrie?'  for  Damages 
for  Failure  to  deliver  Baggage. 

1 .  Action  against  common  carrier  for  failure  to  deliver  baggage  ;  when 
description  of  baggage  sufficient. — In  an  action  by  a  passenger  against  a 
common  carrier  for  damages  for  failure  to  deliver  baggage,  a  description 
of  the  baggage  in  the  complaint  as  "  one  trunk,"  containing  designated 
articles  of  jewelry  and  merchandise,  and  "  clothing  and  personal  wear- 
ing apparel,"  is,  on  demurrer,  sufficiently  certain. 

2.  Same;  lohut  a  fatal  variance  between  allegation  and  proof  of  con- 
tract.— Where,  in  an  action  by  a  passenger  against  a  corporation  operat- 
ing an  intermediate  line  of  railroad,  for  damages  for  the  failure  to  deliver 
baggage,  the  contract  is  alleged  to  have  been  made  with  the  defendant 
for  the  transportation  of  the  baggage  to  a  designated  point,  which  is 
situate  on  the  last  connecting  line,  to  be  there  delivered  to  the  plaintiff, 
and  the  proof  shows  that  the  contract  was  made  with  the  company 
operating  the  first  connecting  line,  and  is  an  agreement  on  the  part  of 
the  defendant  for  the  transportation  and  delivery  of  the  baggage,  not  to 
the  plaintiff  at  the  point  of  destination,  but  to  the  company  operating, 
the  last  connecting  line,  there  is  a  variance  between  the  allegations  and 
proof,  which  is  fatal  to  the  right  of  recovery. 

3.  Liability  of  common  carrier  for  baggage;  extent  of;  burden  of 
proof. — Transportation  of  baggage,  as  such,  is  incidental  to  the  carriage 
of  the  owner  as  a  passenger,  and  for  its  safe  delivery,  a  common  carrier 
is  liable  in  the  same  manner,  and  to  the  same  extent  as  carriers  of 
merchandise ;  and  if  the  carrier  is  both  the  receiving  and  delivering 
carrier,  or  liable  for  the  safe  delivery  of  baggage  at  the  point  of  destina- 
tion, proof  that  it  was  in  good  condition  when  received,  and  in  damaged 
condition  when  delivered,  casts  on  liim  the  burden  of  showing  that  the 
•lamage  was  occasioned  by  some  cause  exempting  from  absolute  lia- 
bility for  safe  delivery. 

4.  Railroad  companies  operating  connecting  lines  ;  liability  for  baggage. 
An  arrangement,  express  or  implied,  between  different  connecting  rail- 
road companies,  authorizing  the  companies  operating  the  terminal  roadfi 
to  issue  to  passengers  through  tickets,  and  through  checks  for  baggage, 
each  being  entitled  only  to  the  fare  for  transportation  over  its  own  line, 
does  not  render  one  of  them  liable  for  loss  or  damage  to  baggage  sustained 
on  the  road  < if  the  other;  nor  does  it  impose  on  the  intermediate  com- 
pany absolute  liability  for  safe  delivery,  but  merely  the  duty  to  receive 
from  the  company  issuing  the  tickets  and  checks,  to  safely  carry  over  its 
own  road,  and  to  deliver  to  the  other  connecting  company. 

5.  Same  ;  presumptions  as  to  first  company  in  case  of  non-delivery  and 
delivery  in  bad  order. — Where  the  contract  of  the  receiving  company  is 
not  for  delivery  bevond  the  terminus  of  its  line,  but  merely  to  the  con- 
necting company,  liability  in  case  of  non-delivery  at  the  point  of  desti- 
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nation,  or  total  loss,  is  prima  facie  on  the  receiving  company,  and  on  it 
is  cast  the  burden  of  showing  delivery  to  the  connecting  company ;  but 
this  presumption  does  not  arise  in  case  of  a  delivery  by  the  connecting 
company  in  bad  order.  {S.  tt  N.  R.  E.  Co.  v.  Wood,  71  Ala.  215,  ex- 
plained and  modified.) 

6.  Same  ;  presumption  against  delivering  company  in  case  of  delivery 
in  bad  order. — As  against  the  delivering  or  discharging  company,  the 
presumption  prevails,  in  the  absence  of  evidence,  that  the  baggage  con- 
tinued in  the  same  condition  as  when  delivered  to  the  receiving  company, 
and  on  it  is  cast  the  burden,  in  case  of  delivery  in  a  damaged  condition, 
of  showing  the  condition  of  the  baggage  when  received  by  it. 

7.  Same;  presumption  as  to  intermediate  company  in  case  of  delivery 
in  bad  order  by  delivering  company. — When  baggage  is  delivered  in  good 
order  by  the  receiving  com])any  to  an  intermediate  company,  and  by  it 
delivered  to  the  delivering  company,  proof  that  it  was  in  a  damaged 
condition  when  delivered  by  the  latter  at  point  of  destination  does  not 
operate,  in  the  absence  of  other  evidence,  to  cast  on  the  intermediate 
•company  the  burden  of  showing  that  it  was  in  good  condition  when  de- 
livered by  it  to  the  delivering  company. 

8.  Same. — Hence,  in  an  action  l)y  a  passenger,  having  a  through 
ticket  and  a  through  check  fof  his  baggage  over  three  connecting  lines 
of  railroad,  operated  by  separate  and  independent  companies,  against  the 
intermediate  company  for  damages  for  failure  to  deliver  his  baggage, 
which  had  been  received  bj'  it  in  good  order  from  the  first  company,  and 
which  was  in  a  damaged  condition  when  delivered  by  the  last  company 
at  the  point  of  destination,  no  special  contract  or  arrangement  between 
the  companies  being  shown,  a  charge  instructing  the  jury  that  if  the 
trunk  was  delivered  to,  and  received  by  the  defendant  in  good  order, 
and  when  it  was  delivered  to  the  plaintiff  at  the  point  of  destination,  it 
was  badly  broken,  and  its  contents  taken' out,  it  devolved  on  the  de- 
fendant to  show  that  it  was  delivered  in  good  condition  to  the  delivering 
company,  and  if  it  failed  to  show  this,  the  plaintiff  was  entitled  to  re- 
cover, is  erroneous. 

Appeal  from  Montgoinery  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

This  was  an  action  by  E.  V.  Culver  against  the  Montgomery 
and  Eufaula  Railway  Company,  a  domestic  corporation,  oper- 
ating a  railroad  in  this  State,  for  the  recovery  of  damages  "  for 
the  failure  to  deliver  certain  goods,  viz.,  one  trunk,  containing 
one  heavy  set  gold  bracelets,  twenty-four  pieces  of  sterling 
silver   teaspoons,  twelve   pieces  [silver]    table  spoons,  twelve 

fneces  of  dessert  spoons,  one  full  set  of  Rogers  table  cut- 
ery,  consisting  of  al)out  fifty  pieces,  and  clothing  and  per- 
sonal wearing  apparel,  and  also  one  fine  coral  set  breast- 
pin;  which  goods'  were  received  by  defendant  as  a  com- 
mon carrier,  to  be  delivered  to  the  plaintiff  at  Birmingham, 
Alabama,  for  a  reward,  which  defendant  failed  to  do."  The 
defendant  demurred  to  the  complaint,  and  also  to  that  part 
thereof  "  which  is  in  these  words,  to-wit,  '  and  clothing 
and  personal  wearing  apparel,' "  on  the  ground,  in  substance, 
that  said  clothing  and  wearing  apparel  were  insufficiently  de- 
scribed. The  court  overruled  the  demurrer,  and  thereupon  the 
cause  was  tried  on  issue  joined  on  the  plea  of  "  not  guilty," 
Vol.  lxxv. 


1884.]  OF  ALABAMA.  589 

[Montgomery  &  Eufaula  Railway  Company  v.  Culver.] 

the  trial  resulting  in  a  verdict  and  judgment  for  the  plaintiff. 
The  plaintiff  requested  the  court  in  writing  to  charge  the  jury^ 
inter  alia^  as  follows:  (2)  "That  this  suit,  being  on  an  alleged 
contract,  and  not  on  a  failure  of  duty,  the  jury  must  find  a 
verdict  for  the  defendant,  unless  the  contract  set  forth  in  the 
complaint  is  proven  to  the  satisfaction  of  the  jury."  This 
charge  the  court  refused,  and  the  defendant  excepted. 

The  facts  disclosed  by  the  evidence,  and  the  other  rulings  of 
the  primary  court,  so  far  as  passed  on  by  this  court,  are  stated 
in  the  opinion. 

Arrington  &  Graham,  for  appellant.  (1)  The  demurrer  to 
the  complaint  should  have  been  sustained.  A  more  specific 
description  of  the  clothing  and  wearing  apparel  sljould  have 
been   stated. — Posey  v.    Hair,    12    Ala.    567;    Chapman  v. 

Weaver,  19  Ala.  626.  (2)  The  second  charge  requested  by  the 
defendant  should  have  been  given.  It  asserted  nothing  more 
than  that  the  plaintiff  must  establish  his  case.  The  plaintiff 
had  sued  on  a  contract,  and  it  devolved  on  him  to  prove  it. 
(3)  The  burden  of  proof  was  on  the  plaintiff  to  show  that  the 
loss  of  the  contents  of  tiie  trunk  occurred  on  defendant's  road, 
and  not  on  the  defendant  to  show  that  the  loss  did  not  result 
from  its  fault,  or  on  its  road.  This  point  elaborately  discussed 
with  citation  of  following  authorities :  South  cfc  North  Ala.  R. 
R.  Co.  V.  Wood,  71  Ala.  215 ;  Mobile  dk  Girard  R.  R.  Co.  v. 
Copeland,  63  Ala.  219 ;  Hutch,  on  Carriers,  §§  106,  108,  759, 
760  ;  Midland  R.  R.  Co.  v.  Brmnley,  33  Kng.  Law  cV:  Eq, 
235  ;  Gilbart  v.  Dale,  5  Ad.  &  Ell.  543  ;  Griffiths  v.  Lee,  1  Car. 
&  P.  110  ;  Anchor  Line  v.  Dater,  68  111.  369 ;  Chic,  cfc  N.  W. 
R.  R.  Co.  V.  Northern  Line  /\  Co.,  70  111.  217;  Chicago,  etc., 
R.  R.  Co.  V.  Fahey,  52  111.  81  (4  Am.  Rep.  587) ;  Marquette 
V.  Kirkwood,  45  Mich.  51 ;  J/,  cfe  IF.  P.  R.  R.  Co.  v.  Moore, 
51  Ala.  394;  Brintnall  v.  S.  d;    W.  R.  R.  Co.,  32  Vt.  676; 

Wolf  V.  Central  R.  R.  Co.,  68  Ga.  (45  Am.  Rep.  501)  653  ; 
Elimoorth  v.  Tartt,  26  Ala.  733;  Lns.  Co.  v.  R.  R.  Co.,  104 
TJ.  S.  146;  Lrvin  v.  Nashville,  etc.,  R.  R.  Co.,  92  111.  103; 
Little  V.  A.  G.  S.  R.  R.  Co.,  71  Ala.  611 ;  1  Greenl.  on  Ev.  ^ 
79  ;    Woodbury  v.  Frinh,  14  111.  279. 

Rice  &  Wiley,  contra. — The  burden  of  proof  was  upon 
appellant  to  show  that  said  trunk  was  delivered  to  the  connect- 
ing line  of  railroad  in  safe  and  good  condition.  If  goods  are 
delivered  to  a  common  carrier,  or  its  agent,  and  said  goods  are 
not  delivered  to  the  shipper,  this  is  priyna  facie  evidence  of 
negligence,  or  misconduct. — Minne  v.  L  Cen.  R.  R.  Co.,  31 
Iowa,  533 ;  Levering  v.  L'nion  Transp.  Co.,  42  Mo.  88 ;  Hast- 
ings V.  Pepper,  11  Pick.  41 ;  I^eck  v.  Weeks,  34  Conn.  152; 
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Davidson  v.  Graham^  2  Ohio  St.  141  ;  Stokes  v.  Saltonstall, 
13  Pet.  181  ;  Whitesides  v.  Russell,  8  Watts  tfe  Serg.  44 ;  Van 
Winkle  v.  S.  C.  R.  R.  Co.,  38  Ga.  32.  In  other  words,  it  is 
sufficient  to  show  the  loss  or  damage  done,  in  order  to  render 
the  carrier  liable  ;  and  the  burden  of  proof  is  then  upon  the  car- 
rier to  show  that  it  was  occasioned  by  such  cause  as  will  exempt 
him  from  liability. — Eioart  v.  Street,  2  Bailey  (S.  C),  161 ;  Tar- 
hox  V.  Eastern  Steamboat  Co.,  50  Me.  339 ;  Hcdl  v.  Cheney,  36 
N.  H.  27  ;  King  v.  Shepherd,  3  Story,  356 ;  Chapman  v.  New 
Orleans,  etc.,  R.  R.  Co.,  21  La.  Ann.  224;  Tuimeij  v.  Wilson, 
7  Yerg.  (Tenn.)  340  ;  Baltimore  R.  R.  Co.  v.  Morehead,  5  W. 
Va.  293  ;  Agnevj  v.  Steamer  Contra  Costa,  27  Cal.  425.  The 
injury  to  appellee's  trunk  and  loss  of  his  goods  having  occurred 
while  en  7'oute,  he  has  no  conceivable  means  of  proving  in 
whose  hands  said  trunk  and  its  contents  were  at  the  time  of 
said  injury  and  loss.  The  appellee  lost  all  sight  of,  and  control 
over  the  goods  when  he  committed  the  same  to  appellant  at 
Union  Springs,  Ala.,  a  line  of  connecting  carriers,  to  be 
carried  to  Birmingham,  Ala.,  his  point  of  destination.  "  It  is, 
therefore,  perfectly  proper  to  shift  the  burden  of  proof  on  the 
carrier  who  is  sued." — 9  Am.  <k  Eng.  R.  R.  Cases,  pp.  94-6, 
and  cases  cited  in  the  notes  thereto. 

CLOPTON,  J. — We  see  no  error  in  overruling  the  demurrer 
to  the  complaint  for  want  of  certainty  in  the  description  of  the 
property,  which  it  is  alleged  the  defendant  failed  to  deliver. 
It  is  described  as  "  one  trunk  "  containing  certain  articles,  and,, 
among  others,  "  clothing  and  personal' wearing  apparel^  The 
rule  as  to  certainty  in  pleadings,  as  observed  by  Mr.  Stephen, 
"  is  not  so  strictly  construed,  but  that  it  sometimes  admits  the 
specification  of  quality  and  quantity  in  a  loose  and  general 
way."  Accordingly,  at  common  law,  a  declaration  in  trover 
for  "  a  library  of  books "  has  been  deemed  good  without 
further  description  ;  and  so  for  "  two  packs  of  Hax  and  two 
packs  of  hemp,"  without  specifying  weight  or  quantity. 
Stephen  on  Plead.  298-299.  Our  own  decisions  have  sus- 
tained descriptions  equally  wanting  in  details  of  statement. 
Haynes  v.  Crutchjield,  7  Ala.  189 ;  Thompson  v.  Pearce,  49 
Ala.  210.  When  specific  property  is  sued  for,  in  an  action  of 
detinue,  a  somewhat  stricter  rule  of  description  is  admitted  to 
prevail. —  David  v.  David,  Q(S  Ala.  139. 

Where  the  action  is  brought  on  a  special  contract,  it  is  in- 
cumbent on  the  plaintiff  to  prove  the  contract,  substantially  as 
alleged.  A  variance  in  any  material  matter  of  description  is 
fatal  to  the  right  of  recovery.  The  complaint  sets  out  an 
agreement  l)y  the  defendant  alone,  to  transport  the  goods  of 
plaintiff  to  l^irmingham,  to  be  there  delivered  to  the  plaintiff. 
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The  contract  proved  was  made  with  the  Mobile  and  Girard 
Raih'oad  Company,  and  is  not  an  agreement  by  the  defendant 
to  transport  to  Birmingham,  bnt  to  deliver  them  to  the  South 
and  North  Alabama  Railroad  Company.  The  duty  and  lia- 
bility of  the  defendant  under  the  contract  proved  are  mate- 
rially variant  from  its  duty  and  liability  under  the  contract  as 
alleged.  Under  the  complaint,  the  plaintiff  is  not  entitled  to 
recover  on  the  contract  proved. — 1  Greenl.  on  Ev.  §  60. 

The  plaintiff,  in  April,  1883,  procured  from  the  Mobile  and 
Oirard  Railroad  Company  through  tickets  for  the  transporta- 
tion of  himself  and  members  of  his  family,  and  through  checks 
for  the  transportation  of  his  baggage  from  Columbus,  Georgia, 
to  Birmingham,  Alabama,  over  the  respective  roads  of  the 
Mobile  and  Girard  Railroad  Company,  of  the  defendant,  and 
of  the  South  and  Xorth  Alabama  Railroad  Company,  which 
were  connecting  lines,  the  defendant's  being  the  intermediate 
road.  When  the  baggage  reached  Union  Springs,  the  place  at 
M'hich  the  road  of  defendant  connects  with  the  road  of  the 
Mobile  and  (xirard  Railroad  Company,  it  was  in  good  condi- 
tion ;  but  when  it  was  delivered  to  the  plaintiff  at  Birmingham, 
one  of  the  trunks  had  been  broken,  and  the  contents  abstracted. 
On  these  facts,  the  court  instructed  the  jury,  if  the  trunk  was 
delivered  to  and  received  by  the  defendant  in  good  order,  and 
when  it  was  delivered  to  the  plaintiff  at  Birmingham  it  was 
badly  broken,  and  its  contents  taken  out,  it  devolved  on  the 
defendant  to  show  that  it  was  delivered  in  good  condition  to 
the  South  and  North  Alabama  Railroad  Company,  and,  if  it 
failed  to  show  this,  the  plaintiff  is  entitled  to  recover.  There 
was  no  evidence,  other  than  that  the  trunk  was  in  good  order 
at  Union  Springs,  showing  when  or  where  it  was  damaged,  or 
what  was  its  condition  when  delivered  by  the  defendant  at 
Montgomery  to  the  South  and  North  Alabama  Railroad  Com- 
pany. The  instruction  presents  the  direct  question  :  Where 
baggage,  for  the  transportation  of  which  over  three  connecting 
roads,  operated  by  separate  and  independent  companies,  through 
checks  have  been  issued  by  one  of  the  terminal  roads,  is  found 
damaged  when  delivered. at  the  place  of  destination  by  the 
other  terminal  road,  does  the  burden  of  proof,  in  the  absence 
of  any  special  contract  or  arrangement  between  the  companies, 
rest  on  the  intermediate  road  to  show  not  only  a  delivery  to 
the  connecting  terminal  road,  but  also  that  the  baggage  was  in 
good  condition  token  so  delivered,  it  being  shown  to  have  been 
in  good  order  when  received  by  the  intermediate  road  i 

While  the  transportation  of  baggage,  as  such,  is  incidental 
to  the  carriage  of  the  owner  as  a  passenger,  and  while  the  rail- 
road companies  are  only  responsible  to  passengers  for  injuries 
sustained  from  some  neglect  or  wrong,  they  are  liable  for  the 
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safe  delivery  of  their  baggage  in  the  same  manner  and  to  the 
same  extent  as  carriers  of  merchandise. — 2  RoreronR,  R'ds.  991. 
The  question  will,  therefore,  have  to  be  determined  on  the  same 
principles,  as  if  the  baggage  had  been  shipped  as  freight  over 
the  connecting  roads.  If  the  defendant  were  both  the  receiv- 
ing and  delivering  carrier,  or  liable  for  the  safe  delivery  of  the 
baggage  at  the  point  of  destination,  proof  that  it  was  in  good 
condition  when  received,  and  in  a  damaged  condition  when  de- 
livered, would  cast  on  the  defendant  the  onios  of  showing  that* 
the  damage  was  occasioned  by  some  cause,  which  excepts  from 
the  absolute  liability  of  safe  delivery. 

An  arrangement,  express  or  implied,  between  companies  op- 
erating several  roads,  by  which  either  terminal  road  can  issue 
through  tickets  and  through  checks  for  baggage,  each  being  en- 
titled only  to  the  fare  for  transporting  over  its  own  line,  does 
not  render  each  one  liable  for  loss  or  damage  sustained  on  any 
of  the  roads. — Eihworth  v.  Tartt,  26  Ala.  733.  Such  arrange- 
ment is  not  operative  to  impose  on  the  intermediate  carrier  the 
absolute  liability  of  safe  delivery. — M.  <&  W.  P.  R.  R.  Co.  v. 
Moore.,  51  Ala.. 394.  An  arrangement,  such  as  the  one  shown 
by  the  evidence,  imposed  on  the  defendant  the  duty  to  receive 
from  the  terminal  road,  safely  carry  over  its  own  road,  and  de- 
liver to  the  other  connecting  terminal  road. — Insurance  Co.  v. 
Railroad  Co.,  104  U.  S.  146.  The  receiving  terminal  road  has 
no  power  or  authority,  in  the  absence  of  a  special  contract,  to 
bind  the  intermediate  road  to  transport  beyond  its  terminus. 
When  the  goods  have  been  safely  carried  to  its  terminus,  its 
duty  as  a  carrier  ceases,  and  the  duty  of  forwarding  arises. 

In  England,  the  courts  generally  have  held  that  the  duty  and 
obligation  of  the  carrier,  who  tirst  receives,  continues  through 
the  entire  route  of  transportation.  In  this  country  there  hus 
existed  a  diversity  of  opinion.  In  Railroad  Co.  v.  Manufac- 
turing Co.,  16  Wall.  318,  Mr.  Justice  Davis,  while  regretting 
this  diversity  of  opinion  as  unfortunate  for  the  interests  of 
commerce,  says :  "  But  the  rule,  that  holds  the  carrier  only  lia- 
ble to  the  extent  of  his  own  route,  and  for  the  safe  storage  and 
delivery  to  the  next  carrier,  is  in  itself  so  just  and  reasonable 
that  we  do  not  hesitate  to  give  it  our  sanction."  In  Lindley  v. 
Railroad  Co.  88  N.  C.  547,  it  was  held  that,  in  the  al)sence  of 
explanation  as  to  how  or  where  the  loss  or  damage  occurred,  or 
which  of  the  roads  on  the  route  is  culpable,  the  receiving  car- 
rier must  be  held  responsible  for  the  injury,  and  that  the  non- 
delivery, 6r  delivery  in  bad  condition  by  the  last  of  the 
connecting  lines,  is  prima  foAiie  evidence  of  default  in  the  re- 
ceiving carrier.  In  Mobile  dt  Girard  R.  R.  Co.  v.  Coj^eland, 
63  Ala.  219,  it  is  said :  "It  must  be  regarded  as  settled,  that  a 
carrier,  though  a  corporation,  chartered  by  the  laws  of  a  par- 
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ticnlar  State,  having  a  known  and  defined  line  of  transporta- 
tion, tnaj  contract  for  the  safe  carriage  and  delivery  of  goods 
to  a  point  beyond  the  terminus  of  his  Hne,  within  or  without 
the  State;  and  if  such  a  contract  is  made,  all  connecting  lines 
stand  in  the  relation  of  his  agents,  for  whose  defaults  he  is  re- 
sponsible to  the  owner  of  the  goods ; "  and  it  was  held  that, 
in  such  case,  it  was  the  known  and  established  duty  of  the  car- 
rier to  deliver  them  at  that  place,  and  to  the  person  who  has 
the  right  to  receive  them.  This  rule  is  conceded,  where  the 
contract  is  for  delivery  beyond  the  terminus  of  the  line  ;  but 
the  special  agreement  in  this  case  was,  that  the  receiving  car- 
rier would  safely  transport  the  baggage  to  Union  Springs  and 
deliver  it  in  good  condition  to  the  defendant,  the  next  connect- 
ing road.  When  this  was  done,  the  duty  and  responsibility  of 
the  receiving  carrier  were  at  an  end.  In  case  of  a  non-delivery 
at  the  point  of  destination,  or  a  total  loss,  the  liability  isj^rima 
facie  on  the  receiving  carrier,  and  casts  on  him  the  onus  of 
showing  a  delivery  in  good  condition  to  the  next  connecting 
road.  The  expressions  in  aS'.  cfe  N.  R.  R.  Co.  v.  Wood,  71  Ala. 
215,  if  otherwise  understood,  are  explained  and  modified  as 
here  stated.  In  case  of  delivery  in  bad  order  by  the  last  car- 
rier, the  presumption  against  the  first  carrier  does  not  arise. 

A  different  rule  applies  in  the  case  of  the  discharging  or  de- 
livering carrier.  From  the  necessities  of  trade  and  commerce, 
or  of  successful  com  petition,  or  from  other  causes,  it  has  become 
common  to  establish  long  routes  of  transportation  by  successive 
and  connecting"  roads.  Under  such  circumstances,  it  would 
generally  be  difficult  and  oftentimes  impossible,  for  the  owner 
to  show  on  which  I'oad  tiiey  were  injured.  One  of  the  roads  is 
certainly  responsil)le  ;  and  the  last  carrier  has  the  means  of 
showing  the  condition  of  the  goods  when  received  by  him.  The 
safety  and  protection  of  the  commercial  and  traveling  public 
require  the  recogtiition  of  the  presumption,  in  the  absence  of 
evidence,  that  the  goods  continued  in  the  same  condition  as 
when  received  by  the  first  carrier,  unless  it  may  be  exceptional 
goods  of  a  pei'isliable  nature,  and  casts  on  the  discharging  carrier, 
who  delivers  them  in  a  damaged  condition,  the  burden  of  show- 
ing their  condition  when  received  by  him.  It  has  been  held  in 
some  cases  that  no  such  presumption  arises,  but  the  rule  we 
approve  is  ably  and  elaborately  considered  and  sustained  in  the 
following  cases :  Lauyhlin  v  C.  cfc  N.  Ry.  Co.  28  Wis. 
204  ;  Smith  v.  ^'.  Y.  Cen.  R.  R.  Co.,  43  Barb.  22.5.  This  pre- 
sumption harmonizes  with  the  spirit,  and  promotes  the  policy 
of  the  statute,  defining  the  duty  and  liability  of  common 
carriers  in  respect  to  the  reception  of  goods  for  transportation, 
and  their  delivery. — Code  of  1876,  §  2139. 

No  case  has  been  cited  to  our  attention,  and  we  have  found 
38 
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none,  which  clearly  and  expressly  determines  the  rules  of  pre- 
sumption in  an  action  against  the  intermediate  carrier.  The 
case  of  Lindley  v.  R.  R.  Co.,  88  N.  C,  supra,  has  been  mentioned 
as  sustaining  the  rule,  that  delivery  in  bad  condition  by  the  last 
of  successive  lines  is  prima  facie  evidence  of  default  in  the  in- 
termediate line  ;  but  an  examination  of  the  opinion  shows  that 
the  defendant,  the  Richmond  and  Danville  Railroad  Company, 
was  managing  and  operating  the  road  that  received  the  freight, 
with  other  connecting  roads,  under  the  general  name  of  the 
Piedmont  Air-Line  Railway,  and  was  treated  and  regarded  as 
the  first  or  receiving  carrier.  There  is  no  question  of  the  lia- 
bility of  an  intermediate  carrier  for  a  loss  or  injury  occurring 
on  its  own  road. — Chi.  d;  R.  I.  R.  R.  Co.  v.  Fahey,  52  111.  81. 

Though  the  intermediate  carrier  occupies,  to  some  extent,  re- 
lations different  from  those  of  the  first  and  last  carriers,  the 
principles  applicable  to  them,  and  to  carriers  in  general,  will 
serve  lo  elucidate  the  question  we  are  considering. 

When  goods  are  received  by  a  common  carrier  for  transpor- 
tation, and  are  lost  or  damaged  while  in  his  custody,  the  pre- 
sumption is,  that  it  was  occasioned  by  his  default ;  but  the 
owner  must  offer  some  evidence  tending  to  show  a  non-delivery 
or  delivery  in  a  damaged  condition — in  other  words,  some  evi- 
dence of  the  loss  or  injury  while  in  the  custody  of  the  carrier. 
Proof  of  the  mere  reception  of  goods  by  a  carrier  and  of  their 
condition  when  received,  without  more,  does  not  create  the  pre- 
sumption of  loss  or  damage.— xS\  cf;  N.  Ala.  R.  R.  Co.  v.  Wood, 
71  Ala.  swpra.  We  have  said  that  the  duty"  of  the  interme- 
diate carrier  is  to  transport  safely  the  goods  to  his  terminus, 
and  deliver  in  the  same  condition  in  which  they  were  received 
to  the  next  connecting  line.  A  delivery,  in  such  case,  to  the 
next  connecting  line  is  tantamount  to,  and  must  be  governed 
by  the  same  rules  as  a  delivery  to  the  consignee,  where  the 
goods  are  to  be  so  delivered  at  the  terminus  of  the  line  of  the 
intermediate  carrier.  Had  the  contract  of  the  defendant  been 
to  transport  the  baggage  to  Montgomery,  the  terminus  of  the 
road,  to  be  there  delivered  to  the  plaintiff,  proof  of  the  recep- 
tion of  the  baggage,  in  good  order,  by  the  defendant,  and  a 
delivery  to  the  plaintiff  in  apparently  like  order,  though 
it  were  subsequently  discovered  it  had  been  damaged,  would 
not,  without  more,  cast  on  defendant  the  burden  of  show- 
ing it  was  in  good  condition  when  delivered.  The  plaintiff 
must  introduce  some  evidence  of  the  damaged  condition  of 
the  goods  at  the  time  of  delivery.  On  like  principles,  when 
the  baggage  was  delivered  by  the  defendant  to,  and  received 
by  the  next  connecting  road,  proof  that  it  was  in  a  dam- 
aged condition  when  delivered    by  the    1  ast    carrier  does  not 
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operate,  in  the  absence  of  other  evidence,  to  cast  on  the  inter- 
nibdiate  carrier  the  onvs  of  showing  that  it  was  in  good  condi- 
tion when  delivered  to  the  next  connecting  road. 

We  have  shown  that  when  goods  are  received  in  good  con- 
dition by  the  first  carrier,  to  be  transported  by  successive  and 
connecting  lines,  the  presumption  is,  they  continue  in  the  same 
condition  until  the  contrary  is  made  to  appear.  This  presump- 
tion IS  indulged  to  place  a  prima  facie  liability  on  the  carrier 
who  delivers  the  goods  in  bad  order,  and  who  knows  their  con- 
dition when  received.  To  hold  that  a  delivery  in  bad  order 
by  the  last  carrier  raises  also  the  presumption  of  default  in 
the  intermediate  carrier,  will  present  the  anomaly  of  tw^o  incon- 
sistent legal  presumptions — that  the  same  damage  was  occa- 
sioned by  the  default  of  the  last  carrier,  and  the  intermediate 
carrier,  while  the  goods  were  in  their  respective  custody  at  dif- 
ferent times. 

Were  there  no  evidence  of  a  delivery  to  the  next  connecting 
road  by  the  defendant,  who  had  received  the  baggage,  or  evi- 
dence that  it  was  in  bad  order  when  delivered,  the  onus  would 
be  on  the  defendant  to  show  that  the  loss  or  injury  was  occa- 
sioned by  some  cause  which  exempted  from  liability.  But  it 
appearing  from  the  evidence  that  the  trunk  was  delivered  by 
the  last  carrier  to  the  plaintiff, — thereby  making  manifest  a  de- 
livery by  the  defendant  to  such  carrier, — if  the  plaintiff  would 
hold  the  defendant  liable  for  the  damage,  he  must  offer  some 
evidence  showing  the  condition  of  the  trunk  at  the  time  of  de- 
livery by  the  defendant. 

A  presumption  should  be  the  natural,  usual,  and  probable 
inference  from  the  facts  proved.  A  duty  having  been  per- 
formed, the  presumption  of  deficient  performance  will  not  arise 
from  a  subsequent  event,  no  direct  relation  or  connection  be- 
tween such  event  and  the  act  of  performance  being  shown. 

It  may  be  said  that  this  rule  will  operate  to  force  the  owner 
to  successive  suits  against  the  different  carriers.  Any  rule  of 
presumption  may  have  the  same  effect.  If  the  instruction  of 
the  circuit  court  were  sustained,  and  the  defendant  should  show 
the  baggage  was  in  good  condition  when  delivered,  the  plaintiff 
would  be  driven  to  a  suit  against  the  last  carrier.  No  rules  can 
be  adopted  which  would  avoid  such  effect,  other  than  to  hold 
each  carrier  responsible  for  the  damage,  without  respect  to  the 
line  on  which  it  occurred,  which  would  violate  well  settled 
principles  of  law.  The  formation  of  long  routes  of  transporta- 
tion by  successive  roads  is  in  the  interest  of  cheaper  transporta- 
tion, and  rapid  transit;  and  if  shippers  adopt  this  mode  of  ship- 
ment, they  accept  its  difficulties  with  its  benefits.  We  have 
endeavored  to  formulate  the  rule  applicable  to  each  carrier, 
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which  best  accords  with  established  legal  principles — Darling 
V.  B.  &  W.  R.  R.  Co.,  11  Allen,  295. 
Reversed  and  remanded. 


East  Tennessee,  Virginia  and  Georgia 
Railroad  Company  v,  Johnston. 

Action  hy  Shi/pper  against  Railroad  Company  for  Recovery 
of  Damages  for  Injuries  to  Cattle  while  in  Transit. 

1.  Common  carrier's  liability  for  cattle  received  by  it  for  transportation; 
eMevt  of. — Under  the  rule  adopted  in  this  State,  when  not  modified  by 
special  contract,  a  common  carrier,  undertaking  to  transport  cattle,  as- 
sumes the  full  obligations  to  furnish  safe  and  suitable  vehicles,  and  an 
adequate  road,  and  to  exercise  due  care  and  foresight  to  guard  against 
loss  or  injury  from  external  sources ;  but  he  does  not  become  an  insurer, 
and  his  liability  does  not  extend  to  any  damage  resulting  from  the  na- 
ture, disposition,  or  viciousness  of  the  animals,  or  from  any  intrinsic 
cause,  against  which  care  and  foresight  could  not  provide.. 

2.  Same ;  ivhrn  special  contracts  limiting  liability  upheld. — Special 
contracts  made  by  common  carriers  with  shippers  of  cattle,  restricting 
and  avoiding  their  liability  for  the  unusual  risks  peculiar  to  the  trans- 
portation of  such  freight,  are  maintained  and  upheld  l)y  the  courts,  when 
•the  limitations  are  just  and  reasonable,  and  do  not  exempt  the  carriers 
from  liability  for  any  loss  or  injury  caused  by  their  own  act  or  negli- 
gence. 

3.  Same  ;  adejjuacy  and  sufficiency  of  cehicles  furni-'^hed. — In  respect 
to  the  adetjuacy  of  carriage,  a  railroad  company  meets  its  duty  and  obli- 
gation, when  it  furnishes  such  as  is  most  in  use,  and  is  approved  by  per- 
sons skilled  and  experienced  in  the  business,  as  necessary  and  proper 
for  safe  transportation,  having  in  view  the  kind  and  nature  of  the  freight ; 
and  the  omission  of  any  part  or  appliance,  permanent  or  usual  in  the 
construction  or  preparation  of  a  car,  and  which  is  necessary  and  proper 
to  its  adequacy  for  the  general  uses  and  purposes  of  railroad  transporta- 
tion, is  prima  facie  negligence ;  but  to  charge  the  company  with  negli- 
gence because  of  the  omission  of  some  peculiar,  adventitious  and  tempo- 
rary preparation,  the  necessity  or  propriety  must  be  shown  by  extranie- 
ous  evidence. 

4.  Same  ;  omission  to  "bed  "  car  ;  effect  of. — When  the  liability  of  the 
railroad  company  is  not  modified  by  contract,  and  he  undertakes  the 
transportation  of  cattle  under  the  common  law  liability  for  safe  delivery, 
it  can  not  be  affirmed,  as  matter  of  law,  that  the  failure  to  '  bed  "  a  car 
for  the  transportation  of  cattle  with  straw  or  other  material,  is  negli- 
gence per  se  ;  but  if  it  is  shown  that  such  a  coursti  is  usual  and  custom- 
ary, and  is  such  a  precaution  as  a  prudent,  competent,  and  faitiiful  man, 
experienced  in  the  business,  would  take,  the  company  will  be  responsi- 
ble for  any  injury  cau.sed  by  its  omission  in  this  regard. 

5.  Same  ;  s})cci(d  contract  construed  in  respect  to  bedding  car. — AVhere 
a  shipper  of  cattle  contracts  with  a  railroad  con.])any  for  the  use 
of  a  car  for  the  transportation  of  cattle,  having  reference  to  tlie  cars  in 
use  on  the  defendant's  road,  in  the  absence  of  any  stipulation  for  any 
particular  kind  of  car,  the  extent  of  the  company's  obligation  is  to  fur- 

VOL.    hXW. 


1884.]  OF  ALABAMA.  597 

[East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Johnston.] 

nish  a  safe,  serviceable  and  adequate  car,  adapted  to  the  use  intended ; 
and  the  shipper  retaining  control  and  charge  of  the  cattle,  and  assuming 
the  risk  and  responsibility  of  loading,  his  understanding  of  the  contract 
may  be  inferred  from  the  fact,  that  lie  had  provided  material  for  bedding 
the  car ;  and  the  company  will  not  be  held  liable  for  any  loss  or  injury 
arising  from  his  fault  or  neglect  in  this  regard. 

6.  Same ;  irhen  not  liable  for  failure  to  bed  car. — Hence,  the  shipper, 
having  assumed,  by  special  contract,  the  duty  of  proper  storage  of  his 
•cattle,  and  having  accepted  and  loaded  the  car  without  objection,  and 
with  knowledge  that  it  was  not  bedded,  can  not  hold  the  company  liable 
for  negligence  because  of  a  failure  to  bed  the  car,  or  because  of  the  in- 
sufficiency of  the  bedding.  In  such  case,  by  his  contract  he  virtually 
agrees  that  "in  respect  of  the  particular  transaction,  the  carrier  is  not 
to  be  regarded  as  in  the  exercise  of  his  public  employment,  but  as  a  pri- 
vate person,  who  incurs  no  responsibility  beyond  that  of  an  ordinary 
bailee  for  iiire,  and  answerable  only  for  misconduct  or  negligence." 

7.  IJsa'je  as  an  element  of  contract ;  when  admissible. — A  usage  or 
custom,  to  be  admissible  in  explanation  of  the  terms  of  a  contract  which 
are  ambiguous  or  doubtful  in  signification,  must  be  reasonable,  must  not 
contravene  or  displace  any  of  the  general  principles  of  statutory  or  com- 
mon law,  or  vary  or  contradict  the  express  terms  of  the  contract,  and 
must  be  brought  home  to  the  knowledge  of  the  party  sought  to  be  charged, 
•either  by  proof  of  actual  notice,  or  by  proof  of  its  existence  sufl&ciently 
long  to  raise  a  presumption  of  knowledge. 

8.  Same;  when  admissible  to  interpret  contract  between  common  carrier 
<ind  shipper  of  cattle. — When  a  special  contract  is  entered  into  between 
a  railroad  company  and  the  owner  of  cattle,  for  the  transportation  of  the 
•cattle,  and  it  is  silent  as  to  the  kind  of  car  to  be  furnished,  and  as  to  any 
special  preparation  of  the  car,  and,  while  providing  that  the  shipper 
shall  retain  control  and  charge  of  the  cattle,  and  assume  the  risk  and 
respon.sibility  of  loading,  it  is  also  silent  as  to  what  special  duties  were 
undertaken  by  him  in  these  particulars,  evidence  of  a  usage  or  custom, 
by  which  he  is  to  bed  the  car,  known  to  him,  and  upon  which  he  had 
acted  in  making  previous  shipments,  is  admissible  for  the  purpose  of  in- 
terpreting and  explaining  the  intention,  meaning  and  understanding  of 
the  parties  in  making  the  special  contract. 

9.  Special  contract  for  transportation  of  cattle;  when  not  unreasonable. 
There  is  nothing  unreasonable  in  the  provision  of  a  special  contract  made 
by  a  railroad  company  for  the  transportation  of  cattle,  by  which  the 
owner  assunies  the  duty  of  loading,  transferring  and  unloading  the  cat- 
tle; and  for  any  injury  caused  bv  overloading,  or  other  improper  load- 
ing, the  company,  if  without  fault  or  negligence  on  its  part,  is  not  liable. 

10.  Same;  when  unreasonable  and  void. — But  a  clause  in  such  con- 
tract, exempting  the  company  "from  all  other  damages  incidental  to 
railroad  or  steamboat  transportation,  which  shall  not  be  established  to 
have  been  caused  by  the  ijross  negligence  or  delinquency  of  any  of  the 
-officers  or  agents  of  the  said  railroad  or  steamboat  companies,"  relieving, 
as  it  seeks  to  do,  the  company  from  all  negligence  less  than  gross,  is  un- 
reasonable, and  can  not  be  maintained. 

11.  Same;  burden  of  proof  when  injury  shoion. — When  there  is  a 
-contract  between  a  common  carrier  and  shipper,  limiting  the  former's 
liability,  the  injury  having  occurred,  the  burden  of  proof  is  on  the  car- 
rier to  show,  not  only  that  the  cause  of  the  injury  is  within  the  exception, 
Tjut  that  the  injury  did  not  result  from  the  carrier's  negligence. 

12.  Duty  of  railroad  company  in  assigning  cars  in  making  up  trains. 
While,  in  making  up  a  train,  large  discretion  must  be  allowed  a  railroad 
company  in  assigning  cars  to  different  positions,  it  is,  nevertheless,  the 
<luty  of  the  companv,  having  regard  to  the  nature  and  character  of  all 
kinds  and  classes  of  freight  received  by  it  for  transportation,  to  assign  a 
■car  loaded  witli  freight  of  a  particular  nature  such  position,  so  far  as  may 
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be  consistent  with  the  safety  and  interests  of  other  shippers,  as  will 
cause  the  least  exposure  to  danger. 

13.  Same. — Although  a  railroad  company  may  have,  consistently 
with  its  duty  to  other  shippers,  placed  a  car  loaded  with  cattle  at  a 
greater  distance  from  the  engine,  yet,  if  the  injury  suffered  was  not 
caused  by  the  proximity  of  the  cattle  to  the  engine,  the  company  is  not 
liable  therefor,  in  the  absence  of  negligence  on  its  part  causing  the  loss. 

14.  Measure  of  damage)^  for  injuries  to  cattle  shipped  on  railroad ; 
what  is. — The  measure  of  damages  for  injuries  to  cattle  shipped  by  rail- 
road, resulting  in  death,  is  the  market  value  of  the  cattle  at  the  place  of 
destination,  less  the  expense  of  transportation,  although  such  place  is 
beyond  the  terminus  of  the  company's  road,  and  it  was  not  liable  for  in- 
jury occurring  beyond  its  terminus. 

Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Wm.  E.  Clarke. 

This  was  an  action  by  Charles  P.  Johnston  against  the  East 
Tennessee,  Virginia  and  Georgia  Railroad  Company,  a  corpora- 
tion controlling  and  operating  a  railroad  in  this  State,  for  the 
recovery  of  damages  for  injuries  received  by  plaintiff's  cattle^ 
vy/hich  had  been  deliv^ered  to  the  defendant,  at  Demopolis, 
Alabama,  a  place  on  the  line  of  said  road,  for  transportation^ 
as  alleged  in  the  complaint,  to  jS^ew  Orleans,  Louisiana,  and 
which  are  alleged  to  have  been  injured  in  transitu. 

On  the  trial  evidence  was  introduced  by  the  plaintiff  tending 
to  show  that,  on  12th  December,  1883,  he  delivered  to  the  de- 
fendant at  Demopolis,  for  shipment  to  New  Orleans,  thirty 
head  of  cattle ;  that  six  of  the  cattle  were  injured  in  transit 
from  Demopolis  to  Meridian,  Mississippi,  the  terminus  of 
defendant's  road,  and  from  such  injuries  they  afterwards  died  ; 
that  it  was  "  necessary  and  proper  that  a  car  for  the  transpor- 
tation of  cattle  should  be  bedded,  as  the  absence  of  bedding 
caused  the  tloors  of  cars  to  become  very  slippery,  and  thus 
rendered  stock  more  liable,  than  with  bedding  they  would  be, 
to  fall  down,  and  made  it  more  difiicult  for  them  to  stand  on 
their  feet ;"  that  a  car  could  be  properly  and  sutKciently  bed- 
ded with  saw-dust,  cotton-seed,  corn-stalks,  or  pine-straw,  a 
wagon  load  being  sufficient ;  that  more  risk  accompanied  the 
shipment  of  cattle  in  the  absence  of  such  bedding  than  when 
•cars  were  furnished  with  it ;  that  plaintiff  had  provided  a 
sufficient  quantity  of  saw-dust  for  the  purpose  of  bedding  the 
car  in  which  the  cattle  were  to  be  shipped,  but  was  prevented 
from  properly  doing  so  by  the  position  in  which  the  car  was 
placed  on  defendant's  side-track,  on  arrival  of  the  train,  it  being 
some  distance  from  the  chute  at  which  cattle  had  to  be  put  on 
the  cars,  and  near  which  he  had  deposited  his  saw-dust ;  that 
the  conductor  did  not  place  the  car  at  the  chute  until  a  short 
time  before  leaving,  and  declined  to  wait  until  all  the  saw-dust 
could  be  put  in  the  car;  that  the  car,  being  insufficiently  bed- 
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ded,  was  placed  third  from  the  engine  in  a  train  of  fourteen 
cars,  although  plaintiff  insisted  that  the  conductor  should  place 
it  in  the  rear  of  the  train,  and  the  place  in  which  it  was  placed 
was  more  dangerous  than  a  position  in  the  train  further  from 
the  engine ;  that  the  cattle  were  repeatedly  down  in  the  car  on 
the  way  from  Demopolis  to  Meridian,  thereby  receiving  the  in- 
juries which  caused  their  death ;  and  that  the  value  of  the 
cattle  so  injured,  at  Meridian,  was  $151. 

The  defendant  read  in  evidence  a  contract  executed  by  it 
and  the  plaintiff  on  the  day  of  shipment,  reciting  the  delivery 
of  the  cattle  to  defendant  by  plaintiff,  consigned  to  him  at  i^ew 
Orleans,  to  be  transported  by  the  defendant  "  to  its  freight  sta- 
tion at  Meridian,  ready  to  be  delivered  to,  and  unloaded  by  the 
consignee,  or  upon  his  order,  or  to  such  company  or  carrier,  if 
the  same  is  to  be  forwarded  beyond  said  station,  whose  line 
may  be  considered  a  part  of  the  route  to  the  destination  of  said 
stock  ;"  and  that  it  was  "  distinctly  understood  that  the  respon- 
sibility of  "  the  defendant  "  and  connecting  lines,  as  common 
carriers,  shall  cease  at  the  end  of  the  road,  upon  "  stated  con- 
ditions, of  which  those  material  to  the  points  decided  are  set 
out  in  the  opinion.  The  defendant  also  introduced  evidence 
tending  to  show  that  the  car  in  which  the  cattle  were  shipped 
was  placed  at  Demopolis  an  entire  day  before  shipment,  and 
the  train  was  delayed  about  two  hours  in  loading  them ;  that 
the  car  was  sufficiently  bedded,  and  was  placed  in  or  near  the 
middle  of  the  train ;  that  the  plaintiff  superintended  the  load- 
ing of  the  cattle,  and  was  told  at  the  time  that  he  was  putting 
too  many  in  the  car  ;  that  the  plaintiff  made  no  complaints 
during  the  trip  to  any  of  defendant's  agents  ;  and  that  about 
thirty  minutes  after  the  arrival  of  the  train  at  Meridian,  the 
car  containing  the  cattle  was  delivered  to  the  connecting  line, 
the  cattle  being  "  up  and  in  good  condition." 

On  the  cross-examination  of  the  plaintiff,  who  was  examined 
as  a  witness  in  his  own  behalf,  the  defendant  offered  to  prove 
by  him,  (1)  that  it  was  usual  and  customary  for  persons,  who 
shipped  cattle  over  defendant's  road,  to  bed  cars  furnished  for 
transportation  of  cattle,  and  that  the  bedding  of  such  cars  had 
never  been  required  of  the  defendant;  and  (2)  that  the  plaintiff 
had,  before  said  shipment,  shipped  other  cattle  over  defendant's 
road,  and,  in  doing  so,  he  had  bedded  the  cars  furnished  him 
for  tliat  purpose,  without  objection,  and  that  he  had  not  given 
defendant  notice  that,  on  this  occasion,  he  would  require 
defendant  to  bed  the  car.  The  court  separately  refused  to 
allow  the  offered  proof  to  be  made  ;  and  to  these  rulings  the 
plaintiff  duly  excepted. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
the  material  portions  of  which  are  stated  above ;  and  on  this 
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evidence  the  court  charged  the  jury,  ex  rnero  inotu^  as  follows : 
1.  "  If  the  jury  believe  from  the  evidence  that  the  cattle  were 
injured  on  defendant's  road,  and  delivered  at  Meridian  in  a 
damaged  condition,  it  is  the  duty  of  the  railroad  to  relieve 
itself  of  negligence  by  proof,  and  the  l)urden  in  this  respect  is 
on  it."  2.  "  If  the  jury  believe  from  the  evidence  that  the 
bedding  of  a  car  was  necessary  and  proper  for  the  safe  trans- 
portation of  cattle,  then  it  was  the  duty  of  the  defendant  to  bed 
the  car  it  furnished  the  plaintiff."  3.  "  It  was  the  duty  of 
the  defendant  to  see  that  the  stock  were  not  overloaded  in  said 
car ;  and  a  stipulation  in  said  contract,  by  which  the  plaintiff 
takes  the  risk  of  loss  from  said  cause,  is  unreasonable  and  void," 

The  court  refused,  at  the  defendant's  written  request,  to  give 
the  following,  among  other  charges:  (1)  "That  if  the  jury 
believe  the  evidence,  they  will  find  for  the  defendant."  (2)  "If 
the  jury  believe  from  all  the  evidence  that  the  plaintiff  suffered 
loss  from  the  matters  complained  of  in  this  suit,  they  can  give 
him  no  damages,  unless  they  further  believe  from  all  the  evi- 
dence that  such  loss  was  occasioned  by  the  negligence  of  the 
defendant ;  and  the  burden  of  proof  as  to  negligence  is  on  the 
plaintiff  in  this  case."  (3)  In  substance,  that  if  the  jury 
should  find  for  the  plaintiff,  the  utmost  extent  of  his  recovery 
would  be  the  difference  between  the  market  values  of  the  cattle 
at  Meridian,  at  the  time  of  their  delivery  there,  in  sound  con- 
dition and  in  damaged  condition  ;  and  the  burden  was  on  the 
plaintiff  to  prove  such  values.  (4)  "  That  under  the  evidence 
in  this  cause,  it  was  not  the  duty  of  the  defendant  to  bed  the 
car  it  furnished  the  plaintiff  for  the  transportation  of  his  cattle." 

The  court  gave  the  following  charges  requested  in  writing  by 
the  plaintiff :  1.  "  If  the  jury  believe  from  the  evidence  that 
the  nearer  a  car  loaded  with  cattle  is  put  to  an  engine,  the 
greater  the  danger  to  the  cattle,  and  that  the  train  could  have 
been  so  arranged  as  to  have  placed  the  car  in  which  plaintiff's 
cattle  were  loaded  at  a  greater  distance  from  the  engine  than  it 
was  placed,  without  prejudice  to  other  shippers  having  the 
same  kind  of  freight,  it  was  the  duty  of  the  defendant  so  to  Jo; 
and  its  failure  to  do  so  was  negligence  ;  and  if  the  jury  further 
believe  that  the  injury  to  the  cattle  was  attributable  to  the 
nearness  of  the  car  to  the  engine,  the  defendant  is  liable  for 
such  injury,  and  the  plaintiff  is  entitled  to  a  verdict."  2.  "  If 
the  jury  believe  from  the  evidence  that  the  cattle  were  in  good 
order  and  condition  when  delivered  to  defendant  at  Demopo- 
lis,  and  were  injured  on  defendant's  line,  between  Demopolis 
and  Meridian,  the  defendant  could  only  discharge  itself  by 
showing  that  defendant  and  its  agents  and  servants  had  not  been 
negligent,  and  had  taken  that  care  of  the  cnttle  which  the  nature 
of  the  cattle  required  from  the  time  they  were  received  at  De- 
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inopolis  until  they  reached  Meridian."  3.  "  If  the  jury 
beheve  from  the  evidence  that  the  cattle  were  in  good  order 
and  condition  when  received  by  the  defendant,  and  were  in- 
jured along  the  line  of  the  defendant's  raih'oad,  the  plaintiff  is 
entitled  to  a  verdict,  unless  the  defendant  shows  that  the  injury 
occurred  without  any  negligence  or  default  on  the  part  of  its 
agents  or  servants."  4.  "  Negligence  is  the  absence  of  care 
and  diligence  under  the  particular  circumstances  of  the  case  ; 
and  it  is  for  the  jury  to  say  whether,  under  the  circumstances, 
the  railroad  company  did  all  that  any  ordinary  person  would 
have  done  in  taking  care  of  the  stock  ;  and  if,  from  all  the  cir- 
cumstances of  the  case,  they  believe  that  the  railroad  compan}', 
or  its  agents  or  servants  failed  to  exercise  such  due  care  and 
diligence,  they  should  Und  a  verdict  for  the  plaintiff." 

The  defendant  pleaded  th^  general  issue,  and  also  several 
special  pleas,  setting  up  the  contract  of  shipment,  and  perform- 
ance on  its  part ;  and  upon  issues  joined  on  these  pleas  the 
cause  was  tried,  the  trial  resulting  in  a  verdict  and  judgment 
for  the  plaintiff. 

To  the  several  rulings  in  instructing  the  jury,  and  in  failing  to 
instruct  as  requested  by  defendant,  above  noted,  the  de- 
fendant duly  excepted  ;  and  he  now  assigns  the  same,  with  the 
rulings  on  the  evidence,  also  above  noted,  as  error. 

Pettus  &  Pettus  and  W.  H,  Tayloe,  for  appellant. 

TouLMiN,  Taylor  &  Prince,  contra. 

CLOPTON,  J. — The  increasing  requirements  of  trade  and 
commerce,  the  growing  populousness  of  different  and  widely 
separated  sections  of  the  country,  and  the  necessity  for  speedy 
transportation,  have  constituted  the  carriage  of  living  animals 
by  railway  an  extensive  and  important  part  of  the  employ- 
ment of  railroad  companies.  Since  such  companies  have  un- 
dertaken the  transportation  of  live  stock,  their  liability  as  such 
carriers  has  been  the  subject  of  frequent  consideration  and  ad- 
judication, and  the  decisions  are  not  in  harmony.  The  rule 
adopted  in  this  State,  when  not  modified  by  special  contract, 
is,  that  "the  common-law  liability  of  a  carrier  for  the  delivery 
of  live  animals  is  the  same  as  that  for  the  deliver}-  of  mer- 
chandise. Upon  undertaking  their  transportation  he  assumes 
the  obligation  to  deliver  them  safely  against  all  contingencies, 
except  such  as  would  excuse  the  non-delivery  of  other  prop- 
erty."—*S^.  c&  N.  Ala.  E.  B.  Co.  V.  Hmlien,  52  Ala.  606. 
Under  this  rule  the  carrier,  undertaking  to  transport  cattle  for 
those  who  choose  to  employ  him,  assumes  the  full  obligation 
to  furnish  safe  and  suitable  vehicles,  an  adequate  road,  and  to 
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exercise  due  care  and  foresight  to  guard  against  loss  or  injury 
from  external  sources ;  but  does  not  become  an  insurer,  and  his 
liability  does  not  extend  to  any  damage  resulting  from  the  na- 
ture, disposition  or  viciousness  of  the  animal,  or  from  any  in- 
trinsic cause,  against  which  care  and  foresight  could  not  pro- 
vide.—Clark  V.  Bo.  dh  Sy.  R.  E.  Co.,  14  ^^  Y.  570;  3  Am. 
&  Eng.  E.  E.  Cas.  489 ;  Goldey  v.  Penn.  R.  R.  Co.,  30  Penn. 
St.  246;    Welsh  v.  P.,  F.   W.  d;  C.  R.  R.  Co.,  10  Ohio  St.  73. 

To  avoid  liability  for  the  unusual  risks,  peculiar  to  the  trans- 
portation of  such  freight,  it  has  become  customary  for  carriers 
to  make  special  contracts  restricting  their  liability.  Such  con- 
tracts, when  the  limitations  are  just  and  reasonable  and  do  not 
exempt  the  carrier  from  liability  for  any  loss  or  injury  caused 
by  his  own  act  or  negligence,  are  maintained.  A  special  agree- 
ment was  made  between  the  plaintiff  and  defendant,  by  which, 
in  consideration  of  a  reduced  price,  and  a  free  passage  to  the 
owner  or  his  agent  on  the  train  with  the  stock,  the  owner  as- 
sumed designated  risks,  and  the  defendant  was  released  from 
any  liability  for  damage  resulting  therefrom.  These  limita- 
tions, so  far  as  are  material  in  the  consideration  of  the  ques- 
tions presented  by  the  record,  are  as  follows :  "  Said  owner  and 
shipper  do  hereby  assume  and  release  said  railroad  from  all  in- 
jury, loss  and  damage,  or  depreciation,  which  the  animals  or 
either  of  them  may  suffer  in  consequence  of  either  of  them 
being  weak,  or  escaping  or  injuring  themselves  or  each  other, 
or  in  consequence  of  overloading,  heat,  suffocation,  fright, 
viciousness,  or  of  being  injured  by  lire  or  the  burning  of  any 
material,  while  in  the  possession  of  the  company,  and  from  all 
other  damage  incidental  to  railroad  or  steamboat  transportation, 
which  shall  not  be  established  to  have  been  caused  by  the  gross 
negligence  or  delinquency  of  any  of  the  officers  or  agents  of 
said  railroad  or  steamboat  companies.  And  it  is  further  agreed, 
that  said  owner  or  shipper  is  to  load,  transfer  and  unload,  said 
stock  at  his  or  their  own  risk.  And  it  is  further  agreed  that, 
in  case  of  accident  to,  or  delays  of  time  from  any  cause,  the 
owner  and  shipper  is  to  feed,  water  and  take  proper  care  of 
the  stock  at  his  own  expense."  At  the  foot  of  the  contract  is 
a  memorandum,  that  the  plaintiff  is  in  actual  charge  of  the 
stock. 

The  contract  does  not  relieve  the  defendant  from  the  duty 
to  supply  safe  and  suitable  vehicles.  In  respect  to  the  ade- 
quacy of  carriage,  a  carrier  meets  his  duty  and  obligation  when 
he  furnishes  such  as  is  most  in  use,  and  is  approved  by  persons 
skilled  and  experienced  in  the  business,  as  necessary  and  proper 
for  safe  transportation,  having  in  view  the  kind  and  nature  of 
the  freight.  The  omission  of  any  part  or  appliance,  permanent 
or  usual  in  the  construction  or  preparation  of  a  car,  and  which 
Vol.  lxxv. 
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is  necessary  and  proper  to  its  adequacy  for  the  general  uses  and 
purposes  of  railroad  transportation,  is  priiaa  facie  negligence. 
But  to  charge  the  carrier  with  negligence,  because  of  the  omis- 
sion of  some  peculiar,  adventitious  and  temporary  preparation, 
the  necessity  or  propriety  must  be  shown  by  extraneous  evi- 
dence. We  can  not  affirm,  as  matter  of  law,  that  the  failure  to 
bed  with  straw  or  other  material  a  car  for  the  transportation  of 
cattle  is  negligence  ^^r  se.  If,  however,  it  were  shown  that  to 
bed  the  car  in  such  cases  is  usual  and  customary,  and  is  such  a 
precaution  as  a  prudent,  competent  and  faithful  man.  experi- 
enced in  the  business,  would  take,  the  carrier  will  be  respon- 
sible for  any  injury  caused  by  omission  in  this  regard.  This 
is  the  rule  when  the  liability  of  the  carrier  is  not  modified  by 
contract,  and  when  he  undertakes  the  transportation  of  cattle 
under  the  common  law  liability  of  safe  delivery. 

The  charge  given  by  the  court  asserts,  on  the  hypothesis- 
stated,  that  it  was  the  duty  of  the  defendant  to  bed  the  cay  fur- 
nished the  plaintiff .  The  instruction  should  be  considered  in 
connection  with  the  special  agreement.  This  contract  was  for 
the  use  of  a  car  for  the  transportation  of  cattle — a  hiring  of 
the  car, — having  reference  to  the  cars  in  use  on  the  defendant's 
road.  There  was  no  stipulation  for  any  particular  kind  of  car. 
The  extent  of  the  obligation  of  the  defendant  was  to  furnish  a 
safe,. serviceable  and  adequate  car,  adapted  to  the  use  intended. 
The  plaintiff  retained  control  and  charge  of  the  cattle,  and  as- 
sumed the  risk  and  responsibility  of  loading.  His  understand- 
ing of  the  contract  may  be  inferred  from  the  fact  that  he  had 
provided  material  for  bedding  the  car.  The  defendant  will 
not  be  held  liable  for  any  loss  or  injury  arising  from  tiie  fault 
or  neglect  of  the  plaintiff. — Kiyahall  v.  Rut.  (&  Bur.  R.  R. 
Co.  26  Vt.  247. 

When  the  car  was  delivered  to  the  plaintiff,  he  knew  it  was 
not  bedded,  and  accepted  it  without  objection.  He  should 
have  been  allowed  a  reasonable  opportunity  to  bed  it,  if  bed- 
ding is  necessary  and  proper.  But  after  having  assumed,  by  the 
sj?ecial  contract,  the  duty  of  the  proper  storage  of  his  cattle, 
and  after  having  accepted  and  loaded  the  car  without  objection^ 
the  plaintiff  can  not  hold  the  defendant  liable  for  negligence 
because  of  the  insufficient  bedding  of  the  car.  "  The  owner^ 
by  entering  into  the  contract,  virtually  agrees,  that  in  respect 
to  the  particular  transaction,  the  carrier  is  not  to  be  regarded 
as  in  the  exercise  of  his  public  employment,  but  as  a  private 
person,  who  incurs  no  responsibility  beyond  that  of  an  ordinary 
bailee  for  hire,  and  answerable  only  for  misconduct  or  negli- 
gence."— Nev^  Jer.  St.  Nav.  Co.  v.  Mer.  Bank,  6  How.  344; 
ChL  (&  N.  W.  R.  R.  Co.  v.  Van  Dresar,  22  Wis.  511 ;  Har- 


604  SUPREME   COUET  [Dec.  Term, 

[East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Johnston.] 

Hs  V.  No.  In.  B.  R.  Co.,  20  N.  Y.  232 ;  Shoernalcer  v.  Kings- 
bury, 12  AVal.  369. 

In  this  cennection  may  properly  be  considered  the  admissi- 
bility of  the  proposed  evidence  of  a  usage  or  cnstoni  in  respect 
to  bedding  cars.  Evidence  of  nsage  or  cnstom  w^ill  not  be  ad- 
mitted when  it  contravenes  or  displaces  any  of  the  general 
principles  of  statutory  or  common  law,  or  varies  or  contra- 
dicts the  express  terms  of  a  contract,  verbal  or  written.  It 
may  be  regarded  as  settled,  that  the  extent  of  the  liability  of  a 
common  carrier  may  be  regulated  or  modified  by  a  usage  of 
the  particular  business,  unless  its  effect  is  to  exempt  the  carrier 
from  responsibility  for  his  own  misconduct  or  negligence. 
Where  there  is  an  express  contract,  parol  evidence  of  a  usage 
is  admissible  to  explain  terms  ambiguous  or  doubtful  in  signi- 
fication, or  from  which  to  infer  the  intention,  understanding 
and  agreement  of  the  parties,  and  to  incorporate  a  stipulation 
or  element,  wherein  the  contract  is  silent ;  in  such  case,  the 
usage  or  custom  becomes  a  part  of  the  contract. — Barlow  v. 
Lamhert,  28  Ala.  704. 

"  The  proper  office  of  a  custom  or  usage  in  trade  is  to  ascer- 
tain and  explain  the  meaning  and  intention  of  the  parties  to  a 
contract,  whether  written  or  parol,  which  could  not  be  done 
without  the  aid  of  this  extrinsic  evidence.  It  does  not  go  be- 
yond this,  and  is  used  as  a  mode  of  interpretation  on  the  theory 
that  the  parties  knew  of  its  existence,  and  contracted  with 
reference  to  it." — Barnard  v.  JCellogg,  10  Wall.  383.  In 
Mont  (6  Bu.  B.  B.  Co.  v.  Kolh,  73  Ala.  396,  it  was  held  in 
respect  to  delivery  of  goods  for  transportation,  that  "  proof  of 
a  contract  and  habitual  practice  and  usage  of  the  carrier  to  re- 
ceive the  goods  when  they  were  deposited  for  him  in  a  partic- 
ular place,  without  special  notice  of  such  deposit,  is  sufficient 
to  show  a  public  offer  by  the  carrier  to  receive  goods  in  that 
mode,  and  to  constitute  an  agreement  between  the  parties,  by 
which  the  goods,  when  so  deposited,  shall  be  considered  as  de- 
livered to  him  without  any  further  notice,"  although  sifch 
usage  was  contrary  to  the  established  regulation  of  the  com- 
pany.— K710X  V.  Bives,  Battle  cfe  Co.,  14  Ala.  249. 

The  usage  must  be  reasonable,  and  if  there  is  no  positive 
evidence  that  it  is  known  to  one  of  the  parties,  it  must  have 
been  established  and  acted  on  generally,  and  sufficiently  long 
to  raise  a  presumption  of  its  knowledge;  but  if  it  is  personally 
known,  the  period  of  its  duration  is  immaterial.  When  its  ex- 
istence is  known,  it  constitutes  an  element  of  the  contract,  and 
will  be  considered  by  the  court  in  adjudicating  the  rights  of 
the  parties. — Fulton  his.  Co.  v.  Milner,  23  Ala.  420  ;  1  Smith's 
Lead.  Cas.  934.  The  special  agreement  between  the  plaintiff 
and  defendant  is  silent  as  to  the  kind  of  car  to  be  furnished, 
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or  as  to  any  sjDecial  preparation  of  the  car  for  the  transporta- 
tion of  cattle,  or  as  to  what  special  duties  were  undertaken  by 
the  shipper  in  assumino;  to  load  and  take  charge  of  the  cattle 
during  the  carriage.  Evidence  of  a  usage  or  custom,  by  which 
the  shipper  is  to  bed  the  car,  known  to  him,  and  upon  which 
he  had  acted  in  making  previous  shipments,  is  adnjissible  for 
the  purpose  of  interpreting  and  explaining  the  intention, 
meaning  and  understanding  of  the  parties  in  making  the 
special  agreement. 

A  drover  of  cattle,  presumably,  is  more  acquainted  with 
their  habits,  tempers,  and  viciousness,  and  the  proper  mode  of 
management,  than  the  agents  and  servants  of  the  carrier,  and 
has  a  better  understanding  of  the  manner  of  loading,  so  as  to 
guard  against  the  risks  of  improper  loading.  Care  and  vigi- 
lance are  requisite  in  transporting  live  animals  by  a  mode  of 
conveyance  so  opposed  to  their  instincts,  and  calculated  to  ex- 
cite their  fears.  The  safety  of  the  cattle,  and  the  interests  of 
the  owner  suggest  the  propriety  of  his  undertaking  the  duty 
and  burden  of  loading,  transferring,  and  unloading,  and  retain- 
ing actual  charge.  There  is  nothing  unreasonable  in  the  pro- 
vision of  the  contract,  by  which  the  owner  assumed  to  load, 
transfer  and  i\nload.  P^or  any  injury  caused  by  over,  or  other 
improper  loading,  the  defendant  is  not  liable,  if  without  fault 
or  negligence  on  its  part. — Squi7'e  v.  N.  Y.  Central  R.  R.  Co.y 
98  Mass.  239 ;  Kimhall  v.  Rut.  cfe  Burl.  R.  R.  Co.,  26  Vt. 
supra.  , 

A  carrier  can  not,  by  contract,  relieve  himself  of  the  degree 
of  care  and  diligence  exacted  by  the  common  law.  Any  want 
of  such  care  and  diligence  is  negligence,  lie  can  exempt  him- 
self only  from  liability  for  loss  or  injury,  not  caused  by  his 
own  or  liis  servant's  negligence.  The  clause  of  the  contract 
exempting  the  defendant  '"from  all  other  damages  incidental 
to  railroad  w  steamboat  transportation,  which  sjiall  not  he 
established  to  have  been  caused  by  the  gross  negligence  m'  delin- 
quency of  any  of  the  officers  or  agents  of  the  said  railroad  or 
steamboat  companies,'''  is  unreasonable,  and  can  not  be  main- 
tained. The  exception  relieves  the  defendant  of  all  negligence 
less  than  gross.  An  injur}'  having  occurred,  the  o7ins  of  proof 
is  on  the  defendant  to  show,  not  only  that  the  cause  is  within 
the  exception,  but  that  it  was  without  negliu;ence  on  the  part 
of  the  defendant. — S.  cfc  N.  Ala.  R.  R.  Co.  v.  Henlien,  52 
Ala.  606  ;  Steele  <&  Burgess  v.  Townsend,  37  Ala.  247. 

A  carrier  owes  equal  duty  to  all  persons,  who  choose  to  em- 
ploy him  to  transport  freight.  He  is  under  no  obligation  to 
fjive  one  a  preference  over  others.  In  making  up  a  train^ 
arge  discretion  must  necessarily  be  allowed  the  company  in 
assigning  cars  to  different  positions.     It  is,  nevertheless,  the 
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duty  of  the  carrier  to  assign  a  car,  loaded  with  freight  of  a 
particular  nature,  such  position,  so  far  as  may  be  consistent 
with  the  safety  and  interests  of  other  shippers,  as  will  cause 
the  least  exposure  to  danger — not  of  shippers  exclusively  of 
the  same  kind  of  freight,  but  having  reference  to  the  nature 
and  character  of  all  kinds  and  classes  of  freight  being  trans- 
ported. Although  the  defendant  might  have,  consistently 
with  its  duty  to  other  shippers,  placed  the  car  at  a  greater  dis- 
tance from  the  engine,  if  the  injury  was  not  caused  by  its 
proximity  thereto,  the  defendant  is  not  liable  for  such  injury, 
if  there  was  no  negligence  on  its  part  causing  the  loss.  There 
does  not  appear  to  be  any  evidence,  on  which  to  predicate  the 
first  instruction  given  at  the  request  of  the  plaintiff,  and  for 
this  reason  the  charge  should  have  been  refused  ;  but  under 
our  rulings,  giving  an  abstract  charge,  if  it  asserts  a  correct 
legal  proposition,  is  not  a  reversible  error. 

The  cattle  were  consigned  to  New  Orleans.  The  measure 
of  damages  is  the  market  value  of  the  cattle  at  the  place  of 
destination,  less  the  expense  of  transportation,  although  the 
defendant  was  not  liable  for  any  injury  occurring  beyond  the 
terminus  of  its  road. — S.  (&  N.  'Ala.  R.  R.  Co.  v.  Wood,  72 
Ala.  451. 

Reversed  and  remanded. 


Arrington  v.  Morgan. 

Action  fw  Breach  of  Special  Contract. 

1.  County,  convicts  ;  contract  of  sub-hiring. — A  hirer  of  county  con- 
victs, under  contract  with  the  commissioners  court,  has  no  authority  to 
sub-let  them  to  another  person ;  and  such  contract  of  sub-hiring,  being 
illegal  and  void,  will  not  support  an  action. 

Appeal  from  Clarke  Circuit  Court, 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  A.  J.  Arrington,  against  Daniel 
L.  Morgan  and  others;  was  commenced  on  the  13th  August, 
1881,  and  was  founded  on  a  written  contract  by  which  plaintiff 
hired  and  sub-let  to  said  Morgan  (for  whom  the  other  defend- 
ants were  sureties)  the  county  convicts  of  Sumter  county,  whom 
the  plaintiff  had  hired  from  the  commissioners  court  of  said 
county.  The  said  contract,  a  copy  of  which  was  set  out  in  the 
complaint,  and  which  was  dated  April  26th,  1879,  recites  that 
"the  said  D.  L.  Morgan  hereby  hires  from  the  said  A.  J.  Ar- 
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rington,  for  the  year  1879,  all  the  convicts  whose  names  are 
hereto  annexed,  to-wit,"  "  and  all  others  that  may  be  hereafter 
sentenced  at  any  of  the  courts  of  said  county  during  said  .year; 
and  the  said  Morgan  does  hereby  agree  to  pay  the  said  Arring- 
ton $6.16  each,  per  month,  for  said  convicts,  to  be  paid  as  fol- 
lows;" "and  to  furnish  said  convicts  with  a  sufficiency  of  good 
and  wholesome  food,  with  medicines  and  medical  attention,  and 
a  sufficiency  of  good  and  comfortable  clothing ;  and  is  to  attend 
each  circuit  court  to  receive  said  convicts,  and  to  return  them 
to  the  sheriff  of  Sumter  county,  on  the  1st  day  of  January, 
1880,  unless  he  or  she  be  dead,  or  otherwise  legally  discharged." 
The  complaint  alleged,  in  an  amended  count,  that  the  plaintiff, 
on  the  16th  December,  1878,  entered  into  a  written  contract 
with  the  judge  of  probate  and  county  commissioners  of  Sumter 
county,  "for  the  hire  of  the  persons  convicted  and  to  be  con- 
victed and  sentenced  to  hard  labor  for  the  year  1879,  and  by 
the  terms  thereof  bound  himself,  among  other  things,  to  deliver 
at  the  jail  of  Sumter  county,  on  the  31st  December,  1879,  all 
the  convicts  he  received  from  said  county,  except  those  who 
died,  or  whose  term  of  service  had  expired,  or  who  had  been 
legally  discharged ;"  that  this  contract  was  in  force  and  unde- 
termined, and  was  well  known  to  the  defendants,  at  the  time 
they  entered  into  said  contract  of  re-hiring  with  plaintiff  for 
said  convicts.  The  breaches  assigned  in  the  complaint  were, 
that  the  defendants  had  not  paid  the  stipulated  hires,  and  had 
not  delivered  the  convicts  at  the  termination  of  the  contract, 
but  had  suffered  some  of  them  to  escape,  whereby  plaintiff  was 
damnified,  etc.  The  defendants  demurred  to  the  complaint, 
and  to  each  count  thereof,  on  the  ground  that  the  contract  set 
out  was  contrary  to  public  policy,  illegal  and  void,  and  no  ac- 
tion would  lie  for  its  breach.  fThe  court  sustained  the  demur- 
rer, and  its  judgment  thereon  is  now  assigned  as  error. 

D.  C.  Anderson,  for  appellant,  cited  Ware  v.  Jones,  61  Ala. 
295  ;  1  Brick.  Dig.  386,  §  164  ;  2  Chitty's  Contr.  977,  979,  982. 

J.  Y.  KiLPATRiCK,  contra,  cited  iSto^  V.  Metcalfe  [ante  p.  42]. 

SOMERVILLE,  J.— In  the  case  of  The  StaU  v.  Metcalfe, 
decided  at  the  last  term  \ante,  p.  42],.  it  was  held,  that  a  con- 
tract for  the  hire  of  county  convicts,  made  with  the  hirer  by 
the  probate  judge,  without  any  order  or  authority  of  the  com- 
missioners court,  was  illegal,  and  the  agreement  of  the  hirer  to 
pay  for  the  convicts'  services  was  void,  as  against  the  public 
policy.  The  plaintiff  was  debarred  from  recovery,  because  he 
required  aid  from  an  illegal  transaction  in  order  to  establish 
his  cause  of  action. 
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In  the  present  case,  the  plaintiff,  Arrington,  hired  several 
convicts  from  the  court  of  county  commissioners  of  Sumter 
county ;  and  the  hiring  seems  to  have  been  conducted  in  ac- 
cordance with  the  statute  regulating  the  system  of  hard  labor 
for  the  county. — Code,  1876,  §§  4465  et  seq.  The  plaintiff, 
thereupon,  sub-let  these  convicts  to  the  defendants,  Morgan 
and  others,  without  any  authority  of  the  commissioners  court, 
and  required  of  defendants,  as  sub-hirers,  a  written  agreement 
to  pay  hire  at  stipulated  rates,  with  other  covenants  substan- 
tially the  same  as  those  contained  in  the  bond  exacted  under 
the  statute  from  the  plaintiff,  as  original  hirer. 

The  (juestion  for  decision  is,  whether  the  contract  sued  on  is 
illegal.  If  so,  the  case  can  not  be  distinguished  from  that  of 
The  State  v.  Metcalfe,  supra.  We  can  see  no  authority  in  the 
statute  for  the  hirer  of  convicts  to  sub-hire  them  to  others.  The 
only  authority  given  to  any  one  to  let  such  convicts  to  hire  is 
that  conferred  on  the  court  of  county  commissioners,  under 
whose  superintendence  and  control  the  hard  labor  system  of  the 
several  counties  is  placed,  with  power  to  determine  in  what 
manner,  and  on  what  particular  works,  the  labor  shall  be  per- 
formed.— Code,  1876,  ^J^  4465-69.  The  hirer  is  required  to 
give  bond,  with  sureties,  to  pay  the  hire  agreed  on,  and  to  fur- 
nish the  convict  with  ''a  sufficiency  of  good  and  wholesome 
food,  with  medicine  and  medical  attendance  when  necessary," 
and,  in  some  cases,  specified  articles  of  clothing. — Code,  §§ 
4470-71. 

This  statute  is  strictly  penal  in  its  nature,  being  designed  to 
enforce  a  species  of  involuntary  servitude  in  the  nature  of 
legalized  slavery,  incurred  by  the  conimission  of  crime.  Being 
in  I'estriction  of  the  citizen's  liberty,  such  a  statute  can  not  be 
enlarged  by  implication,  or  extended  to  cases  not  ol)vionsly 
within  its  words  and  purport.  The  servitude  legalized  is  that 
incurred  by  the  act  of  the  commissioners  court  in  letting  the 
convicts  to  some  person,  whom  they  are  authorized  to  select, 
and  who  may  be  selected  because  of  his  good  standing  and 
peculiar  titiiess  to  take  custody  of  the  hirelings.  The  statute 
nowhere  permits,  expressly,  or  i>y  the  remotest  implication,  a 
sub-hiring  to  another  and  distinct  person.  This  would  be  tan- 
tamount to  allowing  an  assignment  of  the  contract  of  hiring, 
without  permission  of  the  commissioners  court.  It  would  not 
only  be  contrary  to  the  policy  of  the  law,  as  tending  obviously 
to  results  in  violation  of  the  purpose  and  spirit  of  the  whole 
system  of  hard  labor,  but  it  is  unauthorized  by  the  plain  words 
of  the  statute,  and,  therefore,  prohibited  by  implication. 

The  rulings  of  the  court  are  free  from  error,  and  the  judg- 
ment is  affirmed. 
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ACCOMPLICE.     See  Criminal  Law. 

ACKNOWLEDGMENT.     See  Fraud. 

ACTION. 

1.  Right  of  action  under  executory  contract  of  sale. — Under  a  contract 
for  the  sale  of  a  designated  number  of  bundles  of  cotton^  ties, 
which  were  never  delivered,  separated  from  the  bulk,  or  set  apart 
for  the  purchaser,  or  otherwise  distinguished  or  pointed  out  as  the 
particular  bundles  sold,  being  executory,  and  not  passing  any  title, 
legal  or  equitable,  the  party  contracting  to  purchase  has  no  cause 
of  action  against  a  subsequent  purchaser  who  had  taken  posses- 
sion.    Fry  V.  Mobile  Savings  Bank,  473. 

ADVANCES.     See  Contracts  ;  Landlord  and  Tenant. 
ADVERSE  POSSESSION. 

1.  Possession  of  part  of  tract  of  land  under  color  of  title  ;   effect  of. 

Where  one  in  possession  of  land  holds  under  color  of  title,  and 
there  is  no  antagonistic  possession,  the  actual  possession  of  a  part 
of  the  premises  will  be  regarded  as  constructive  possession  of  the 
whole  according  to  the  boundaries  contained  in  the  deed  or  other 
muniment  of  title.     Brady  v.  Huff,  80. 

2.  Possession  of  land  under  parol  gift ;  when  adverse. — Possession  of 

land  by  a  donee,  under  a  mere  parol  gift,  accompanied  with  a  claim 
of  right,  is  an  adverse  holding  as  against  the  donor,  which,  if  con- 
tinued without  interruption  for  ten  years,  is  protected  by  the 
statute  of  limitations,  and  matures  into  a  good  title.  Vandiveer  v. 
Stickney,  225. 

3.  Same. — That  such  a  parol  gift  conveys  no  title,  and  only  operates  as 

a  mere  tenancy  at  will,  capable  of  revocation  or  disaffirmance  by 
the  donor  at  any  time  before  the  bar  is  complete,  is  immaterial ; 
it  is  evidence  of  the  beginning  of  an  adverse  possession  by  the 
donee,  which  can  only  be  repelled  by  showing  a  subsequent  recog- 
nition of  the  donor's  superior  title.     Ih.  225. 

4.  (Same  ;  when  conveyance  rendered  void  by  adverse  holding. — A  mort- 

gage of  the  land  by  the  donor  to  a  stranger,  during  such  adverse 
possession  by  the  donee,  is  void,  although  the  donee  may  know 
that  his  title  is  defective,  and  the  mortgagee  has  no  actual  notice 
of  the  adverse  holding.    lb.  225. 

5.  Adverse  possession  of  land  under  parol  gift ;  effect  of  subsequent  pos- 

session by  donor  as  donee's  tenant. — The  fact  that  the  mortgagor 
was,  in  such  case,  in  the  temporary  occupancy  of  a  portion  of  the 
land,  at  the  time  of  the  execution  of  the  mortgage,  is  immaterial, 
if  he  entered  after  the  commencement  of  the  donee's  adverse  pos- 
session, and  holds  as  a  mere  tenant  of  the  latter,  fully  recognizing 
his  title  as  landlord  and  owner ;  the  settled  doctrine  in  this  State 
being,  that  the  possession  of  the  tenant  is  the  possession  of  the 
landlord,  and  notice  of  the  former  is  notice  of  the  latter,    lb.  225. 

6.  Adverse  possession  of  land  ;  what  necessary  to  avoid  deed  executed  by 

39 
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party  out  of  possession. — To  avoid  a  deed  to  land  executed  by  a 
party  out  of  possession,  on  account  of  the  adverse  possession  of  a 
third  party,  it  is  not  required  that  the  possession  of  the  latter 
should  have  been  under  a  bona  fide  claim  of  right  to  the  premises, 
or  under  the  honest  belief  that  his  title  was  good  ;  it  is  sufficient 
if  he  claimed  in  independent  right,  adversely.    Bernstein  v.  Humes, 

7.  Same  ;  when  not  e.viended  by  constructive  possession. — ^Adverse  pos- 

session of  land,  without  color  of  title,  is  limited  to  actual  occu- 
pancy ;  the  rule,  that  the  possession  of  a  part  of  a  tract  will  be 
regarded  as  constructive  possession  of  the  whole,  not  applying  to 
such  a  case.     Dothard  v.  Denson,  4S3. 

8.  Same;  claim  of  easement  confers  no  right  to  fee. — The  claim  of  a 

mere  easement,  or  other  right  in  land  less  than  the  entire  fee,  does 
not  confer  any  adverse  right  to  the  fee;  but,  to  have  that  effect, 
under  the  statute  of  limitations,  "  the  claim  must  be  of  the  entire 
,  title,  exclusive  of  the  title  of  any  other  person."    lb.  483. 

See  Chancery,  4 ;  Tenants  in  Cojimom  ;  E.iectment. 
AGENCY. 

1.  Suit  on  telegraph  company's  contract  for  delivery  of  message. — If  an 

agent,  in  delivering  and  paying  for  a  message  to  be  forwarded  by 
a  telegraph  company,  discloses  the  name  of  his  principal,  for  whom 
he  is  acting,  the  contract  for  the  transmission  and  delivery  of  the 
message  being  oral,  this  makes  it  the  principal's  contract,  upon 
which  lie  can,  and  should  sue  in  his  own  name.  Dougherty  v.  Am. 
Union  Tel.  Co.,  16S. 

2.  When  report  by  agent  to  principal  not  hearsay. — When  an  exchange 

of  personal  property  is  made  by  an  agent  for  his  principal,  the  re- 
port of  the  transaction  by  the  former  to  the  latter  for  ratification 
is  not  hearsay,  but  a  part  of  the  res  gestiv,  in  a  suit  involving  the 
title  to  the  property  received  by  the  agent  in  the  exchange. 
Meyer  v.  Hearst,  390. 

3.  Proof  of ;  acts  and  declarations  of  agent. — The  general  rule  is,  that 

the  fact  of  agency  must  be  proved,  before,  the  acts,  declarations  or 
admissions  of  the  agent  can  be  received  as  evidence  against  the 
principal ;  but,  where  the  fact  of  the  agency  rests  in  parol,  or  is  to 
be  inferred  from  the  conduct  Qf  the  principal,  if  there  is  any  evi- 
dence tending  to  show  the  agency,  the  acts  or  declarations  of  the 
agent  are  admissible  as  eviderfce,  and  the  jury  must  determine  the 
question  of  agency  lel  non.  Martin,  Dumee  &  Co.  v.  Brown,  Ship- 
ley &  Co.,  443. 

4.  Joint  power  of  attorney  ;  how  e.rercised. — In  private  agencies,  a  joint 

power  of  attorney  to  two  or  more  persons  can  not  be  executed  by 
one  of  them  alone ;  but  in  its  execution  all  must  act  jointly.  Loeb 
ct'  Bro.  V.  Drakeford,  464- 

5.  Same  ;  delegation  of. — Nor  can  one  of  the  agents  delegate  to  another 

authority  to  act  for  him  in  the  execution  of  such  power.     lb.  4(>4- 

See  Attachment  Bond,  4. 

AMBKiUITY. 

1.  Latent  ambiguity  in  written  contract ;  admissibility  of  parol  ]>  roof  in 
explanation  of. — By  written  contract,  S.  agreed  to  saw  lumber  for 
H.  "  at  the  price  of  two  dollars  per  thousand  feet,"  without  indi- 
cating the  rule  or  mode  by  which  the  lumber  should  be  measured. 
At  the  time  the  contract  was  made,  there  existed  two  rules  or 
modes  of  measurement,  well  known  and  understood  by  those  en- 
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gaged  in  the  business  of  sawing  lumber,  and  differing  in  results ; 
one  being  to  measure  the  logs  before  sawing  them,  and  then,  by 
calculation,  to  ascertain  what  quantity  of  lumber  they  would  pro- 
duce when  sawed  into  inch  boards ;  and  the  other,  to  estimate  the 
lumber  by  actual  measurement  after  sawing.  Hfild,  that  the 
words,  "  at  the  price  of  two  dollars  per  thousand  feet,"  created  a 
latent  ambiguity  in  the  contract,  and  that,  in  an  action  on  the 
contract,  parol  evidence  was  admissible  to  show  the  rule  or  mode 
of  measurement,  in  reference  to  which  the  parties  contracted. 
Smith  V.  Aiken,  209. 
2.  Contract  for  sale  of  land ;  when  aided  by  parol  as  to  description. 
While  a  contract  for  the  sale  of  land,  described  as  "  sixty  acres 
Comida  and  Cone  bottom,  also  ten  acres  hill-side  woodland  adjoin- 
ing the  Mitchell  tract,"  unaided  by  extraneous  evidence,  is  void 
for  uncertainty  of  description,  it  is  competent  to  show  by  parol 
evidence,  in  aid  of  the  contract,  that,  in  pursuance  of  its  terms, 
the  land  intended  to  be  sold  was  pointed  out  and  designated  by 
the  parties,  and  that  the  purchaser  was  placed  in  possession 
thereof;  and  when  thus  aided,  the  ambiguity  is  cured,  and  the 
land  identified  by  the  acts  of  the  parties.  Meyer  Bros.  v.  Mitchell, 
475. 

AMENDMENTS. 

1.  Amendment  of  hill  in  equity  ;  office  of. — The  office  of  an  amended 

bill,  when  it  is  not  employed  under  the  statute  for  the  purpose  of 
introducing  supplemental  matter,  facts  occurring  after  the  filing  of 
the  original  bill,  is  the  curing  of  defects  in  the  original  bill,  and  not 
the  introduction  of  new  matter,  varying  substantially  the  relief 
prayed,  or  the  right  in  which  it  is  claimed.  Ward,  Adm'r,  v.  Pat- 
ton,  201. 

2.  Bill  in  double  aspect ;  relief  in  either  aspect  must  he  the  same. — While 

a  bill  in  equity  may  be  framed  originally  in  a  double  aspect,  or  in 
the  alternative,  or,  if  not  so  framed  originally,  may,  by  amend- 
ment, be  converted  into  a  bill  of  that  character,  this  does  not  au- 
thorize the  introduction  into  the  bill  as  originally  filed,  or  as 
amended,  several  inconsistent  claims  to  relief,  founded  on  different 
states  of  fact,  either  of  which,  if  true,  would  entitle  the  complain- 
ant to  relief  of  a  wholly  different  character  ;  but  each  alternative 
must  be  the  foundation  for  like  relief,  or  for  relief  of  the  same  char- 
acter,    lb.  207. 

3.  When  amendment  a  departure  from  original  bill. — A  bill  having  been 

filed  by  a  judgment  creditor  of  F.  against  P.  and  others,  to  redeem 
lands  which  had  been  purchased  by  P.  at  sherifi"'8  sale,  and  after- 
wards redeemed  from  him  by  another  judgment  creditor  of  F.,  it 
was,  by  amendments,  converted  into  a  bill  for  the  enforcement  of 
a  trust  concerning  the  lands,  alleged  to  have  arisen  from  an  agree- 
ment into  which  the  complainant,  P.  and  the  other  judgment  credi- 
tor of  F.  had  entered  ;  and  afterwards,  by  another  amendment,  all 
the  parties  were  stricken  out  except  P.,  and  the  bill  reduced  to  a 
demand  for  the  recoverv  of  damages  from  P. ,  because,  by  an  aliena- 
tion to  a  stranger  pending  the  suit,  he  had  incapacitated  himself 
from  executing  the  trust,  or  performing  the  agreement.  Held,  that 
the  amenchnents  departed  entirely  from  the  case  made  by  the 
original  bill,  and  that  there  was  no  error  in  the  decree  of  the  chan- 
cery court  sustaining  a  demurrer  thereto.    lb.  207. 

4.  When  amendment  to  bill  in  equity  properly  allowed. — To  an  original 

bill,  filed  by  an  assignee  of  a  note  given  for  unpaid  balance  of  the 

{)urchase-money  for  land,  for  the  purpose  of  enforcing  a  vendor's 
ien,  alleging  that  the  note  was  transferred  l)y  delivery  merely,  an 


612  INDEX. 

AMENDMENTS— CojJimwed. 

amendment,  striking  out  this  allegation,  and  inserting  in  lieu 
thereof  an  averment,  that  the  note  was  transferred  by  indorsement, 
is  properly  allowed.     Prickett  &  Maddox  v.  Sibert,  Ad)n'r,  315. 

5.  Amendment  to  bill  in  equity  ;  relation  to  commencement  of  suit. — The 

rule  is  general,  in  a  court  of  equity,  that  an  original  and  amended 
bill  is  to  be  regarded  simply  as  an  entirety,  constituting  bat  one 
record,  the  amended  bill  relating  back  to  the  filing  of  the  original 
bill;  but  this  doctrine  of  relation,  being  a  fiction  of  law  intended 
to  promote  the  administration  of  justice,  is  never  permitted  to  op- 
erate so  as  to  prejudice  the  right,  or  to  work  injustice.  Adams  v. 
Phillips,  Ex'r.c,  461. 

6.  Same. — If,  in  the  exercise  of  the  right  of  amendment,  new  matters 

or  claims  are  asserted,  not  within  the  lis  pendens,  if  the  amend- 
ment is  not  merely  and  strictly  remedial,  curing  a  defective  or  im- 
perfective  statement  of  the  cause  of  action  in  the  original  bill,  or 
merely  modifying  or  varying  its  allegations,  the  matter  or  claim 
introduced  by  the  amendment  will  not  be  referred  to  the  filing  of 
the  original  bill,  to  the  prejudice  or  injury  of  the  parties  against 
whom  the  amendment  is  made ;  but  if  the  amended  bill  asserts 
the  same  title,  seeks  the  same  relief,  corrects  only  an  erroneous 
statement  of  the  cause  of  action  in  the  original  bill,  or  supplies  a 
defective  statement,  not  introducing  any  new  matter  or  claim,  it 
relates  back  to  the  tiling  of  the  original  bill.     lb.  4^1. 

7.  Same. — A  demurrer  to  an  original  bill,  filed  to  enforce  a  vendor's 

lien  on  land,  having  been  sustained  on  the  ground,  that  the  con- 
tract of  sale  affirmatively  appeared  to  be  within  the  statute  of 
frauds  (it  resting,  according  to  the  averments,  in  parol  merely,  and 
possession  under  it  only  being  averred),  an  amendment  seeking  to 
avoid  the  statute  of  frauds  by  the  additional  averment  of  a  contem- 
poraneous part  payment  of  the  pnrchase-money,  being  strictly 
remedial  of  an  imperfect  statement  in  the  original  bill  of  facts  at- 
tending the  making  of  the  contract,  relates  back  to  the  filing  of  the 
original  bill,  although  the  efiect  of  such  relation  is,  to  take  the 
complainant's  demand  without  the  bar  arising  from  the  lapse  of 
time,  if  computed  from  the  filing  of  the  amendment.     lb.  461. 

8.  Amendment  of  record  nunc  pro  tunc;  evidence  in  support  of . — On  a 

motion  to  amend  a  record  nunc  pro  tunc,  parol  evidence  is  never 
admissible;  but  the  court,  in  considering  such  motion,  can  only 
look  to  matters  of  record,  or  quasi  of  record,  including  any  entry 
or  order  made  by  or  under  the  authoritvof  the  court,  in  some  book 
belonging  to  the  oflice,  and  authorized  to  be  kept  by  law,  or  to 
papers  on  file  in  the  cause,  which  may  properly  be  considered  as 
quasi  records  of  the  court.     Herring  v.  Cherry,  Smith  ct  Co.,  376. 

9.  Same  ;  when  entry  of  judgment  can  not  be  made. — An  amendment  of 

the  record  nunc  pro  tunc,  by  entry  of  a  judgment  for  the  plaintiff, 
can  not  be  made  on  a  paper  found  in  the  file,  not  entitled  in  the 
cause,  and  not  marked  filed,  purporting  to  be  a  verdict  of  the  jury 
"  for  the  plaintiir,"  and  to  be  signed  by  the  foreman,  in  the  ab- 
sence of  some  entry  or  memorandum  on  the  judge's  docket,  or 
other  record  evidence,  tliat  a  judgment  was  rendered  in  the  cause 
at  the  term  the  trial  is  alleged  to  have  taken  place.     lb.  376. 

10.  Same  ;  admissihility  of  parol  evidence. — In  such  case,  it  is  not  per- 

missible to  prove  by  parol  evidence,  that  there  was  a  trial  of  tlie 
cause  before  a  jury,  and  that  the  paper  purporting  to  be  a  verdict 
was  in  fact  the  verdict  returned  l)y  the  jury.     lb.  370. 

11.  When  amendment  of  writ  and  bond  in  an  attachment  suit  free  from 

error,  see  Mohr  v.  Chaffe  Bros,  cfc  Co.,  387. 

See  Chancery,  11  ;  Criminal  Law, 
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ASSIGNMENT. 

1.  Assignment  of  debt  in  equity ;  what  operates  as. — In  a  court  of  equity, 
an  assijrnment  of  a  debt  may  be  in  writing  or  by  parol,  and  no 
particular  form  therefor  is  essential ;  it  is  suflicient  if  there  is  an 
intentional  transfer  or  making  over  of  the  subject-matter,  confer- 
ring a  complete  and  present  right  on  the  assignee.  Lowery  v.  Pe- 
terson, 109. 

ATTACHMENT. 

1.  Attachment    against  partnership  by  firm   name  ;  on   ivhat  property 

leviable. — An  attachment  against  a  partnershij)  by  its  firm  or  com- 
mon name,  without  mention  of  the  names  of  the  individual  part- 
ners, can  only  be  levied  on  paitnership  property ;  it  can  not  be 
levied  on  the  individual  property  of  the  partners.  Watts  v.  Rice 
&  Wilson,  289 

2.  Attachment  issued  for  cause  not  authorized  by  statute  ;  remedy  for. 

When  an  attachment  is  sued  out  for  a  cause  of  action  upon  which 
the  statutes  do  not  authorize  its  issue,  the  irregularity  can  not  be 
reached  by  a  plea  in  abatement,  or  by  a  motion  to  quash  ;  but  the 
appropriate  method  of  reaching  such  irregularity  is  a  rule  upon 
the  plaintiff  to  show  cause  against  the  dissolution  of  the  writ  and 
its  levy ;  and  the  motion  for  the  rule  must  precede  a  plea  to  the 
inerits.     Drakford  v.  Turk,  339. 

3.  Lien  of  landlord  on  crops  groivn  on  rented  lands  ;  when  does  not  exist 

in  favor  of  mortgagee  of  landlord. — A  mortgagee,  giving  notice  to 
the  tenant  of  the  mortgagor,  that  he  claims  the  rent  falling  due  in 
the  future,  does  not  become,  by  virtue  of  the  notice,  entitled  to  the 
statutory  lien  on  the  crops  grown  on  the  rented  premises  for  the 
payment  of  the  rent ;  nor  can  he  enforce  the  hen  by  attachment. 
lb.  339. 

4.  Motion  to  dismiss  and  strike  from  docket  in  attachment  suit ;  when 

not  revisable  on  appeal. — Motions  made  in  the  City  Court  of  Mont- 
gomery, in  an  attachment  suit  on  the  docket  of  that  court,  to  strike 
the  cause  from  the  docket  and  dismiss,  on  the  ground  that  it  ap- 
pears from  the  bontl  and  writ,  that  the  attachment  is  returnable 
to,  and  the  cause  triable  in  the  Circuit  Court  of  Montgomery 
county,  are  but  the  equivalent  of  a  motion  to  quash  the  attachment 
because  of  defects  or  irregularities  in  the  affidavit,  bond  and  writ ; 
and,  being  addressed  to  the  sound  discretion  of  the  primary  court, 
the  action  of  the  court  in  overruling  them  can  not  be  reviewed  on 
appeal.     Mohr  v.  Chaffe  Bros.  &  Co.,  387. 

5.  Bond  and  ivrit  in  attachment ;  amendment  of. — A  ruling  of  the  pri- 

mary court,  in  such  case,  allowing  the  writ  to  be  amended,  and  a 
new  bond  to  be  executed,  so  as  to  make  it  appear  that  the  attach- 
ment was  returnable  to  the  city  court,  is,  under  the  statute,  free 
from  error.     lb.  387. 

6.  \Mien  plea  in  abatement  defective. — A  plea  in  abatement  in  an  at- 

tachment suit,  which  craves  oyer  of  the  aflidavit,  bond  and  writ, 
and  sets  them  out,  but  fails  to  specify  or  point  out  any  defect  or 
irregularity  in  either,  is  fatally  defective  on  demurrer.     lb.  387. 

See    Attachment  Bond  ;  Chancery,  31-35  ;  Trial  of  Right 
OF  Property. 

ATTACHMENT  BOND. 

1.   Vexation  alone  no  ground  of  recovery  on. — Vexation  without  wrong 
gives  no  right  of  action;  and  hence,  in  a  suit  on  an  attachment 
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bond,  no  recovery  can  be  had  unless  the  attachment  was  wrongful. 
Jackson  v.  Smith,  97. 

2.  Liability  on,  xvhen  attachment  wrongful. — If,  when  an  attachment  is 

sued  out,  no  statutory  ground  for  it  exists,  it  is  wrongful,  no  mat- 
ter how  honestly  or  sincerely  the  plaintiff  may  have  acted  in  suing 
it  out;  and  for  such  wrongful  act,  although  done  by  an  agent 
without  express  direction,  the  principal  and  sureties  on  the  at- 
tachment bond  are  liable,     lb.  97. 

3.  Damages  as  affected  by  probable  cause  ;  wlicn  malice  inferred. — When 

an  attachment  is  sued  out  by  one  having  probable  cause  for  believ- 
ing the  facts  exist  which,  if  true,  would  authorize  an  attachment, 
only  actual  damages  can  be  recovered,  although  in  fact  no  ground 
existed ;  but  if,  in  such  case,  there  is  no  sufficient  evidence  of 
probable  cause,  the  jury  may  infer  malice  or  vexation  from  the 
absence  of  such  proof,  and  vindictive  or  exemplary  damages  may 
be  recovered.    lb.  97. 

4.  Exemplary  damages  not  recoverable  on  unauthorized  malice  of  agent. 

A  principal  is  not  responsible  for  the  malice,  vaxation  or  wanton- 
ness of  his  agent  in  suing  out  an  attachment,  unless  he  authorized 
or  participated  in  it;  and  such  authority  or  participation,  to  ren- 
der the  principal  liable,  must  be  proved ;  it  can  not  be  inferred 
from  the  mere  relation  of  principal  and  agent.     lb.  97. 

5.  When  evidence  of  agent's  malice  admissible. — In  a  suit  on  an  attach- 

ment bond,  whether  against  the  principal  or  surety,  the  unau- 
thorized malice  or  vexation  of  the  agent  not  being  a  ground  of  re- 
covery, evidence  of  it  should  not  be  allowed  to  go  to  the  jurv. 
lb.  97. 

6.  Measure  of  actual  damages. — Damages,  to  be  recoverable  in  an  ac- 

tion on  an  attachment  bond,  must  be  the  natural  and  proximate 
result  of  the  wrongful,  or  wrongful  and  vexatious  suing  out  of  the 
attachment ;  they  must  not  be  the  accidental,  contingent,  or  specu- 
lative consequence  resulting  therefrom.     lb.  97. 

7.  What  evidence  admissible. — In  an  action  on  an  attachment  bond,  it 

is  not  competent  for  the  plaintifi"  to  testify  that  the  effect  of  the  at- 
tachment on  him  was  to  prevent  him  fronx  making  a  crop,  and 
from  doing  any  business,  and  that  it  ruined  him  ;  or  to  prove  that 
he  was  a  man  of  limited  means.    lb.  97. 

8.  Same. — It  was  further  held  that  the  primary  court  erred  in  allowing 

proof  to  be  made  in  this  case  by  the  plaintiff,  (1)  when  and  how 
he  obtained  money  which  he  placed  on  deposit  with  his  surety  on 
a  replevy  bond  executed  by  him  in  the  attachment  suit,  the  fact 
of  such  deposit  not  having  been  proved  against  him  ;  (2)  how  he 
had  lived  after  the  attachment  was  levied,  it  not  being  in  rebuttal 
to  any  thing  proved  against  him ;  and  (3)  that  the  plaintiff  said  to 
witnesses  that  he  was  not  going  to  Texas,  when  it  is  not  shown  to 
have  been  a  part  of  the  res  gestx.    lb.  97. 

9.  Attachment  against  partnership  ;  extent  of  recovery  on  bond. — In  a 

suit  on  a  bond  executed  for  the  purpose  of  suing  out  an  attachment 
■  against  a  partnership  by  its  firm  name,  payable  to  the  partnership 
by  its  firm  name,  and  conditioned,  in  the  event  of  a  failure  to 
prosecute  the  attachment  to  effect,  to  pay  the  defendants,  as  part- 
ners, "  all  suchdamages  as  they  might  sustain  from  the  wrongful 
or  vexatious  suing  out  of  such  attachment,"  no   recovery  can 

f)roperly  be  had  for  any  damage  sustained  by  one  of  the  partners, 
)y  reason  of  a  wrongful  levy  of  the  attachment  on  his  individual 
property.     Watts  v.  Mice  &  Wilson,  289. 

10.  Same ;  suit  on  bond;  what  admissible  as  evidence  of  malice. — In 
such  case,  however,  it  is  competent  to  prove  such  levy,  and  at- 
tendant circumstances  of  aggravation,  wantonness  or  gross  negli- 


INDEX.  615 

ATTACHMENT  BOND— Co/Utn«e(Z. 

gence,  for  the  purpose  of  proving  that  legal  malice  which  authorizes 
the  recovery  of  exemplary  damages.  lb.  289. 
II.  Same  ;  res  adjndicata. — In  a  suit  on  a  bond,  executed  for  the  pur- 
pose of  obtaining  an  attachment  against  a  partnership  by  its  firm 
name,  and  conditioned,  on  failure  to  prosecute  the  suit  to  effect, 
to  pay  the  defendants,  as  partners,  "all  such  damages  as  they 
might  sustain  from  the  wrongful  or  vexatious  suing  out  of  such  at- 
tachment," evidence  was  introduced  showing  that  the  individual 
property  of  one  of  the  partners,  of  the  value  of  more  tlian  three 
times  the  amount  of  the  debt  claimed  in  the  attachment,  and  more 
than  the  penalty  of  the  bond,  was  levied  on  under  the  writ;  it  not 
appearing  for  what  purpose  the  evidence  was  introduced,  or  that 
its  admissibility  was  sought  to  be  limited,  or  that  the  value  of  the 
property  actually  entered  into  the  verdict  of  the  jury  as  an  element 
of  damage,  otherwise  than  as  may  be  implied  by  presumption  of 
law  from  the  facts  in  evidence.     Held, 

(a)  That  the  recovery  of  the  value  of  such  property,  or  the  lia- 
bility of  the  defendants  for  it,  was  not  one  of  the  issues  actually 
decided,  or  necessarily  involved  in  the  suit  on  the  attachment 
bond,  and  it  was  not,  for  this  reason,  res  adjudicata  between  the 
parties. 

(/>)  That  a  judgment  in  favor  of  the  plaintiffs  in  the  suit  on  the 
bond  for  the  full  penalty,  though  paid,  does  not  estop  the  partner 
whose  property  was  levied  on  from  claiming  it,  in  the  attachment 
suit,  as  exempt.     lb.  289. 

ATTORNEY  AND  CLIENT. 

1.  Attorney-at'law  ;  pouter  of  court  to  compel  payment  of  money  into 

court. — When  a  practicing  attorney  receives,  as  such,  money  or 
any  thing  else  of  value,  by  virtue  of  an  order  of  court,  made  in  a 
case  in  which  he  is  counsel,  and,  before  he  has  turned  the  same 
over  to  his  client,  it  is  ascertained  and  decreed  that  the  order  has 
been  unadvisedly  and  erroneously  granted,  it  is  in  the  power  of 
the  court  to  order  its  restoration  to  its  former  custody,  and  to  en- 
force obedient^e  to  such  order ;  and,  in  such  case,  the  presumed 
presence  of  the  attorney  in  court  renders  it  unnecessary  to  show 
actual  notice  prior  to  the  primary  order  of  restoration.  Pinkard  v. 
Allen's  Adm'r,  73. 

2.  Same.  If,  however,  compulsory  measures  are  invoked  against  the 

attorney,  there  should  be  notice,  and  an  opportunity  to  show  cause 
should  be  allowed  him.     lb.  73. 

3.  When  attorney's  authority  to  execute  contract  can  not  be  question- 

ed by  strangers,  see  Price,  Ex'rx,  v.  Carney,  546. 

4.  Notice  to  attorney  notice  to  client — Notice  to  an  attorney,  while  in  the 

employment  and  service  of  his  client,  of  facts  connected  with  the 
business  in  which  he  is  engaged,  operates  ae  notice  to  the  client. 
lb.  546. 

See  Champerty. 

BANKRUPTCY. 

1.  Sale  by  assignee  in  bankruptcy  under  bankrupt  law  of  1867  ;  authority 
to  make. — The  authority  of  an  assignee  in  bankruptcy  to  sell  the 
property  of  the  bankrupt  under  the  bankrupt  law  of  1867,  may  be 
reduced  substantially  to  two  methods :  First,  a  sale  without  an 
order  of  court,  in  which  case  the  assignee  sells  simply  the  unas- 
certained interest  of  the  bankrupt,  leaving  to  the  purchaser  the 
right  and  duty  of  settling  and  determining  all  controversies  as 
to  disputed  ownership,  and  all  litigation  that  may  grow  out  of 
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such  disputed  ownership ;  and  second,  a  sale  of  the  entire  prop- 
ert}',  and  the  entire  title  to  it,  freed  from  all  conflicting  claims  and 
liens,  under  section  5063  of  the  U.  S.  Rev.  Statutes,  thereby 
placing  and  leaving  its  proceeds  in  its  stead,  as  the  subject  of  con- 
tention and  litigation ;  and  between  these  two  methods  there  is  no 
middle  ground,  to  which  the  assignee  is  authorized  to  resort. 
Tenn.  &  Coosa  R.  R.  Co.  v.  East  Ala.  Ry.  Co.,  516. 

2.  Same  ;  when  sale  does  not  conform  to  §  .5063  Rev.  Statutes  ;  limitation 

tinder  §  5057  of  Rev.  Statutes. — Where,  on  the  petition  of  an  as- 
signee in  bankr.uptcy,  a  decree  is  made  in  the  bankrupt  court  re- 
cognizing and  establishing  the  priority  of  the  lien  of  a  creditor  who 
is  alone  made  a  party  to  the  petition,  and  directing  a  sale  of  the 
bankrupt's  property  subject  to  the  lien,  but  freed  from  all  other 
liens,  a  sale  made  under  such  decree  does  not  conform  to  the  pro- 
visions of  section  5063  of  the  U.  S.  Rev.  Statutes;  and  a  claimant 
of  part  of  the  property  sold,  who  was  not  made  a  party  to  the  pe- 
tition, and  who  had  no  notice  of  the  proceedings,  is  not  barred 
under  the  provisions  of  section  5057  of  the  Rev.  Statutes,  because 
he  did  not,  within  two  years,  prefer  his-  claim  in  the  bankrupt 
court.     lb.  516. 

3.  Property  of  bankrupt ;  interest  of  assignee  in. — Where  the  property 

of  a  bankrupt  has  not  been  conveyed  in  fraud  of  his  creditors,  the 
assignee  in  bankruptcy  takes  no  greater  interest  in,  or  better  title 
to  it,  than  the  bankrupt  himself  had.     lb.  516. 

4.  Possession  of  vendee  under  executory  contract  of  purchase  ;   when  an 

estoppel. — Where  a  party  goes  into  possession  of  real  estate  under 
an  executory  contract  of  purchase,  he  is  estopped  from  disputing 
his  vendor's  title ;  and,  on  his  being  declared  a  bankrupt,  his  as- 
signee, standing  in  his  shoes,  is  equally  estopped. 

5.  Bankruptcy  ;  limitation  of  two  years   under   §  5057  Rev.  Statutes. 

Section  5057  of  the  Rev.  Statutes  applies  the  two  years  bar  to 
suits  "  touching  property  or  rights  of  property  transferable  to,  or 
vested  in  the  assignee,"  and  extends  no  further;  and  hence, 
where  the  bankrupt  had  no  property  or  right  of  property  in  the 
subject  of  litigation,  it  neither  vesting  in  nor  being  transferable  to 
the  assignee,  the  provisions  of  the  statute  do  not  apply.    lb.  516. 

BILL  OF  EXCEPTIONS. 

1.  Probate  court ;  term  of. — While  a  term  of  the  probate  court  may  be 

kept  open  from  day  to  day,  even  after  the  active  busine.'^s  of  the 
term  has  been  dis])Osed  of,  for  the  purpose  of  signing  a  bill  of  ex- 
ceptions, the  power  of  the  court  to  keep  the  term  open  can  not,  in 
the  nature  of  things,  extend  beyond  the  next  regular  term.  Blake 
V.  Harlan,  205. 

2.  Motion  to  establish  bill  of  exceptions  ;  when  refused. — Where  a  bill  of 

exceptions  in  a  contested  will  case  in  the  probate  court,  as  pre- 

f)ared  and  presented  to  the  presiding  judge  in  term  time,  was 
aulty  and  inaccurate,  not  truly  stating  the  point,  charge  or  decis- 
ion, wherein  the  court  was  supposed  to  have  erred,  with  such  a 
statement  of  the  facts  as  was  necessary  to  make  it  intelligible,  and 
its  errors  were  not  corrected  until  after  the  expiration  of  the  term 
of  the  court  at  which  the  trial  was  had, — held,  on  motion  in  this 
court  to  establish  the  bill,  there  being  no  consent  or  agreement  of 
counsel  in  writing,  that  it  should  be  signed  in  vacation,  that  the 
moveants  failed  to  make  a  case  which  authorized  this  court  to  es- 
tablish the  bill.     lb.  205. 
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1.  Protest  of  bill  of  exchange  ;  contents  and  sufficiency  of  notary's  cer- 

tificate.— A  statement  in  the  notary's  certificate  of  protest  of  the 
names  of  the  parties  to  whom  notice  of  protest  was  sent  by  him, 
is  made  by  statute  competent  evidence  of  the  facts  stated  (Code, 
§  1336) ;  but  such  statement  is  not  an  essential  part  of  the  protest, 
and  the  fact  of  notice  may  be  proved  otherwise.  Martin,  Dumee 
&  Co.  V.  Brown,  Shipley  &  Co.,  44^- 

2.  Relevancy  of  evidence  as  to  price  and  quality  of  cotton  shipped  to  Liv- 

erpool, in  action  between  parties  to  bill  of  exchange  drawn  against 
shipment,  and  protested  for  non-acceptance. — In  an  action  by  the 
indorsee  and  purchaser,  against  the  drawer  and  payee  of  a  foreign 
bill  of  exchange,  which  was  drawn  against  a  consignment  of  cot- 
ton shipped  from  Mobile  to  Liverpool,  and  was  protested  for  non- 
acceptance,  evidence  as  to  the  quality  of  the  cotton  is  irrelevant 
and  inadmissible,  in  the  absence  of  evidence  showing  that  it  was 
sold  by  plaintiffs  in  Liverpool  as  of  a  quality  inferior  to  that  at 
which  it  was  purchased  in  Mobile  ;  and  if  the  plaintiffs  can  be  held 
liable,  in  such  action,  for  any  loss  resulting  to  defendant  from 
their  unreasonable  delay  in  selling  the  cotton  in  Liverpool  after 
the  protest  of  the  bill  for  non-acceptance,  some  evidence  of  such 
delay  and  consequent  l(jss  must  be  adduced,  before  evidence  as  to 
the  market  price  of  cotton  in  Liverpool  when  the  cotton  arrived 
there  is  relevant  and  admissible.     lb.  44^. 

3.  Notice  of  dishonor  of  bill. — Notice  of  the  dishonor  of  a  bill  of  ex- 

change, foreign  or  domestic,  though  generally  given  in  writing, 
may  be  given  verbally.    lb.  44'^. 

CERTIORARI. 

1.  Common  laxo  writ  of  certiorari  ;  its  functions  and  office. — The  func- 

tions of  the  common-law  writ  of  certiorari  extend  alike  to  (pies- 
tions  touching  the  jurisdiction  of  the  subordinate  tribunal,  and 
the  regularity  of  its  proceedings ;  and  by  it  errors  of  law,  apparent 
on  the  face  of  the  record,  may  be  corrected,  but.  in  the  absence  of 
statutory  authority,  conclusions  of  fact  can  not  be  reviewed. 
McAllilley  v.  Horton,  491. 

2.  Same  ;  tried  on  the  record. — In  such  case,  the  trial  is  not  de  novo, 

but  on  the  record  ;  and  the  only  matter  to  be  determined  is  the 
quashing  or  the  affirmation  ol  the  proceedings  brought  up  for 
review.     lb.  491. 

CHAMPERTY. 

•1.  When  contract  between  attorneys  and  clients  not  tainted  ivith. — A 
contract  between  parties  to  two  litigated  attachment  suits  and 
their  attorneys  is  not  champertous,  which,  settling  and  adjusting 
all  matters  of  controversy  between  the  parties  to  the  suits,  pro- 
vides that  judgments  should  be  rendered  for  one-half  of  the  pro- 
ceeds of  property  which  had  been  levied  on  and  sold  under  the  at- 
tachments, and  then  in  the  hands  of  the  sheriff;  that  designated 
parts  of  the  fund,  when  collected,  should  be  paid  to  the  plaintiffs, 
and  the  balance  divided,  in  stated  proportion,  between  the  attor- 
neys of  the  parties,  plaintiff  and  defendant,  as  compensation  to 
them  for  services  rendered  in  the  suits  and  other  controversies 
between  the  parties,  and  to  be  rendered  in  the  prosecution  of 
suits  for  the  recovery  of  the  fund  from  the  sheriff,  or  his  sureties ; 
and  that  one  of  the  attorneys  should  have  the  control  of  the  judg- 
ments, and  of  the  fund  to  be  realized  from  the  sheriff,  or  his  sure- 
ties, until  the  agreeBoent  has  been  fully  executed.  Price,  Ex'rx, 
v^ Carney,  546. 
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I.     Jurisdiction  and  General  Principles. 

1.  Antenuptial  contract  construed;  ivhen  express  trust  'hi  land  created  by. 
A  testator,  having  devised  a  tract  of  land  to  his  widow  and  grand- 
child, share  and  share  alike,  further  provided  that,  in  the  event 
the  child  died  before  her  marriage  or  maturity,  the  whole  tract 
should  belong  to  the  widow.  After  the  testator's  death,  the 
widow,  contemplating  a  second  marriage,  entered  into  an  ante- 
nuptial contract,  whereby  it  was  agreed  that,  in  the  event  she 
should  become  entitled  to  the  child's  share  in  the  land,  the  same 
should  "  enure  and  belong  to"  the  intended  husband,  and  thereaf- 
ter they  should  "holdandown  theland  jointly andequally."  After 
the  second  marriage  was  consummated,  the  child,  while  an  infant 
of  tender  years,  died.  Held,  that  by  the  contract  an  express  trust 
was,  in  effect,  declared  on  the  part  of  the  widow,  that  she  would 
stand  seized  of  the  legal  title  to  the  use  of  her  intended  husband, 
wliich  became  operative  upon  the  death  of  the  child.  Holt  v. 
Wilson,  58. 

2.  What  a  recognition  of  the  trust  as  continuing  ;  ivhen  not  a .  stale  de- 

mand.— The  trust  having  become  operative  on  the  death  of  the 
child,  in  May,  1862,  and  the  widow  and  the  husband  having  held 
and  occupied  the  lands,  as  equal  fenants  in  common,  from  the 
time  of  their  marriage,  in  1861,  to  the  death  of  the  husband,  in 
1865;  it  ir  as  further  held,  on  a  bill  filed  by  the  heir  of  the  husband, 
in  January,  1883,  against  parties  claiming  adv^ersely  to  him  through 
the  widow,  for  an  enforcement  of  the  trust,  that  the  husband 
having  entered  under  the  provisions  of  the  marriage  contract,  his 
possession  must  in  equity  be  referable  to  it,  and  the  continuance 
of  such  possession  must  be  regarded  as  evidence  of  a  recognition 
of  the  trust  as  existing,  continuing,  and  undischarged ;  and  that, 
the  bill  having  been  filed  within  twenty  years  from  the  death  of 
the  ancestor,  no  presumption  of  a  settlement  or  discharge  of  the 
trust  can  arise  from  lapse  of  time,  although  the  trust  may  have 
been  repudiated  immediately  after  his  death.     Ih.  58. 

3.  Same;   statute  of  limitations. — The  bill  also  alleging  that  theland 

was  held  and  occupied  by  the  widow,  after  the  death  of  com- 
plainant's ancestor,  until  her  death,  in  May,  1873,  and  negativing 
an  open  disavowal  of  the  trust  by  her,  brought  home  to  the  com- 

Elainant's  knowledge,  and  any  outward  and  unequivocal  act  done 
y  her,  amounting  to  an  ouster,  and  also  negativing  every  infer- 
ence of  an  adverse  possession  until  the  year  1877,  it  was  further 
held  that  complainant's  demand  was  not  barred  by  the  statute  of 
limitations  of  ten  years.     Ih.  58. 

4.  Same. — An  adverse  possession  did  not  originate  in  favor  of   the 

widow,  in  such  case,  merely  from  the  fact  that,  after  her  second 
husband's  death,  sh«  clandestinely  and  fraudulently  destroyed  the 
marriage  contract  creating  the  trust  in  the  land.     lb.  58. 

5.  Deed  to  husband  and  wife  ;   how  they  take  tinder  the  rule  at  common 

lav}. — While  at  common  law  husband  and  wife  do  not  take,  under 
a  deed  to  land  executed  directly  to  them  during  coverture,  by 
moieties,  as  tenants  in  common  take,  but  by  entireties,  with  the 
right  of  survivorship,  this  rule  does  not  apply  to  a  conveyance 
executed  prior  to  their  marriage ;  and  hence,  it  lias  no  application 
to  the  facts  of  this  case,  the  marriage  contract,  creating  the  rights 
of  the  parties,  having  been  executed  prior  to  the  marriage, 
although  the  actual  title  of  the  husband  vested  afterwards,  under 
the  terms  of  the  contract.     Ih.  58. 

6.  Fraudulent  concealment  of  cause  of  action;  §  S342  of  Code  construed. 

The  fact  that  the  widow,  after  the  death  of  the  complainant's 
ancestor,  administered  on  his  estate,  destroyed  the  marriage  con- 
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tract,  which  was  not  recorded,  and  the  existence  of  which  was  un- 
known to  the  complainant,  and  failed  to  disclose  its  existence  to 
the  complainant  while  she  was  acting  as  administratrix,  or  to  her 
successor,  upon  her  resignation  of  the  trust,  is  such  a  fraudulent 
concealment  of  complainant's  cause  of  action  as  brings  the  case 
within  the  influence  of  the  statute  giving  a  party,  seeking  relief 
on  the  ground  of  fraud,  where  the  statute  has  created  a  bar,  one 
year  within  which  to  prosecute  his  suit  after  the  discovery  of  the 
facts  constituting  the  fraud  (Code,  1876,  §  3242).     lb.  58. 

7.  Same;  discovery  of;  when  complninant  not  guilty  of  lachei<. — The 

complainant  having  been  only  thirteen  years  of  age  when  his 
father  died,  in  1865,  and  not  residing  in  his  father's  family,  but  in 
another  State,  and  having  received,  during  the  widow's  adminis- 
tration, or  soon  after  her  resignation,  trustworthy  information, 
that  his  father's  estate  was  insolvent;  and  that  there  was  no  dis- 
tributive share  coming  to  him,  and  having  been,  for  the  first  tiine, 
apprised  of  the  existence  of  the  antenuptial  contract  during  a 
visit  to  this  State  a  few  months  before  filing  his  bill,  in  1h83,  it 
was  further  held,  that  these  facts  sufficiently  negative  any  laches 
on  the  part  of  the  complainant,  which  might  otherwise  be  inferred 
'  from  his  delay  in  seeking  relief.     lb.  58. 

8.  When  bill  not  multifarious. — The  lands  having  been  sold  in  separate 

lots,  under  a  decree  of  the  probate  court,  as  belonging  to  the 
widow's  estate,  by  her  administrator,  to  different  persons,  the 
several  purchasers  may  be  joined  as  defendants  to  a  bill  seeking 
to  enforce  the  trust.    lb.  58. 

9.  Extent  of  remedy  by  court  of  equity,  when  jurisdiction  once  acquired. 

When  a  court  of  equity  has  acquired  jurisdiction  of  the  primary 
purposes  and  objects  of  a  suit,  it  will  settle  the  litigation,  although 
it  may  involve  the  adjudication  of  mere  legal  questions,  without 
remitting  the  parties  to  a  court  of  law  for  the  adjustment  of  legal 
rights  which  are  consequential  or  incidental.  Price,  E.v'rx,  v. 
Carney,  546. 
10.  Settlement  by  guardian  tvith  ward ;  v;hen  suit  to  set  aside  not  barred 
by  undue  delay. — On  a  settlement  by  a  guardian  with  his  ward, 
which  was  agreed  on,  reduced  to  writing  and  signed  when  the 
latter  was  eighteen  years  of  age,  the  ward  agreed  to  accept,  in  full 
discharge  of  the  guardian's  liability  to  him,  certain  real  and  per- 
sonal property,  the  value  of  which  did  not  exceed  half  of  the 
•  amount  of  the  guardian's  liability ;  and  about  a  year  thereafter, 
the  ward  having  been  relieved  of  the  disabilities  of  nonage,  the 
guardian  and  his  wife,  in  consummation  of  the  settlement,  exe- 
cuted to  the  ward  a  conveyance,  and  the  ward,  acting  without 
advice  of  counsel,  and  not  being  advised  by  the  guardian  to  seek 
such  advice,  received  possession  of  the  property,  and  executed  to 
the  guardian  a  release.  The  real  estate,  which  constituted  the 
bulk  of  the  property  forming  the  consideration  of  the  release,  be- 
longed to  the  wife,  as  her  statutory  separate  estate ;  and  of  this 
fact  the  ward  had  knowledge  at  the  time  the  conveyance  was 
executed,  but  he  did  not  know  that,  as  to  the  real  estate,  the  con- 
veyance, being  of  the  statutory  separate  estate  of  the  wife  in  pay- 
ment of  her  husband's  debt,  was  void.  Held,  on  a  bill  by  the 
ward  to  vacate  and  set  aside  the  settlement  and  release,  and  for 
an  account,  filed  more  than  five  years  after  the  execution  of  the 
conveyance  (during  which  time  he  continued  in  possession  of  the 
property,  using  and  enjoying  the  same  as  his  own),  but  without 
delay  after  having  been  advised  by  counsel  of  the  legal  effect  of 
the  convevance,  that  the  conclusive  presumption,  that  all  men 
know  the  law,  does  not  apply ;  that  the  ward's  ignorance  of  the 
effect  of  the  conv^yance  was  a  complete  answer  to  the  objection 
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of  undue  delay  in  the  assertion  of  his  riglits ;  and  that  he  was 
entitled  to  relief.  Voltz  v.  Voltz,  555. 
.11.  Amendment  of  hill  in  equity  ;  demurrer  to  original  bill  not  visited  on. 
The  bill,  as  originally  filed,  failing  to  offer  to  surrender  the  deed 
executed  by  the  guardian  and  his  wife  for  cancellation,  etc.,  a 
demurrer  was  interposed  on  this  ground,  when  the  bill  was 
annended  by  adding  to  one  of  the  sections  the  words,  "And  com- 
plainant hereby  offers  to  do  in  the  premises  whatever  the  court 
shall  direct;"  but  to  the  bill  as  amended  no  demurrer  was  filed. 
Held,  that  while  on  demurrer  the  bill  as  amended  was  scarcely 
sufficient,  yet,  the  defect  being  amendable,  the  demurrer  to  the 
original  bill  could  not,  on  appeal,  be  visited  on  the  amendment, 
but  that,  to  enable  the  complainant  to  take  advantage  of  the  de- 
fect, he  must  show  by  the  record  that  he  invoked  the  judgment  of 
the  primary  court,  by  demurrer,  upon  the  sufficiency  of  the  amend- 
ment.    Tl).  555. 

12.  Decree  relieving  married  woman  of  disabilities  of  coverture;  when  void. 

A  decree  relieving  a  married  woman  of  the  disabilities  of  cover- 
ture, based  on  a  petition  which  fails  to  aver  that  she  owned  any 
separate  estate,  is  coram  non  jtulice  and  void ;  and  hence,  a  deed 
executed  by  the  guardian's  wife  after  having  obtained  such  a 
decree,  conveying  to  the  ward  the  lands  covered  by  the  first  deed, 
is  also  void.     Ih.  555. 

13.  Conveyance  of  land,  the  ivife's  statutory  estate,  in  payment  of  hus- 

band^ s  debt;  when  not  affected  by  subsequent  conveyance  by  him  to 
her  of  other  lands. — The  fact  that  a  short  time  before  the  com- 
mencement of  the  suit,  the  husband  conveyed  to  his  wife- another 
and  more  valuable  tract  of  land,  in  performance  of  a  verbal  con- 
tract made  by  him  with  her  at  the  time  of  the  execution  of  the 
conveyance  and  release,  does  not  render  the  ward's  title  good,  nor 
bind  him  to  accept  a  title  requiring  litigation,  delay  and  expense 
to  render  it  indefeasible,  even  if  a  court  of  equity  would  approve 
and  confirm  the  convej'ance ;  nor  does  the  conveyance  derive  any 
support  from  the  antecedent  verbal  contract  to  convey.     lb.  555. 

14.  Decree  .netting  aside  settlement  between  guardian  and  tvard  ;  effect  of 

failure  to  order  restitution  of  property  and  cancellation  of  deed  re- 
ceived by  ward. — On  appeal  from  a  decree  rendered  in  such  case, 
setting  aside,  vnoating  and  annulling  the  settlement  made  by  the 
guardian  with  his  ward,  and  ordering  another  and  final  settlement, 
the  failure  to  require  a  surrender  of  the  property  received  by  the 
ward,  and  a  cancellation  of  the  deed  executed  to  him,  can  not  be 
the  8ul)ject  of  assigned  error,  though  such  surrender  and  cancella- 
tion are  necessary  to  a  complete  determination  of  the  cause;  they 
being  mere  details  in  the  execution  of  the  decree,  not  pertaining 
to  the  e()uity  of  the  l)ill,  as  to  which  the  decree  is  interlocutory, 
though  "final  in  the  sense  that  it  will  support  an  appeal.     J  b.  555. 

15.  Same;  when  direction  as  to  taking  account  will  not  be  considered  on 

appeal  from. — Nor  on  appeal  from  such  decree  is  it  subject  of  as- 
signed error,  that  the  chancellor  instructed  the  register,  in  stating 
the  account  against  the  guardian,  to  charge  bim  with  the  balance 
ascertained  against'him  on  his  last  partial  settlement  in  the  pro- 
bate court,  allowing  him  credits  for  proper  and  legal  expenditures 
made  by  him  for  his  ward  between  the  time  of  such  annual  set- 
tlement and  the  settlement  sought  to  be  set  aside.  If  either  party 
desires  to  go  behind  the  partial  settlement,  this  is  a  question  of 
fuller  instructions  to  the  register,  to  which  he  is  entitled  on  petition 
or  motion  therefor.     lb.  555. 

16.  Same;  effect,  on  appeal,  of  failure  to  charqe  ward  with  rents. — While 
.  the  ward  is  chargeable  with  the  rents  of  the  land  while  in  his  pos- 

ses.sion,  with  interest  from  the  end  of  each  year,  subject  to  abate- 
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ment  for  taxes  j^aid,  and  for  permanent  improvements,  if  any 
remain  which  were  placed  thereon  by  him,  yet,  pertaining  as  they 
do  to  the  execution  of  the  decree,  as  to  which  it  is  also  interlocu- 
tory, the  failure  to  instruct  the  register  to  charge  the  ward  with 
such  rents,  in  stating  the  account  against  the  guardian,  is  not,  on 
appeal  from  the  decree,  ground  for  reversal.  '  I  b.  555. 
17.  Same;  ivard  chargeable  with  rents  as  payments. — The  husband  being 
estopped,  in  such  case,  by  his  conduct  and  conveyance,  from 
recovering  the  rents  by  any  active  measure  of  relief,  and  the  wife 
not  being  able,  by  reason  of  such  estoppel,  to  recover  in  his  right, 
the  rents  will  be  treated  as  if  they  had  been  realized  and  then 
paid  by  the  guardian  in  part  liquidation  of  his  indebtedness  to  his 
ward.  lb.  555. 
18.  Person  non  compos  mentis;  right  to  sue  by  next  friend. — A  person, 
non  compos  mentis  may  sue  by  next  friend,  before  and  without  an 
inquisition  of  lunacy ;  but  a  mere  volunteer  who  institutes  a  suit 
as  next  friend  of  a  con  compos,  before  there  has  been  an  incjuisi- 
tion  of  lunacy,  always  proceeds  at  his  peril;  peril,  that  the  al- 
leged non  compos  may  not  in  fact  be  so,  or  may  recover  and  repu- 
diate his  interference ;  or  that  the  chancery  court  may  not  con- 
sider him  a  suitable  person,  and  may  disallow  his  intermeddling. 
Whetstone  v.  Whetstone's  Ex'rs,  495. 

19.  Same  ;  statute  17  Edward  II.— The  statute  of  17  Edward  II,  Ch.  10 

and  19,  conferring  on  the  king,  as  parens  pntri<T,  power  to  take 
care  of  the  property  of  lunatics  and  idiots,  though  enacted  before 
the  settlement,  or  even  the  discovery,  of  this  country,  being  in- 
consistent with  our  institutions  and  form  of  government,  is  not  of 
force  with  us.     lb.  495. 

20.  Same  ;  equity  of  bill  in  equity  by  next  friend  ;  hoiv  determined. — The 

equity  of  a  bill  filed  by  a  non  compos  mentis,  suing  by  a  next  friend, 
before  and  without  an  inquisition  of  hmac}',  must  be  determined 
on  its  averments,  independent  of  the  state  of  the  complainant's 
mind,  and  as  if  she  were  of  sane  mind,  suing  by  herself,  and  in 
her  own  right.     lb.  495. 

21.  Same;  jtirisdiction  of  court  of  equity  to  enforce  settlement  by  agent  or 

trustee. — Where  a  brother  voluntarily  assumed  the  relation  of  agent 
and  trustee  for  his  sister,  a  non  compos  mentis,  without  an  inquisi- 
tion of  lunacy,  and  continued  in  the  management  of  her  estate, 
receiving  the  rents,  income  and  profits,  and  paying  her  personal 
expenses,  a  court  of  ecjuity,  upon  his  death,  will  entertain  a  bill 
against  his  executor,  in  favor  of  the  sister,  she  suing  by  next 
friend,  to  compel  a  settlement  of  the  trust.     lb.  495. 

22.  (Same  ;  control  of  court  over  ne.rt  friend. — When  a  bill  is  filed  by  a 

next  friend  for  a/ioji  compos  mentis,  who  has  iv>t  been  so  adjudged, 
the  welfare  and  interest  of  the  no7i  compos,  being  matters  of  prime, 
dominating  importance,  should  receive  the  (careful 'consideration 
of  the  court,  before  the  litigation  is  allowed  to  progress.  Tiiese 
preliminary  intjuiries  should  be  first  instituted,  and,  to  this  end, 
the  chancellor  may  retpiire  the  verdict  of  a  jury,  or  a  report  from 
the  register,  so  as  to  properly  inform  his  conscience ;  and  if  the 
suit  is  successful,  its  proceeds  should  not  be  allowed  to  pass  into 
unsafe  hands.     lb.  495. 

23.  Same. — Should  there  be  a  successful  inq^uisition,  and  a  guardian 

should  be  appointed,  pending  the  litigation,  an  incjuiry  should  be 
instituted  whether  such  appointment  is  in  the  interest  of  the  noji 
compos  ;  and  if  this  inquiry  prove  satisfactory,  such  guardian 
should  be  allowed  to  control  the  litigation.     lb.  495. 

24.  Continuing  tr^^st;  when  time  does  not  run  against. — When  there  is  a 

continuing  trust,  with  active  duties  required  of,  and  performed  by 
the  trustee,  the  case  is  analogous  to  a  running,  mutual  account, 
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and  time  does  not  run  against  it ;  but  each  act  done  under,  or  in 
recognition  of  the  trust,  is  a  renewal  of  the  obligation  it  imposes. 
lb.  495. 

25.  Partition  of  lands  ;  jurisdiction  of  court  of  equity,  when  title  legal 

and  possession  adverse. — A  court  of  equity  will  take  jurisdiction  to 
decree  partition  of  lands,  the  title  to  which  is  strictly  legal,  and  of 
which  the  complainant  has  not  possession,  actual  or  constructive, 
but  which  are  held  or  claimed  adversely  to  him.  McMath  v.  De- 
Bardelaben,  6S. 

26.  Same. — When  the  title  is  purely  legal,  the  intervention  of  a  court 

of  equity  to  decree  partition  of  lands  is  not  matter  of  judicial  dis- 
cretion, but,  if  the  title  is  admitted,  or  is  clear,  is  matter  of  right 
in  the  party  invoking  it ;  nor  is  the  jurisdiction  in  such  case  de- 
pendent upon  the  existence  of  particular  facts  or  circumstances, 
rendering  inadequate  the  legal  remedy,  but  is  concurrent  with  that 
of  courts  of  law ;  and  until  the  jurisdiction  of  these  courts  has 
been  put  into  exercise,  the  court  will  intervene,  though  no  special 
cause  of  intervention  may  be  shown.     lb.  68. 

27.  Same.—Vnov  to  the  statute  (Code,  1876,  §  3893),  if  the  title  was 

purely  legal,  the  fact  that  it  was  disputed  did  not  oust  or  exclude 
the  jurisdiction  of  a  court  of  equity  to  decree  partition  of  lands, 
but  was  rgerely  a  cause  for  directing  that  the  issues  of  fact  should 
be  determined  in  a  court  of  law,  and  that  proceedings  should  be 
stayed  until  they  were  determined  ;  and  under  the  statute,  bj^  its 
express  provisions,  such  issues  may,  if  the  chancellor  so  directs, 
be  tried  as  other  issues  out  of  chancerj'.     lb.  68. 

28.  Same. — The  statute  treats  a  suit  in  equity  for  partition,  though  the 

title  be  legal,  as  essentially  an  adversary  suit,  and  contemplates 
that  all  questions  arising  in  its  progress  shall  be  within  the  juris- 
diction of  the  court,  and  subject  to  its  determination ;  the  mere 
circumstance  of  an  adverse  possession,  if  the  complainant  has  an 
immediate  right  of  entry,  will  not  prevent  the  jurisdiction  of  the 
court  from  attaching ;  and  the  fact  that  such  adverse  possession 
appears  upon  the  face  of  the  bill,  is  not  material.    lb.  68. 

29.  Distribution  among  creditors  of  fund  realized  from  sale  of  debtor's 

property ;  when  erroneous. — When  a  fund  realized  from  the  sale  of 
a  railroad,  made  under  a  decree  in  equity  foreclosing  a  mortgage 
executed  to  secure  certain  bondholders  of  the  railroad  company, 
being  insufficient  to  pay  off  the  secured  bonds  in  full,  was  ordered 
to  be  distiibuted  pro  rata  among  such  of  the  bondholders  as  had 
come  in  and  proved  their  claims,  jtnd  after  some,  and  before  others 
of  such  bondholders  had  received  from  the  register  their  pro  rata 
share  of  the  funds,  other  bondholders  of  the  same  class  were  al- 
•  lowed  to  com^  in  by  petition,  pr.>ve  their  claims,  and  participate 
in  the  undistributed  residuum  of  the  funds, — held,  that  this  was 
manifestly  unequal,  unjust  and  erroneous  ;  that  the  only  way  by 
which  the  petitioning  bondholders  could  be  brought  in,  and  ena- 
bled to  share  in  the  fund,  would  be  to  recast  the  whole  account 
and  declare  a  diminished  dividend,  requiring  each  creditor  who 
had  been  settled  with,  to  refund  pro  rata  to  the  register;  and  that 
this  could  not  be  accomplished  by  petition.  Finkard  v.  Allen's 
.  Adm'r,  7S. 

30.  Same ;  jjov^er  af  court  to  vacate  interlocutory  decree. — The  decree  al- 

lowing the  petitioning  bondholders  to  come  in,  and  participate  in 
the  undistrrbuted  residuum  of  the  fund  was  interlocutory,  and 
could  be  8ubse(iuently  altered,  modified  or  vacated ;  and  the  de- 
cree having  been  made  in  vacation,  without  notice  to,  and  without 
the  consent  of  parties  in  adverse  interest,  and  being  improper  in 
itself,  the  court,  in  subsequently  vacating  it,  did  not  err,  but  only 
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did  what  should  have  been  done,  with  or  without  motion  therefor. 
lb.  73. 

31 .  Marshaling  securities;  right  of  attaching  creditor  to  compel  prior  exe- 

cution creditor  to  exhaust  collaterals,  before  resorting  lo  fluids  in  the 
sheriffs  hands. — A  judgment  creditor,  with  an  execution  levied  on 
personal  property  of  value  sufficient  to  satisfy  his  judgment,  hav- 
ing received  from  his  debtor,  as  collateral  security,  certain  choses 
in  action,  which  were  collected  by  him  before  sale  by  the  sheriff 
of  the  property  on  which  the  execution  was  levied,  will  be  com- 
pelled by  a  court  of  equity,  on  a  bill  filed  for  that  purpose  by  an 
attatthing  creditor,  whose  attachment  was  subsequently  levied  on 
the  same  property,  and  who  has  reduced  his  demand  to  judgment, 
to  apply  the  money  realized  from  the  collaterals  in  satisfaction  of 
his  execution,  thereby  exonerating  the  proceeds  of  the  sale  of  the 
property  levied  on,  to  that  extent,  from  liability  to  the  execution, 
for  the  benefit  of  the  attaching  creditor,  and  for  the  satisfaction  of 
his  junior  lien.     Gusdorf  &  Co.  v.  Ikelheimer  &  Co.,  148. 

32.  Same;  collection  realized  from  collaterals  a  payment  pro  tanto  of 

judgment. — The  sum  realized  by  collection  from  the  collaterals,  in 
such  case,  having  been  collected  before  satisfaction  was  obtained 
through  the  medium  of  the  execution,  was  immediately  applied, 
by  operation  of  law,  to  the  satisfaction  of  the  judgment,  to  enforce 
which  the  execution  was  issued,  extinguishing  it  pro  tanto. 
lb.  148. 

33.  Same;  right  of  attaching  creditor  not  affected  by  subsequent  agreement 

betieeen  judgment  creditor  and  debtor. — An  agreement  between  the 
plaintiff  and  defendant  in  execution,  made  after  the  attachment 
was  levied,  and  notice  thereof  had  been  given  to  them,  to  the 
effect  that  the  money  realized  from  the  collaterals  should  only  be 
applied  to  the  payment  of  any  balance  of  the  judgment  remaining 
unsatisfied  by  the  sale  under  execution,  can  not  impair  or  affect 
the  right  of  the  attaching  creditor  to  have  the  two  funds  thus  mar- 
shaled for  his  benefit.     lb.  148. 

34.  Same ;  fund  realized  from  the  collaterals  can  not  be  garnished  in 
■  hands  of  judgment  creditor. — The  money  realized  from  the  collat- 
erals having  been  immediately  applied,  by  operation  of  law,  to  the 
satisfaction  of  the  judgment  of  the  creditor  holding  them,  other 
creditors  can  not,  by  garnishments  subsequently  served  on  him, 
intercept  the  money,  or  prevent  the  first  attaching  creditor  from 
enforcing  its  application  to  the  satisfaction  of  the  execution. 
lb.  148. 

35.  Same ;  jurisdiction  of  court  of  equity  not  affected  by  summary  remedy 

in  court  of  law. — The  summary  jurisdiction  which  the  court  of  law 
may  exercise  over  the  sheriff  and  the  parties  to  the  execution  and 
attachment  issuing  from  it,  in  determining  between  the  rival 
claimants  the  priorities  of  their  legal  liens,  and  in  controlling  and 
compelling  the  proper  application  of  the  money  collected,  if  it  ex- 
tends to  such  case,  does  not  take  away  the  jurisdiction  of  a  court 
of  equity  to  marshal  the  securities  so  as  to  adjust  the  equitable 
rights  of  the  rival  claimants.    lb.  148. 

36.  Specijic  performance  of  contract ;  when  decreed  against  privies. — The 

rule  is,  that  when  specific  performance  of  a  contract  would  be  de- 
creed between  the  original  parties,  it  will  be  decreed  between  all 
persons  claiming  by  privity  under  them,  unless  some  intervening 
equity  prevents;  and  a  purchaser  of  land,  with  notice  of  a  prior 
executory  contract  for  the  sale  of  the  same  land,  stands  in  the 
shoes  of  his  vendor,  and  holds  his  acquired  title  as  trustee,  and 
subject  to  the  equities  of  the  prior  purchaser.  Meyer  Bros.  v. 
Mitchell,  47-'>- 

37.  Settlement  of  administration  on  decedent's  estate  ;  wlien  probate  court 
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without  jurisdiction. — Jane  R.  died  leaving  her  brother,  Richard 
R.,  one  of  her  heirs  at  law  and  distributees.  Afterwards  he  died, 
and  his  estate  was  declared  insolvent.  At  the  time  of  his  death, 
he  was  a  large  debtor  to  the  estate  of  Jane  R.,  and  the  claim  was 
regularly  proved  and  filed  against  his  insolvent  estate.  C.  is,  and 
for  many  years  has  been  the  administrator  of  both  estates.  The 
settlement  of  the  administration  of  Jane  R.'s  estate  has  been  re- 
moved into,  and  is  pending  in  the  chancery  court.  C,  as  admin- 
istrator of  the  insolvent  estate  of  Richard  R.,  having  been  cited 
to  make  a  final  settlement  of  his  said  administration  in  the  probate 
court,  pleaded  the  facts  stated  above,  as  ousting  the  jurisdiction 
of  that  court  to  make  the  settlement.  Held,  that  neither  estate 
could  be  completely  settled,  without  taking  into  the  account  the 
settlement  of  the  other,  thus  requiring  the  largely  flexible  powers 
of  a  court  of  equity ;  and  that  the  powers  of  the  probate  court  be- 
ing inadequate  to  administer  just  and  final  relief  in  the  premises, 
that  court  was  without  jurisdiction  to  make  the  settlement.  Clark, 
Adm'r  v.  Head,  Adm'r,  373. 

38.  Mortgage  of  Jiomestead. ;  jurisdiction  of  court  of  equity. — A  court  of 

equity  will  assume  jurisdiction  to  reform  a  mortgage  of  a  home- 
stead belonging  to  a  married  man,  and  executed  and  acknowl- 
edged by  him  and  his  wife  in  strict  conformity  with  the  statute, 
by  correcting  the  description  of  the  conveyed  premises,  where  the 
premises  are  described  in  the  mortgage  as  containing  a  stated 
number  of  acres,  and  including  the  family  residence,  stables  and 
other  improvements,  and  the  desired  reformation  does  not  seek  to 
increase  the  quantity  of  the  lands  conveyed,  or  to  locate  them  in  a 
different  section,  but  merely  to  correct  an  admitted  error  in  the 
designation  of  the  subdivisions  of  the  same  section.  Gardner  & 
Gates  V.  Moore,  394. 

39.  Same ;  jurisdiction  distinguished  from  other  cases. — This  case  dis- 

tinguished from  cases  in  which  the  specific  performance  of  an 
agreement  of  a  married  woman  to  convey  is  sought,  and  from 
cases,  in  which  the  power  of  the  court  is  invoked  in  aid  of  the  de- 
fective execution  of  a  statutory  power.     Ih.  394. 

40.  Fraudulent  conveyances;   intervention  of  court  of  equity  in  aid  of 

creditors. — At  common  law,  independent  of  statute,  a  court  of 
equity  would  intervene  in  aid  of  a  creditor  who  had  obtained  judg- 
ment and  execution  at  law,  to  remove  fraudulent  transfers  or  con- 
veyances of  property  upon  which  the  judgment  or  execution  oper- 
ated a  lien;  and  also,  on  a  return  of  execution  "no  property 
found,"  to  reach  and  subject  assets  not  subject  to  execution  at  law. 
Matheivs  v.  Mobile  Mutual  Ins.  Co.,  85. 

41.  Same;  effect  of  filing  of  bill  on  priority  of  liens.-^Where  the  pur- 

Eose  of  the  suit  is  to  reach  equitable  assets,  the  filing  of  the  bill, 
eing  in  the  nature  of  an  equitable  levy,  creates  a  lien  on  the 
assets  sought  to  be  subjected,  which  is  prior  to,  and  prevails 
against  the  demands  of  creditors  subsequently  coming  in,  though 
they  are  senior  judgment  creditors,  and,  at  law,  may  have  a  pri- 
ority of  right  to  satisfaction  from  legal  assets ;  but  where  the  aid 
of  the  court  is  sought  to  subject  property  on  which  there  is  an  ex- 
ecution lien,  the  filing  of  the  bill,  not  being  the  creation  of  a  new 
or  other  lien,  but,  like  a  levy,  merely  individualizing  and  rendering 
the  general  lien  of  the  execution  specific  as  to  the  particular  prop- 
erty sought  to  be  subjected,  does  not  disturb  the  priority  of  liens 
theretofore  existing  on  the  property.    lb.  85. 

42.  Same ;  filing  bill  does  not  displace  lien  of  judgment  creditor  under 

execution. — A  simple  contract  creditor,  proceeding  under  the 
statute  in  a  court  of  equity  to  have  vacated  and  set  aside  fraudulent 
cgnveyances  or  transfers  of  property  subject  to  execution  at  law, 
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does  not  thereby  acquire  a  preference  over  a  judgment  creditor 
who  has  a  prior  hen  under  an  execution  duly  issued,  and  in  the 
hands  of  the  sheriff  at  the  time  of  the  filing  of  the  bill.     lb.  S5. 

43.  Court  of  equity,  dealing  with  legal  rights,  follovis  rules  of  law. — A 

court  of  equity,  in  dealing  with  legal  rights,  adopts  and  follows  the 
rules  of  law,  in  all  cases  to  which  those  rules  are  applicable;  and 
whenever  there  is  a  direct  rule  of  law  governing  the  case  in  all  its 
circumstances,  the  court  is  as  much  bound  by  it  as  would'  be  a 
court  of  law,  if  the  controversy  was  there  pending.     Ih.  85. 

44.  When  land  charged  with  reimhursemeut  of  money  used  in  its  pur- 

chase.— K.,  holaing  three  promissory  notes  made  by  S.,  payable  to 
himself,  and  secured  by  a  mortgage  on  lands,  traded  and  trans- 
ferred one  of  the  notes  to  R.  for  a  valuable  consideration.  S. 
having  made  partial  payments  to  K.,  but  leaving  unpaid  to  him  a 
considerable  balance,  K.  sold  the  lands  under  a  power  contained 
in  the  mortgage,  and  at  the  sale  A.  was  set  down  as  the  purchaser 
at  a  price  greater  than  the  amount  due  to  R.,  but  less  than  the 
amount  due  to  K.  No  money  was  paid  on  this  purchase,  but  K. 
conveyed  title  to  A.,  who  immediately  reconveyed  to  K.,  no  money 
passing,  K.  merely  entering  a  credit  on  the  mortgage  of  the  amount 
bid  at  the  sale.     Held, 

(a)  That  this  was,  in  effect,  an  investment  by  K.  of  the  funds 
realized  from  the  sale,  in  the  lands. 

(/>)  That  when  K.  made  the  sale,  the  proceeds  being  primarily  due 
to  R.,  it  was  his  duty  to  pay  the  latter's  demand  before  applying 
any  of  the  proceeds  to  his  own  claim. 

(c)  That  by  investing  the  money  in  lands,  instead  of  paying  it  to 
R.,  K.  armed  R.  with  the  right  to  have  a  lien  declared  on  the 
lands  purchased  for  the  payment  of  the  money  thus  improperly 
invested.     Knight  v.  Ray,  383. 

45.  Equity  of  wife  in  lands  purchased  by  the  husband  with  her  money ; 

when  inferior  to  execution  lien  of  judgment  creditor. — Where  the 
husband  invests  money  belonging  to  his  wife,  as  her  statutory 
separate  estate,  in  lands,  and  takes  the  title  in  his  own  name,  the 
equity  of  the  wife  to  charge  the  lands  with  the  moneys  so  invested 
is  inferior  and  subordinate  to  the  lien  of  a  judgment  creditor  of  the 
husband  under  an  execution  issued  on  the  judgment,  when,  at  the 
time  the  lien  was  acquired,  the  creditor  had  no  notice,  actual  or 
constructive,  of  the  wife's  equity.  Banks  v.  TJwmpson,  531. 
4fi.  Lis  pendens  as  constructive  notice.-^lLt  is  settled  in  this  State,  that 
to  constitute  lis  pendens  constructive  notice  of  claim  or  asserted 
ownership,  not  only  must  the  suit  be  instituted,  but  process  must 
be  issued  and  served.     lb.  531. 

47.  Same. — Hence,  the  mere  filing  of  a  bill  in  equity  by  a  wife  against 

her  husband  alone,  seeking  to  charge  lands  purchased  by,  and 
conveyed  to  him,  with  a  trust  for  moneys  belonging  to  her  as  part 
of  her  statutory  separate  estate,  which  he  had  invested  in  the 
lands,  does  not  operate  as  constructive  notice  of  the  wife's  equity 
to  a  judgment  creditor  of  the  husband,  who  had  acquired  a  lien 
on  the  lands  by  issue  of  an  execution  prior  to  service  on  the  hus- 
band,    lb.  531. 

48.  Corporations  invested  rvith  right  of  eminent  domain  ;  jurisdiction  to 

enjoin  from  appropriating  land  tvithont  making  compensation. — The 
principle  upon  which  a  court  of  equity  proceeds  in  interfering  to 
prevent  bodies  corporate  having  compulsory  power  to  enter  upon, 
and  to  take  and  appropriate  for  their  own  uses,  the  lands  of  others, 
differs  materially  from  the  principle  upon  which  it  intervenes  to 
prevent  the  commission  or  continuance  of  waste,  nuisances  or 
trespasses,  when  only  private  rights,  or  the  rights  of  persons, 
natural  or  artificial,  not  having  such  powers,  are  involved ;  the 
40 
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court  intervening,  in  sucli  cases,  because  of  the  necessity  to  keep 
such  corporations  within  control  and  in  subjection  to  the  ],aw, 
rather  than  upon  the  theory  that  thej'  are  trespassers,  or  that  the 
injury  which  they  are  inflicting  is  irreparable.  East  and  West  R. 
R.  Co.  of  Ala.  V.  East  Term.,  Va.  <fe  Ga.  R.  R.  Co.,  275. 

49.  Same  ;  when  hill   contains  equity. — Hence,  averments  in  a  bill  filed 

by  one  railroad  corporation  against  another,  to  enjoin  the  defend- 
ant from  constructing  its  railroad  on  the  complainant's  right  of 
way,  that  the  defendant  has  wrongfully  taken  possession  of  lands 
of  which  the  complainant  was  possessed,  and  is  appropriating  the 
same  to  its  uses,  that  it  had  not  proceeded  to  the  condemnation  of 
the  lands  in  the  mode  prescribed  by  law,  and  had  not,  in  obedience 
to  the  Constitution,  made  just  compensation  tlierefor,  give  the 
court  jurisdiction  to  prevent  the  further  invasion  of  the  property 
by  the  defendant,  without  regard  to  any  question  of  irreparable 
injury.     Ih.  -275.  , 

50.  Same  ;  when  court  will  not  interfere. — If,  however,  in  such  case,  the 

right  and  title  of  the  complainant  are  not  clear,  or  if  the  whole 
controversy  resolves  itself  into  a  naked  dispute  as  to  the  strength 
of  the  legal  title,  and  it  is  not  shown  that  an  acticm  of  trespass  or 
of  ejectment  will  not  afford  all  necessary  relief,  the  court  will  not 
intervene  by  injunction.     lb.  275. 

51.  Same;    when  injunction  against  should  be  dissolved  on  denials  in 

answer. — Where,  by  the  averments  of  such  bill,  the  complainant's 
title  to  the  lands  in  controversy  is  based  wholly  on  the  fact  of  con- 
tinuous, uninterrupted  possession  by  it  and  those  under  whom  it 
claims,  and  the  defendant,  in  its  answer,  verified  by  affidavit, 
directly  and  unequivocally  denies  the  fact  of  possession  by  the 
complainant  at  the  time  of  the  entry  upon,  and  taking  of  the  land, 
and  also  the  prior  possession  by  the  complainant,  or  by  those  under 
whom  it  claims,  and  avers  that  the  title  and  possession  resided 
with  other  parties,  from  whom  the  defendant  had  a  license  or 
conveyance,  under  which  it  entered,  and  commenced  the  appro- 
priation of  .the  land,  the  temporary  injunction,  issued  on  the  filing 
of  the  bill,  should,  on  motion,  be  dissolved  ;  it  being  clear  that  less 
injury  would  result  to  the  complainant  from  its  dissolution,  than 
would  result  to  the  defendant  from  its  continuance  to  the  final 
hearing.     lb.  275. 

52.  Trespass   to  land ;  u:hen  court  of  equity  will  not  enjoin. — While  a 

court  of  equity  has  juristMction  to  restrain  the  commission  or  the 
continuance  of  trespasses  to  lands,  it  will  not  intervene  when  the 
title  is  purely  legal,  and  the  property  is  not  of  peculiar  value,  un- 
less the  remedy  at  law  is  inadequate,  or  there  is  a  necessity  for 
intervention  to  prevent  irreparable  injury.  Western  Union  Tel.  Co. 
V.  Judkins,  428 

53.  Injunction  against  corporation   exercising  power  of  eminent  domain 

without  making  compensation  ;  when  granted. — The  general  rule  is, 
that  if  a  corporation,  having  the  right  to  take  lands  in  the  exercise 
of  the  power  of  eminent  domain,  enters  upon  them  without  making 
just  compensation  to  the  owner,  a  court  of  equity  will  intervene 
for  the  protection  of  the  owner  until  8U(;h  compensation  is  made ; 
but  the  application  must  be  seasonably  made,  the  right  to  relief 
being  lost  by  laciies  in  seeking  the  protection  of  the  court.  lb. 
42S. 
64.  jiame ;  when  right  to  relief  lost  by  laches. — Wliere  lands  on  which 
a  telegraph  corporation  had  entered  and  erected  its  poles,  without 
having  first  made  just  compensation  to  the  owner,  were  sold,  and 
the  purchaser  allowed  more  than  two  years  to  elapse  after  he  ac- 
quired title  before  he  made  any  complaint  of  the  wrongful  act,  the 
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laches  of  himself  and  of  his  predecessor  in  title  exclude  him  from 
the  aid  of  a  court  of  equity  by  injunction.     lb.  4^8. 

55.  Injunction  against  waste  by  tenant  in  possession  ;  what  necessary  to 

relief. — While  a  court  of  equity  has,  and  will  fully  exercise  its  pre- 
ventive jurisdiction,  by  injunction,  to  protect  the  reversion  against 
waste  by  the  tenant  in  possession,  it  will  not  interfere,  unless  it  is 
shown  that  a  positive  injury  to  the  premises,  repugnant  to  the 
terms  of  the  lease,  or  a  positive  misuse  of  the  i)remi8es,  or  their 
conversion  to  uses  unauthorized,  is  contemplated  and  reasonably 
apprehended.     McDaniel  v.  Callan,  327. 

56.  Same. — Hence,  where,  by  the  terms  of  the  lease,  the  tenant  is  not 

only  expressly  authorized,  bixt  is  required,  as  one  of  the  consid- 
erations moving  the  landlord  in  its  execution,  to  reduce  to  cultiva- 
tion during  the  term  uncleared  portions  of  the  demised  premises, 
a  court  of  equity  will  not  intervene  by  injunction  to  restrain 
him  from  cutting  down  timber  on  the  lands,  for  the  purpose  au- 
thorized by  the  lease.     lb.  327. 

57.  Nuisances  ;  jurisdiction  of  court  of  equity  to  restrain. — The  jurisdic- 

tion of  a  court  of  equity  to  restrain  nuisances  rests  on  the  impera- 
tive necessity  of  preventing  irreparable  injury  and  a  multiplicity 
of  suits  at  law,  and  should  be  cautiously  and  sparingly  exercised. 
Hence,  an  injunction  against  a  private  nuisance  will  not  be  granted 
on  account  of  a  trifling  discomfort  or  inconvenience  suffered  by  the 
party  complaining,  but  only  where  there  is  a  strong  and  mischiev- 
ous case  of  pressing  necessity.  Rouse  &  Smith  v.  Martin  tfe 
Flowers,  510. 

58.  Same ;  each  case  decided  upon  its  own  particular  facts. — Where  it  is 

sought  to  restrain  by  injunction  the  prosecution  of  a  business  or 
vocation  which  is  lawful  in  itself,  on  the  ground  that  it  is  obnoxious 
to  the  public  health,  comfort  or  convenience  of  the  neighborhood, 
by  reason  of  disagreeable  noises,  offensive  odors,  noxious  gases 
and  the  like,  no  general  rule  can  be  laid  down  sufficiently  specific 
and  certain  to  apply  to  all  cases ;  but  each  case  must  be  decided 
upon  its  own  particular  facts,  the  whole  question  being  one  largely 
of  degree,  to  be  determined  in  the  light  of  human  experience. 
76. 510. 

59.  Same  ;   when  court  of  equity  will  not  enjoin. — Where  an  injunction 

is  sought  to  restrain  the  construction  of  works  which  are  of  such  a 
nature  that  it  is  impossible  .for  the  court  to  know,  until  they  are 
completed  and  in  operation,  whether  they  will  or  will  not  consti- 
tute a  nuisance,  the  writ  will  be  refused  in  the  first  instance.  The 
mere  fact  of  the  diminution  in  the  value  of  complainant's  property, 
or  the  increased  risks  of  fire,  occasioned  by  the  erection  of  such 
works  upon  an  adjoining  lot,  in  a  town  or  city,  without  more,  is 
not  sufficient  ground  for  equitable  relief.     lb.  510. 

60.  Same;  wlien  court  of  equity  will  not  enjoin  erection  of  a  steam  gin- 

house. — Ginning  cotton  being  a  useful  business,  common  to  the 
country,  and  not  necessarily  a  nuisance,  a  court  of  equity  will  not 
interfere  by  injunction  to  restrain  the  erection  of  a  building  with 
machinery  for  ginning  cotton  by  steam,  on  a  lot  in  a  city  about 
eighty-eight  feet  from  the  complainant's  residence,  and  separated 
from  it  by  a  public  street,  when  the  injury  sought  to  be  prevented 
is  merely  anticipated,  is  greatly  a  matter  of  speculation,  and  it  is 
not  clearly  shown  that  it  is  not  reasonably  possible  for  the  busi- 
ness to  be  conducted  so  as  not  to  be  a  nuisance.     lb.  510. 

61.  Relief  of  married  women  from  disabilities  of  coverture;  statute  strictly 

construed. — The  statute  conferring  on  the  chancellors  of  this  State 
power  to  relieve  married  women  of  the  disabilities  of  coverture 
(Code,  1876,  ^^  2731-2),  is  the  delegation  of  power  which  is  in  its 
nature  not  strictly  judicial,  but  is  a  part  of  the  general  preroga- 
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tive  power  of  the  General  Assembly  to  define  or  change  the  legal 
status  of  citizens,  ui)on  whom  the  general  law  had  imposed  special 
disabilities;  and,  like  all  other  statutory  powers,  it  must  be  exer- 
cised in  the  mode,  and  for  the  purposes  the  statute  appoints  and 
declares.     Falk  v.  Hecht,  293. 

62.  Same;  what  essential  to  validity  of  decree. — The  mode  appointed  by 

the  statute  for  calling  such  power  or  jurisdiction  into  exercise,  is 
by  a  petition,  or  an  application  in  the  nature  of  a  petition,  filed  by 
the  wife  through  her  next  friend,  and  disclosing  the  facts  which 
authorize  the  court  to  proceed  to  the  rendition  of  the  decree;  and 
if  the  wife  be  not  the  actor,  or  if  she  is  the  actor,  and  the  petition 
does  not  disclose  tlie  facts  upon  which  the  court  is  authorized  to 
proceed  to  the  rendition  of  the  decree,  all  subsequent  proceedings 
are  coram  non  judice,  and  invalid.     lb.  293. 

63.  Same;  when  petition  insufficient. — Umier  the  statute,  the  chancellor 

has  no  jurisdiction  to  confer  on  a  married  woman  the  capacity  to 
engage  in  business,  to  become  a  sole  trader,  or  to  mortgage  lands, 
solely  and  separately ;  and  hence,  a  petition  filed  by  a  married 
woman,  which,  after  averring  the  citizenship  of  herself  and  hus- 
band, her  ownership  of  lands  described  as  her  statutory  separate 
estate,  that  she  desires  to  invest  her  means  in  the  purchase  of  a 
stock  of  goods  and  groceries,  and  that  unless  she  can  mortgage  her 
lands  she  can  not  make  the  investment,  prays  that  the  chancellor 
will  render  a  decree,  "  declaring  her  a  free-dealer,  relieving  her  of 
tlie  disabilities  of  coverture  as  to  her  said  statutory  separate 
estate,  so  far  as  to  invest  her  with  the  right  to  mortgage  the  same, 
to  enable  her  to  invest  her  means  in  purchasing  a  stock  of  goods 
and  groceries,"  does  not  conform  to  the  requirements  of  the 
statute;  and  a  decree  rendered  thereon,  though  following  the 
words  of  the  statute,  is  unauthorized  and  void.     lb.  293. 

64.  Relief  of  married  woman  from  disabilities  of  coverture;  what  essential 

to. — Under  the  statute  authorizing  chancery  courts  to  relieve  mar- 
rie<l  women  of  the  disabilities  of  coverture,  approved  April  15, 
1873,  an  indispensable  element  of  jurisdiction  is  the  petition  of  the 
wife,  declaring  her  wish  to  become  a  feme  sole,  so  far  as  the 
statute  authorizes  the  court  so  to  decree  and  declare  her;  and 
while  this  element  of  jurisdiction  must  affirmatively  appear  on  the 
face  of  the  proceedings,  or  they  will  be  coram  non  judice,  it  is  not 
essential  that  the  words  of  the  statute  should  be  strictly  pursued, 
or  that  any  particular  words  or  phrases  should  be  emj)loyed ;  a 
statement  or  atfirmafion  in  any  terms,  clearly  importing  her  desire 
to  avail  herself  of  the  statute,  being  sufficient.  King  v.  Boil- 
ing, 306. 

65.  Same. — If  the  petition,  in  such  case,  admits  equally  of  two  construc- 

tions, on  collateral  attack,  that  construction  must  be  adopted 
which  will  support  rather  than  that  which  will  nullify  the  decree. 
Jb.  300. 

66.  Same;  when  decree  valid. — Where  the  wife's  petition  avers  her  resi- 

dence and  coverture,  her  husband's  name  and  citizenship,  and  her 
ownersiiip  of  property,  real  and  personal,  and  "asks  and  prays" 
that  she  "be  declared  a  free-dealer  under  the  laws  of  Alabama, 
with  the  right  to  buy  and  sell,  hold  and  convey  real  or  personal 
property,  to  sue  and  be  sued  an  feme  sole,  as  provided  by  "  the  act 
approved  April  15th,  1873,  which  is  referred  to  by  caption  and 
date  of  approval,  tills  is  a  substantial  compliance  with  said  act, 
and,  on  (;ollateral  attack,  is  sutlicicnt  to  upliold  a  decree  relieving 
her  of  the  disabilities  of  coverture  to  the  extent  authorized  tliereby. 
Jb.  306. 

67.  Same;  when  consent  of  the  husband  sufficient. — The  term  free-dealer , 

used  in  the  written  consent  of  the  "iiusband  accompanying  such 
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petition,  must  be  accepted  in  the  same  sense  in  which  it  is  used  in 
the  petition ;  and  so  accepting  it,  it  is  the  consent  required  by  the 
statute.  Ih.  306. 
68.  Enforcement  of  lien  on  lands  which  have  been  successively  sold  to  dif- 
ferent parties;  rule  (ik  to. — While  it  is  a  general  rule,  that,  if  lands 
subject  to  a  vendor's  lien  or  other  incumbrance  have  been  succes- 
sively sold  in  different  parcels  to  different  persons,  a  court  of 
equity,  in  decreeing  a  sale  of  the  lands  for  tlie  satisfaction  of  the 
lien  or  incumbrance,  will  pursue  the  inverse  order  of  alienation, 
first,  however,  charging  such  of  the  lands  as  the  vendee  may  re- 
tain, if  he  retains  any,  this  is  an  equity  of  the  purchasers,  and 
must  be  claimed  and  asserted  by  them;  and  if  not  claimed  and 
asserted,  it  is  not  obligatory  upon  the  court,  unless  the  rights  of 
infants,  or  otirers  not  sni  juris  are  involved,  to  mould  its  decree  so 
that. the  ecjuity  will  be  enforced.  Prickett  tfe  Maddox  v.  Sibert, 
Adm'r,  315. 

See  Assignment,  1;  Attorney  and  Client,  1,  2;  Estoppel; 
Fkaud;  FitAunuLENT  Conveyances;  Vendor  and  Pur- 
ciiASEii;  Waters;  Wills. 

'  II.     Pleading  and  Practice. 

GO.  Bill  in.  e(]uity;  rule  of  pleading. — It  is  a  cardinal  rule  of  equity 
j)leading  under  the  statute,  as  it  was  prior  to  its  enactment,  that 
tlie  bill  must  show  by  direct  and  positive  averments,  with  clear- 
ness and  accuracy,  all  matters  essential  to  the  complainant's  right 
to  relief  ;  they  must  not  be  made  to  depend  upon  inference,  nor 
will  averments  of  them  which  are  ambiguous,  uncertain  and  in- 
conclusive, be  accepted  as  sufficient.     Seals  v.  Robinson,  363. 

70.  Bill  in  double  aspect;  when  defect  not  reached  by  motion  to  dismiss  or 

general  demurrer. — While  a  bill  in  equity  framed  in  a  double  aspect 
is  demurrable,  if  either  aspect  is  insufficient  to  support  the  right 
of  complainant  t6  relief,  advantage  of  the  defect  must  be  taken  by 
demurrer  specifying  the  ground  of  objection,  and  affording  com- 
plainant an  opportunity  of  removing  it  by  amendment;  advan- 
tage of  it  can  not  be  taken  by  motion  to  dismiss  for  want  of  ec]uity, 
or  by  general  demurrer.     lb.  303. 

71.  Motion  to  dismiss  bill  for  want  of  equity;  its  office. — A  motion  to  dis- 

miss a  bill  for  want  of  equity  is  not  the  equivalent  of  a  demurrer, 
and  is  not  ajii)ropriate  to  reach  mere  defects  or  insufficiencies  of 
pleading  curable  by  amendment;  but  it  should  be  entertained 
only  when,  admitting  the  facts  apparent  on  the  face  of  the  bill, 
whether  well  or  illy  pleaded,  the  complainant  is  without  right  to 
eciuitable  relief.     lb.  363. 

72.  Objections  to  evidence  in  equity;  practice  in  reference  to., — In  chancery, 

objections  to  the  admissibility  of  evidence  ought  to  be  reduced  to 
writing,  and  a  reference  to  them  should  be  incorporated  in  the 
note  of  submission,  or  they  should  otherwise  be  called  directly  to 
the  chancellor's  attention  ;  and  if  this  is  not  done,  and  the  chan- 
cellor fails  to  notice  them,  the  presumption  is  indulged  that  they 
were  waived.     lb.  363. 

73.  Bill  to  set  aside  frandident  conveyances;  when  not  multifarious. — A 

bill  in  equity  by  a  creditor,  seeking  to  vacate  and  set  aside  several 
conveyances  of  the  debtor's  property  as  fraudulent,  and  to  subject 
the  property  to  the  satisfaction  of  his  demand,  is  not  multifarious, 
because  the  several  grantees,  who  are  joined  as  parties  defendant,' 
acquired  different  portions  of  the  property  under  separate  and  dis- 
tinct conveyances,  executed  at  different  times,  the  bill  imputing  to 
the  defendants  a  common  knowledge  of  the  debtor's  fraudulent iii- 
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tent,  and  a  common  purpose  of  participation  in  it,  by  mutual  com- 
bination.    Russell  V.  Garrett,  Adm'r,  348. 

74.  Same. — Nor  is  such  a  bill  subject  to  the  objection  of  multifarious- 

ness, because  a  portion  of  the  indebtedness  due  the  complainant 
from  the  debtor  consisted  of  a  claim  for  which  one  of  the  grantees, 
who  is  a  defendant,  was  also  liable  as  partner,  no  relief  being 
claimed  against  such  grantee  on  the  debt,  except  so  far  as  it  may 
constitute  the  complainant  a  creditor  of  the  grantor  and  principal 
debtor.     lb.  348. 

75.  Bill  of  discovery;  what  is  not. — Where  the  only  discovery  sought  in 

a  bill  in  equity  is  purely  incidental,  being  such  as  may  be  elicited 
by  the  interrogating  part  of  the  bill,  consisting  of  a  series  of  ques- 
tions intended  to  obtain  discovery  in  aid  of  the  complainant's 
case,  and  required  to  be  directed  to  facts  previously  stated  or 
charged,  the  bill  can  not  be  treated  as  one  for  discovery  alone,  or 
its  sufficiency  tested  by  the  rules  governing  that  class  of  bills. 
lb.  348. 

76.  Waiver  of  answer  under  oath;  may  be  incorporated  in  interrogating 

part  of  bill. — While  it  is  the  more  common  practice  to  waive  an 
answer  under  oath  to  a  bill  in  equity  in  the  foot-note  required  to 
be  appended  to  the  bill,  it  may  be  done  in  the  interrogating  part 
of  the  bill ;  this  being  plainly  authorized  by  the  statute,  and  not 
prohibited  by  the  13th  Rule  of  Chancery  Practice.     lb.  348. 

77.  Want  of  proper  pleadings;  ivhen  may  be  waived. — When  the  court 

has  jurisdiction  over  the  subject-matter,  and  the  necessary  parties 
are  before  it,  by  consent,  the  want  of  appropriate  pleadings  may 
be  waived,  and  questions  not  presented  by  the  pleadings  may  be 
submitted  for  the  consideration  and  decision  of  the  court ;  but,  in 
such  case,  a  decree  that  passes  beyond  the  agreement  of  the  par- 
ties, and  is  without  proper  pleadings  to  support  it,  is  erroneous. 
Clark,  Adm'r,  v.  Rose,  129. 

78.  When  complainant  must  fail  for  want  of  proof . — When  an  affirmative 

fact  is  pleaded  in  a  bill  in  equity  as  the  basis  of  the  relief  prayed, 
and  the  fact  is  denied  by  the  defendant  in  his  answer,  the  burden 
of  proof  being  on  the  complainant,  if  the  evidence  touching  the 
fact  is  equally  balanced,  or  if  the  evidence  does  not  produce  a  just, 
rational  belief  of  its  existence,  if  it  leaves  the  mind  in  a  state  of 
doubt  and  uncertainty,  the  party  affirming  the  fact  fails  for  want 
of  proof.     Hawes  v.  Brown,  385. 

79.  Bona  fide  purchase  ;  proof  of. — The  rule  as  to  proof  of  bona  fide  pur- 

chase is,  that  the  party  pleading  it  must  first  make  satisfactory 
proof  of  purchase  and  payment,  it  being  affirmative  defensive 
matter,  in  the  nature  of  confession  and  avoidance;  but  this  done, 
he  need  not  go  further,  and  prove  that  he  made  such  purchase  and 
payment  without  notice.  The  burden  here  shifts,  and  if  it  be  de- 
sired to  avoid  the  efliect  of  such  purchase  and  payment,  it  must  be 
met  by  counter  proof  that  before  the  payment  the  purchaser  had 
actual  or  constructive  notice  of  the  equity  or  lien  asserted,  or  of 
some  fact  or  circumstance,  which  was  sufficient  to  put  him  on  in- 
quiry, and  which,  if  followed  up,  would  have  discovered  the  equity 
or  incumbrance.     Barton  v.  Barton,  400. 

80.  Sworn  answer  to  bill  in  eqriity  ;  when  not  evidence. — An  answer  to  a 

bill  in  equity,  though  sworn  to,  is  worthless  as  evidence,  in  so  far 
as  it  sets  up  independent  matter — matter  not  responsive  to  any 
averment  in  the  bill.     lb.  400. 

81.  Specific  performance  of  contract  for  sale  of  lands  ;  when  averments  of 

bill  insufficient. — Proof  without  allegation  is  as  fatal  to  relief  as  is 
allegation  without  proof ;  and  hence,  in  a  suit  in  equity  for  the 
specific  performance  of  a  contract  for  the  sale  of  lands,  which,  un- 
aided by  extraneous  evidence,  is  void  for  uncertainty  in  the  de- 
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,  soription,  relief  can  not  be  granted  in  tlie  absence  of  averments 

identifying  the  lands,  although  they  are  sufficiently  identified  by 
the  proof.     Meyer  Bros.  v.  MUchell,  Jflo. 

82.  Deposition  ;  luhen  motion  to  suppress  properly  overruled. — The  depo- 

sition of  a  part}^  examined  as  a  witness  in  his  own  behalf  should 
not  be  suppressed  on  the  ground  of  a  failure  on  his  part  to  answer 
certain  cross-interrogatorijes  [)ropounded  to  him,  when  there  is 
nothing  in  his  answers  evincing  an  effort  to  evade  the  disclosure 
of  facts  within  his  knowledge,  and,  considering  his  comparative 
intelligence,  all  the  questions  propounded  to  him  on  cross-exami- 
nation seem  to  have  received  answers  fairly  and  substantially  re- 
sponsive,   lb.  475. 

83.  Exceptions  to  testimony  ;  when  failure  of  chancellor  to  rule  on,  with- 

otit  injury. — The  failure  of  the  chancellor  to  rule  on  exceptions  to 
testimony,  if  it  can  be  regarded  as  error,  is  error  without  injury, 
when  his  decree  can  be  sustained  by  other  testimony,  to  which  no 
exceptions  were  taken.  Ih.  475. 
84i  Cross-bill ;  when  properly  dismissed. — A  cross-bill  not  seeking  a  dis- 
covery, and  making  no  defense  which  is  not  equally  available  by 
answer,  should  be  dismissed ;  hence,  it  was  held  that  the  decree 
dismissing  the  cross-bill  filed  in  this  cause  was  free  from  error. 
McDaniel  v.  Callan,  327. 

85.  Variance  between  allegations  and  proof ;  when  fatal  to  relief. — If  re- 

dundant allegations  are  introduced  into  pleadings,  and  they  are 
descriptive  of  that  which  is  material,  a  variance  between  the  alle- 
gations and  proof  is  fatal,  of  the  same  consequence  as  a  variance 
between  the  allegation  of  an  essential  fact,  and  the  proof  of  that 
fact.     Gilmer  v.  Wallace,  220. 

86.  Same. — Hence,  where,  in  a  bill  in  equity  filed  by  a  mortgagor  to 

have  the  mortgage  declared  satisfied,  and  to  enjoin  a  sale  of  the 
mortgaged  premises,  on  the  ground  that  the  debt  secured  by 
the  mortgage  had  been  fully  paid,  a  general  averment  of  the  fact 
of  payment  is  followed  by  particular  averments,  stating  the  time, 
mode  and  source  of  payment,  and  describing  the  particular  trans- 
action from  which  it  was  derived,  a  variance  between  such  par- 
ticular averments  and  the  proof  is  fatal  to  the  relief  sought, 
although  the  evidence"  may  show  that  the  debt  has  been  paid,  but 
in  a  mode,  and  from  a  source  different  from  those  averred  in  the 
bill.     lb.  220. 

87.  When  decree  in  vacation,  dismissing  hill  for  variance,  erroneous. — It 

is  error  for  the  chancery  court  to  dismiss  a  bill  in  vacation,  on  ac- 
count of  a  variance  between  the  allegations  and  proof,  without 
affording  the  complainant  an  opportunity  to  amend,  if  there  is 
"  any  state  of  evidence  which  will  authorize  relief;  "  and  in  deter- 
mining whether  there  is  such  a  "  state  of  evidence,"  it  is  not  nec- 
essary or  proper  to  pass  upon  the  weight  of  the  evidence,  or  to 
enter  upon  an  examination  of  the  evidence  introduced  on  behalf 
of  the  defendant;  but  it  is  sufficient  that  the  evidence  for  the 
plaintiff  makes  out  a  prima  facie  case,  entitling  him  to  relief,  the 
effect  of  which  the  defendant  must  overcome.    lb.  220. 

88.  Bill  to  foreclose  mortgage  by  assignee  of  debt ;  when  mortgagee  a  nec- 

essary party. — While  in  equity  an  assignment  of  a  debt  secured  by 
a  chattel  mortgage,  if  not  otherwise  expressed,  operates  an  assign- 
ment of  tlie  mortgage,  entitling  the  assignee  to  its  foreclosure,  yet, 
the  mortgagee,  having  the  legal  title,  is  an  indispensable  party,  in 
whose  absence  the  court  will  not  proceed  to  a  decree.  Fulgham  v. 
Morris,  245. 

89.  Mortgage  securing  debt  payable  in  installments  ;  when  may  be  fore- 

closed.— When  a  debt  secured  by  mortgage  is  payable  in  install- 
ments, ordinarily,  and  in  the  absence  of  stipulations  to  the  con- 
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trary,  the  mortgage  is  forfeited  pro  tanto  by  default  in  the  payment 
of  any  installment  as  it  falls  due,  and  the  mortgagee  may  proceed 
to  a  foreclosure ;  and  if  before  final  decree,  other  installments  be- 
come due,  they  should  be  embraced  in  the  decree.     lb.  245. 

90.  Same ;  effect  of  payment  of  past  due  installment  after  hill  filed. — The 

mortgagor,  by  paying  the  installments  of  such  debt  which  are  past 
due,  after  bill  filed  for  a  foreclosure,  is  entitled  to  put  a  stop  to  fur- 
ther proceedings ;  and,  if  he  make  such  payment,  the  court  has  no 
power  to  render  a  conditional  or  provisional  decree  of  foreclosure, 
if  default  should  be  made  in  the  payment  of  the  installments  fall- 
ing due  in  the  future.    lb.  2^5. 

91.  Grant  of  injunction  by  officer  without  authority;  remedy  for  correc- 

tion of  error. — When  an  injunction  is  granted  by  a  juditdal  officer 
who  has  no  authority  to  grant  it,  the  error  or  irregularity  is  only 
available  upon  motion  for  a  discharge  of  the  injunction,  which 
must  precede  any  act  on  the  part  of  the  defendant  in  recognition  or 
affirmance  of  its  regularity.  In  such  case,  a  motion  to  tlissolve  is 
not  the  appropriate  remedy,  but  is  a  waiver  of  the  error  or  irregu- 
larity. East  &  West  R.  R.  Co.  v.  East  Tenn.,  Va.  &  Ga.  R.  R.  Co., 
275. 

92.  Motion  to  dissolve  injunction  for  want   of  equity ;  what   inquiries 

opened  by. — A  motion  to  dissolve  an  injunction  for  want  of  e(juity 
in  the  bill  can  not  perform  the  office  of  a  demurrer  to  the  bill ;  but, 
on  the  hearing  of  such  motion,  all  amendable  defects  should  be  re- 
garded, pro  hac  vice,  as  cured  by  amendment,  and  the  inquiry 
made,  whether,  if  the  facts  were  well  pleaded,  the  case  would  be 
of  equitable  jurisdiction,  and  an  injunction  the  appropriate  retnedy. 
lb.  275. 

93.  Motion  to  dissolve  injunction  by  party  in  contempt ;  when  entertained. 

A  party  in  contempt  for  a  real,  substantial,  not  a  mere  technical 
disobedience  of  an  injunction,  a  disoV)edience  calling  for  punish- 
ment, will  not  be  heard  on  a  motion  for  its  dissolution  until  the 
contempt  is  purged  ;  but  the  motion  may  be  entertained  where  the 
nature  and  extent  of  the  punishment  to  be  imposed  for  tiie  con- 
tempt depend  on  the  determination  of  the  question,  whether  the 
injunction  shall  be  continued  or  dissolved,  and  involves  essentially 
the  inquiry,  whether  it  was  not,  in  the  first  instance,  improvi- 
dently  granted.     Crabtree  v.  Baker,  91. 

See  Amendments,  1-7;  Jurisdiction  and  Generai>  Princii'les, 
supra,  8,  11,  14,  15,  16,  17,  18,  19,  22,  23,  29,  30,  51,  63-68. 

OHARtJE  TO  JURY. 

1.  When  free  from  error . — Reading  to  the  jury,  as  part  of  the  court's 

general  charge,  extracts  from  reported  decisions  (jf  this  court,  ac- 
companied with  instructions  adapting  them  to  the  particular  case, 
is  free  from  error.     Jlolley  v.  State,  14- 

2.  When  invasive  of  province  of  jury, — The  weight  to  be  given  evidence 

is  a  question  for  the  jury;  and  a  charge  which  withdraws  it  from 
their  consideration,  is  an  invasion  of  their  province.  Ihujhes  v. 
State,  31. 

3.  When  argumentative. — A  charge  asked,  which  asserts  that  the  "  law 

books  are  full  of  cases  of  mistaken  identity,"  is  argumentative, 
and,  for  that  reason,  is  properly  refused.     lb.  31. 

4.  Charge  given  and  withdrawn  ;  error  without  injury. — When  a  charge, 

given  by  the  court  of  its  own  motion,  is  withdrawn  from  the  con- 
sideration of  the  jur^  during  the  progress  of  the  trial,  if  it  contain 
error,  it  is  error  without  injury,  and  will  not  work  a  reversal. 
Huckahee  v.  Shepherd,  342. 
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5.  When  ahstracl. — A  charj^e  recjuested,  which  is  based,  in  whole  or  in 
part,  on  a  state  of  facts,  of  whicli  there  does  not  appear  to  have 
been  any  evidence  whatever,  is  abstract,  and  is  properly  refused. 
Martin,  Dumec  di  Co.  v.  Brown,  Shipley  tfc  Co.,  44^- 

CODE,  1876. 

1.  §701.     Terms  of  probate  court.     Blake  v.  Harlan,  205;  Carlisle  v. 

May,  502. 

2.  §  710.     Return  of  executions  in  probate  court.     Carlisle  v.  May,  502. 

3.  ^721.     Clerk  of  county  court;  powers  of.     McLeodv.  McLiod,  4^3. 

4.  §  133(3.     Certificate  of    protest  as  evidence  of    notice.      Martin, 

Dumee  (fc  Co.  v.  Brown,  Shipley  &  Co.,  442. 

5.  §§  1699,  1700.     Duty  of  railroad  engineer  to  ring  bell,  et(\  ;  liability 

for  failure  to  flo  so.  .Uabama  Great  Southern  R. 
R.  Co.  V.  Me  Alpine  tt-  Co.,  113;  East  Tenn.,  Ya.  tfc 
Ga.  R.  R.  Co.  V.  Hayliss,  460. 

6.  4  2120.     Conveyances  of  personalty  in  trust  for  benefit  of  grantor 

void.     Benedict,  Hall  A  Co.  v.  Renfro  Bros.,  121. 

7.  §2121.     Statute  of   frauds.      Singer  Manf'y   Co.    r.   Sayre,   270; 

Westmoreland  v.  Porter,  452  ;  Meyer  Bros.  r.  Mitchell, 
475. 
•  8.  §2218.  Power  of  sale  to  executors;  when  administrators  may 
execute.  Watson  v.  Martin,  Adm'r,  506. 
9.  §§  2222-23  (as  amended).  Penalty  for  failure  to  enter  of  record 
satisfaction  of  mortgage.  Jarratt  v  McCahe,  325;  Scott 
V.  Field,  410. 

10.  §2239.     Assignment  of  dower.     Tarnipseed  v.'Fitzpatrick,  297. 

11.  §§  2439-11.     Duty  of  administrator  as  to  crops  commenced  by  dece- 

dent.    Tayloe,  Adtn'r,  v.  Bush,  432. 

12.  §  2446.     Power  of  personal  representative  to  rent  lands.     Vande- 

grift,  Adm'r,  v.  Abbott,  487. 

13.  §  2449.     Sale  of  land  by  personal  representative  for  division.     Rice 

V.  Drennen,  Adm'r,  335. 

14.  §  2520.     Liability  of   personal  representative   for  interest.     May, 

Adm'r,  v.  Green,  182. 

15.  §§  2531-32.     Partial  settlements  of  decedents'  estates ;  presumption 

of  correctness.     Tayloe,  Adm'r,  v.  Bush,  432. 

16.  §  2681.     Penalty  against  probate  judge  for  improperly  issuing  mar- 

riage license.     Roberts  v.  I'ippen,  103 ;  Fulqhum  v.  Rob- 
erts, 341. 

17.  §  2706.     l^iiability  of  husband  for  income  of  wife's  statutory  estate. 

Kennon  v.  Dibble,  351 ;    Voltz  v.  Voltz,  555. 

18.  §§  2707-9.     Convevance  of  wife's  statutory  estate.     Warren  v.  Wag- 

ner,'l8S;  Falk  v.  Hecht,  293;  Kennon  v.  llibble,  351. 

19.  §2710.     Power  of  husband  to  receive  wife's  property.     May,  Adm'r, 

V.  Green,  162. 

20.  §2711.     Liability  of  wife's  statutory  estate  for  necessaries.     Sny- 

der r.  Glover,  379. 

21.  §2731.     Removal  of  disabilities  of  coverture.     Warren  v.  Wagner, 

188;  Falk  v.  Hecht,  293;  King  v.  Boiling,  306;   Voltz  v. 
Voltz,  555. 

22.  §  2820.     Exemptions.     Murphy  v.  Hunt,  Miller  tfc  Co.,  438. 

23.  §§  2828-30.     Claim  of  exemptions ;    contest  of.     Clark  v.  Spencer, 

49;  Abbott,  Downing  &  Co.  v.  Gillespy,  180 ;  Alley  v. 
Danii'l,  403. 

24.  §  2834.     Claim  and  contest  of  exemption.     Clark  v.  Spencer,  40. 

25.  §2836.     Contest  of  exemption;  giving  bond.     Ex  parte  Haralson 

&  Co.,  543. 

26.  §  2841.     Return  of  homestead  in  favor  of  widow,  etc.,  to  probate 

court.     Jarrell,  E.i'r,  v.  Payne,  577. 
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27.  §  2843.     Homestead  ;  when  not  lost  by  temporary  quitting  or  leas- 

ing.    Murphy  v.  Hunt,  Miller  &  Co.,  438. 

28.  §  2844.     Exemptions ;  remedy  for  asserting  and  determining  claim. 

Clark  V.  Spencer,  49. 

29.  §  2890.     Suits  on  contracts  to  pay  money  ;  in  whose  name  brought. 

Daughtery  v.  Amer.  Union  Tel.  Co.,  108. 

30.  §2892.     Joinder  of  husband  and  wife  as  parties  plaintiff.     Wortham 

V.  Gnrley,  356. 

31.  §  2899.     Right  of  action  in  parent  against  corporation  for  death  of 

child.     Smith  V.  Louisville  ci-  A^'ashville  K.  R.  Co.,  449. 

32.  §  2944.     Damages  for  detention  of  property  in  detinue.     Wortham 

V.  Gurley,  35G. 

33.  §§  2951-54.     Suggestion  of  adverse  possession  ;  value  of  permanent 

improvements.     Turnipseed  v.  Fitzpatrick,  ii97. 

34.  §  2958.     Motion    for   recinery    of   rent  accruing  after  judgment. 

Kirkland  v.  Trott,  321. 

35.  §2966.     Liability  of  parties  holding  undercolor  of  title,  etc.,  for 

rent  for  one  year.     Turnipseed  v.  Fitzpatrick,  297. 
.36.  §§2987,2990.     Pleas;  character  of,  how  determined.     Mohrv.  Chafe 
Bros.iSc  Co.,  387. 

37.  §  2996.     Set-ofF;  statute  of  limitations.     Jeffries  v.  Castleman,  262. 

38.  §  3036.     Execution  of  Avritings  the  foundation  of  suits;  when  self- 

proving.     Meyer  Bros.  v.  Mitchell,  475. 

39.  §  3041.     Right  of  officer  to  justify  under  process  regular  on  its 

face.     Meyer  v.  Hearst,  390. 

40.  §3111.     Motion  to  establish  bill  of  exceptions.     Blake  v.  Harlan, 

205. 

41.  §  3113.     Bill  of  exceptions.     Blake  v.  Harlan,  205. 

42.  §3144.     Witnesses  to  prove  one  fact;  costs  only  allowed  to  two. 

Beadle  v.  Davidson,  494- 

43.  §  3154.     Amendment  of  record  within  three  years  after  judgment. 

Stoutz,  Adm'r,  v.  Rouse,  431. 

44.  §  3196.     Bond  of  indemnity  to  sheriff;    his  duty   to  proceed  cm 

execution  of.     Alley  v.  Daniel,  4(^3. 

45.  §  3210.     Lien  of  execution.     Mathews  v.  Mobile  Mutual  Ins.  Co., 

85;  Carlisle  v.  May,  502. 

46.  §  3226.     Statute  of  limitations  of  six  years.     Kirkland  v.  Trott,  321. 

47.  §  3231.     Statute  of  limitations  of  one  year.     Kirkland  v.  Trott,  321. 

48.  §  3242.     Statute  of  limitations,  when  there  is  a  fraudulent  conceal- 

ment of  cause  of  action.     Holt  v.  Wilson,  58. 

49.  §  3285.     Bond  of  indemnity  to  sheriff;  his  duty  to  proceed  on  exe- 

cution of.     xilley  r.  Daniel,  403. 

50.  §3314.     Abatement  of  attachment.     Mohr  v.  Chafe  Bros,  tt-  Co., 

887.  • 

51.  §3315.     Amendment  in  attachment  proceedings.     Mohrv.  Chaffe 

Bros,  ct  Co.,  387. 

52.  §  3343.     Trial  of  right  of  property ;  damages  for  delay.     Murphy 

V.  Bailer,  Pitkin  &  Co.,  381.    . 

53.  §  3467.     Landlord's  lien  for  rent  and  advances.     Bell  <Sc  Co.  v. 

Hurst  &  McWhorter,  44;  Lake  &  Marshall  v.  Gaines  & 
Co.,  143;  Drakfordv.  Turk,  339. 

54.  §§  3497  et  seii.     Partition  among  tenants   in  common.     McMath  v. 

DeBardelaben,  68;  McCorkle  v.  Rhea,  21S. 

55.  §  3514.     Sale  of  property  for  distribution  among  tenants  in  com- 

mon.    Turnipseed  v.  Fitzpatrick,  297. 

56.  §  3564.     Erection  of  mill-dam  ;  charge  to  jury.     McAllilley  v.  Hor- 

ton,  491. 

57.  §  3696.     Forcible  entry  and  detainer ;  character  of  possession  to 

maintain.     Brady  v.  Huff,  80. 
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58.  ^3705.     Forcible  entry  and  detainer;  bar  to  recovery.     Brady,  v. 

Huff,  SO. 

59.  §  3758.     Statute  of  limitations  in  equity.     Cotton  v.  Cotton,  345. 

60.  §  3761.     Bill  in  equity ;  statement  of  facts  and  prayer  for  relief. 

Seals  V.  Hobinson  A  Co.,  363. 

61.  §  3790.     Amendment  to  bill  in  equity.     Ward,  Adm'r,  v.  Patlon, 

207;  Prickett  <&  Maddox  v.  Sibert,  AdmW,  315;  Gilmer  v. 
Wallace,  220;  Adams  v.  Phillips,  ExWx,  461. 

62.  ^  3886.     Right  of   simple  contract  creditor  to    subject  property 

fraudulently  conveyed.     Mathews  v.  Mobile  Mutual  Jus. 
Co.,  85. 

63.  §  3893.     Practice  in  partition  suits.     McMath  v.  Deliardelabcu,  68. 

64.  §  4207.     Card  playing  at  public  place.     Johnson  v.  State,  7. 

65.  ^  4209.     Betting  at  cards,  etc.     Johnson  r.  State,  7. 

66.  ^  4289.     Illegal  voting.     Washington  v.  Slate,  582. 

67.  §  4295.     Murder.    Holley  v.  State,  14. 

68.  ^  4450.     Legal  punishment;  how  imposed.     Hohhs  r.  State,  1. 

69.  ^  4465-69.     Hard  labor.     The  State  v.  Metcalfe,  42;  Arringlon  v. 

Morgan,  606. 

70.  §  4718.     Trial  in  county  court.     Bell  v.  State,  25. 

71.  \  4802.     Accessories  and  principals.     Hughes  v.  State,  31, 

72.  §  4874.     Venire  in  capital  case.     Bland  v.  State,  574- 

73.  \  4895.    Conviction  on  testimony  of  accomplice.     Snoddy  v.  State, 

23. 

74.  §  4963.     Habeas  corpus.     Ex  parte  Dover,  40;  Ex  parte  McGlaivn, 

38;  Ex  parte  Murphy,  409. 

75.  §  5032.     Sheriff's  fees.     Kahn,  Wolf  d-  Sons  v.  Locke-,  332. 

COMMON  CARRIER. 

1.  Action   against  railroad  company  for  personal  injuries  ;  variance. 

Where,  in  an  action  by  a  passenger  against  a  railroad  company,  to 
recover  damages  for  personal  injuries,  the  complaint  alleges  that 
the  plaintiff  ' '  was  compelled  and  forced  by  the  agents  of  said  de- 
fendant to  get  off  defendant's  train  while  in  motion,  and  before 
said  train  had  reached  the  usual  place  at  the  depot,"  and  that  in- 
juries sustained  by  him  were  produced  by  the  negligence  of  de- 
fendant's agents  "in  compelling  and  forciyig"  him  to  get  off  the 
train,  the  gravamen  of  the  action  is  the  alleged  force,  and  is  not 
sustained  by  evidence  merely,  that,  when  the  train  was  approach- 
ing the  platform  at  the  depot,  the  conductor  came  towards  him  in 
the  car,  crying  out  the  name  of  the  station,  and  saying,  "  We  have 
>50t  no  time,  hurry  up,"  and  that  this  was  repeated  by  the  conduc- 
tor several  times  while  tlfie  plaintiff  was  making  his  egress  from 
the  ear,  and  before  he  stepped  from  the  moving  train  ;  such  words 
not  being  susceptible  of  a  construction  which  would  impute  to  the 
conductor  any  purpose  to  force  or  compel  the  plaintiff  to  prema- 
turely alight  irom  the  train,  or  to  put  himself  in  the  slightest  peril 
in  leaving  it.     South  A  North  Ala.  R.  R.  Co.  v.  Schavfler,  136. 

2.  Same;  contributory  negligence. — A  passenger  on  a  railroad  train, 

who,  encumberetl  with  hand-baggage,  steps  from  tiie  train  on  a 
dark  night,  w^hile  it  is  moving  at  the  rate  of  six  or  eight  miles  per 
hour,  before  it  has  reached  the  platform  of  a  regular  station,  at 
which  he  was  to  get  off,  and  with  the  locality  of  which  he  is  ac- 
quainted, against  the  advice  of  the  conductor,  an<l  without  reason 
to  believe  that  the  train  would  not  stop,  as  usual,  at  the  platform, 
is  guilty  of  contributory  negligence,  which  bars  him  from  recover- 
ing damages  for  personal  injuries  sustained  in  stepping  from  the 
train.     lb.  136. 

3.  Same;  advice  or  direction  of  conductor  no  excuse  for  plaintiff's  negli- 
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gen cc-r-W here  an  adult  passenger  leaves  a  moving  train  under  the 
advice  or  direction  of  the  conductor  in  charge  of  the  train,  and,  in 
leaving  the  train,  receives  personal  injuries,  it  seems  to  be  settled 
by  the  authorities,  that  such  advice  or  direction,  though  plain  and 
unambiguous,  can  not  be  held  to  excuse  an  act  of  negligence  on 
the  part  of  the  passenger,  which  is  so  opposed  to  common  pru- 
dence as  to  make  it  an  obvious  act  of  recklessness  or  folly.     /  b.  136. 

4.  Same;  whether  negligence  is  excused  by  advice  of  conductor,  lohen  a 

question  for  the  jury. — It  seems  also  to  be  settled  by  the  authorities, 
that  if,  in  such  case,  the  act  advised  to  be  done  is  one,  in  the  doing 
of  which  the  danger  would  not  be  ai)parent  to  a  i)ersoii  of  reason- 
able prudence,  and  the  passenger  acts  under  the  influence  of  such 
advice,  given  by  the  conductor  or  manager  in  the  line  of  his  ordi- 
nary duties,  it  becomes  the  province  of  the  jury  to  say  how  far  the 
plaintiff's  negligence  may  be  excused.     lb.  136. 

5.  Action,  against  common  carrier  for  failure  to  deliver  baggage  ;  when 

description  of  baggage  sufficient. — In  an  action  by  a  passenger 
against  a  common  carrier  for  damages  for  failure  to  deliver  bag- 
gage, a  description  of  thebaggagein  the  complaint  as  "one  trunk," 
containing  designated  articles  of  jewelry  and  merchandise,  and 
"clothing  and  personal  wearing  apparel,"  is,  on  demurrer,  suf- 
fit'iently  certain.     Montgomery  <&  Eufaula  R.  R.  Co.  v.  Culver,  587. 

6.  Same;  what  a  fatal  variance  between  allegation  and,  proof  of  contract. 

Where,  in  an  action  by  a  passenger  against  a  corporation  operating 
an  intermediate  line  of  railroad,  for  damages  for  the  failure  to  de- 
liver l)aggage,  the  contract  is  alleged  to  have  been  made  with  the 
defendant  for  the  transportation  of  the  baggage  to  a  designated 
point,  which  is  situate  on  the  last  connecting  line,  to  be  there  de- 
livered to  the  plaintiff,  and  the  proof  shows  that  the  contract  was 
made  with  the  company  operating  the  first  connecting  line,  and 
is  an  agreement  on  the  part  of  the  defendant  for  the  transporta- 
tion and  delivery  of  the  baggage,  not  to  the  plaintiff  at  the  point 
of  destination,  but  to  the  comi)any  operating  the  last  connecting 
line,  there  is  a  variance  between  the  allegations  and  proof,  which  is 
fatal  to  the  right  of  recovery.     lb.  587. 

7.  Liability    of  common    carrier  for   baggage;  extent   of;    burden     of 

proof. — Transportation  of  baggage,  as  such,  is  incidental  to  the 
carriage  of  the  owner  as  a  passenger,  and  for  its  safe  delivery,  a 
coihmon  carrier  is  liable  in  the  same  manner,  and  to  the  same  ex- 
tent as  carriers  of  merchandise  ;  and  if  the  carrier  is  both  the  re- 
ceiving and  delivering  carrier,  or  liable  for  the  safe  delivery  of 
baggage!  at  the  point  of  destination,  proof  that  it  was  in  good  con- 
dition when  received,  and  in  damaged  condition  when  delivered, 
casts  on  him  the  burden  of  shcfwing  that  the  damage  was  occa- 
sioned by  some  cause  exempting  from  absolute  liabilitv  for  safe  de- 
livery,    lb.  587. 

8.  Railroad  companies  operating  connecting  lines  ;  liability  for  damage. 

An  arrangement,  express  or  implied,  between  different  connecting 
railroad  companies,  autliorizing  the  companies  operating  the  ter- 
minal roads  to  issue  to  passengers  through  tickets,  and  through 
checks  for  baggage,  each  being  entitled  only  to  the  fare  for  trans- 

f)ortation  over  its  own  line,  does  not  render  one  of  them  liable  for 
OSS  or  damage  to  baggage  sustained  on  the  road  of  the  other ;  nor 
does  it  impose  on  the  intermediate  company  absolute  liability  for 
safe  delivery,  but  merely  the  duty  to  receive  from  the  company 
issuing  the  tickets  and  checks,  to  safely  carry  over  its  own  road, 
and  to  deliver  to  the  other  connecting  company.     lb.  587. 

9.  Same;  presumptions  as  to  first  company  in  case  of  non-delivery  and 

delivery  in  bad  order. — VVhere  the  contract  of  the  receiving  com- 
pany is  not  for  delivery  beyond  the  terminus  of  its  line,  but  merely 
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to  the  connecting;  company,  liability  in  case  of  noii-delivery  at  the 
point  of  destination,  or  total  loss,  is  prima  facie  on  the  receiving 
company,  and  on  it  is  cast  the  burden  of  showing  delivery  to  the 
connecting  comi)any ;  but  this  presumption  does  not  arise  in  case 
of  a  delivery  by  the  connecting  company  in  bad  order.  (S.  ct  N. 
li.  J{.  Co.  V.  Wood,  71  Ala.  215,  explained  and  modified).  lb. 
5S7. 

10.  Same  ;  presumption  against  deliverinrj  compani/  in  case  of  delivery  in 

had  order. — As  against  the  delivering  or  discharging  company,  the 
presumption  prevails,  in  the  absence  of  evidence,  that  the  baggage 
continued  in  the  same  condition  as  when  delivered  to  the  receiving 
comi)any,  and  on  it  is  cast  the  burden,  in  case  of  delivery  in  a 
damaged  condition,  of  showing  the  con<lition  of  the  baggage  when 
received  by  it.     Ih.  587. 

11.  Same  ;  presumption  as  to  intermediate  company  in  case  of  delivery  in 

bad  order  by  delivering  company. — When  baggage  is  delivered  in 
good  order  by  the  receiving  company  to  an  intermediate  company, 
and  by  it  delivered  to  the  delivering  company,  proof  that  it  was  in 
a  damaged  condition  when  delivered  by  the  latter  at  point  of  des- 
tination does  not  operate,  in  the  absence  of  other  evidence,  to  cast 
on  the  interme<liate  company  the  burden  of  showing  tliat  it  was  in 
good  condition  when  delivered  by  it  to  the  delivering  company. 
lb.  587. 

12.  Same. — Hence,  in  an  action  by  a  passenger,  hnving  a  through  ticket 

and  a  through  check  for  his  baggage  over  three  connecting  lines  of 
railroad,  operated  by  separate  and  independent  companies,  against 
the  intermediate  company  for  damages  for  failure  to  deliver  his 
baggage,  which  had  been  received  by  it  in  good  order  from  the 
first  company,  and  which  was  in  a  damaged  condition  when  de- 
livered by  the  last  company  at  the  point  of  destination,  no  special 
contract  or  arrangement  between  the  companies  being  shown,  a 
charge  instructing  the  jury  that  if  the  trunk  was  delivered  to,  and 
received  by  the  defendant  in  good  order,  and  when  it  was  delivered 
to  the  plaintiff  at  the  point  of  destination,  it  was  badly  broken, 
and  its  contents  taken  out,  it  devolved  on  the  defendant  to  show 
that  it  was  delivered  in  good  condition  to  the  delivering  company, 
and  if  it  failed  to  show  this,  the  plaintiff  was  entitled  to  recover, 
is  erroneous.     lb.  587. 

13.  Common  carrier's  liability  for  cattle  received  by  it  for  transportation  ; 

e.vtent  of. — Under  the  rule  adopted  in  this  State,  when  not  modi- 
fied by  special  contract,  a  common  carrier,  undertaking  to  transport 
cattle,  assumes  the  full  obligations  to  furnish  safe  and  siiitable 
vehicles,  and  an  adequate  road,  and  to  exercise  due  care  and 
foresight  to  guard  against  loss  or  injury  from  external  sources; 
but  he  does  not  become  an  insurer,  and  his  liability  does  not  ex- 
tend to  any  damage  resulting  from  the  nature,  disposition,  or 
viciousness  of  the  animals,  or  from  any  intrinsic  cause,  against 
which  care  and  foresight  could  not  provide.  East  Tenn.,  Va.  & 
Ga.  R.  R.  Co.  r.  .Tohnston,  596. 

14.  Same;  wJien special  contracts  limiting  liability  upheld. — Special  con- 

tracts made  by  common  carriers  with  shippers  of  cattle,  restricting 
and  avoiding  their  liability  for  the  nmisual  risks  jieculiar  to  the 
transjiortation  of  such  freight,  are  maintained  and  upheld  by  the 
courts,  when  the  limitations  are  just  and  reasonable,  and  do  not 
exempt  the  carriers  from  liability  for  any  loss  or  injury  caused  by 
their  own  act  or  negligence.     Jb.  596. 

15.  Same;  adeijuacy  and  sufficiency  of  vehicles  furnished. — In  respect 

to  the  adequacy  of  carriage,  a  railroad  company  meets  its  duty  and 
obligation,  when  it  furnishes  such  as  is  most  in  use,  and  is  ap- 
proved by  persons  skilled  and  experienced  in  the  business,  as 
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necessary  and  proper  for  safe  transportation,  having  in  view  the 
kind  and  nature  of  the  freiglit ;  and  the  omission  of  any  part  or 
appliance,  permanent  or  usual  in  the  construction  or  preparation 
of  a  car,  and  which  is  necessary  and  proper  to  its  adequacy  for  the 
general  uses  and  purposes  of  railroad  transportation,  is  prima  facie 
negligence ;  but  to  charge  the  company  with  negligence  because 
of  the  omission  of  some  peculiar,  adventitious  and  temporary  pre- 
paration, the  necessity  or  propriety  must  be  shown  by  extraneous 
evidence.     lb.  596. 

16.  Same ;  omi.^sion  to  "bed"  car ;  effect  of. — When  the  liability  of  the 

railroad  company  is  not  modified  by  contract,  and  he  undertakes 
the  transportation  of  cattle  under  the  common  law  liability  for  safe 
delivery,  it  can  not  be  affirmed,  as  matter  of  law,  that  the  failure 
to  •'  bed  "  a  car  for  the  transportation  of  cattle  with  straw  or  other 
material,  is  negligence  per  ae  ;  but  if  it  is  shown  that  such  a  course 
is  usual  and  customary,  and  is  such  a  precaution  as  a  prudent, 
competent,  and  faithful  man,  experienced  in  the  business,  would 
take,  the  company  will  be  responsible  for  any  injury  caused  by  its 
omission  in  this  regard,     lb.  596. 

17.  Same;   special  contract  construed  in  respect  to  bedding  car. — Where 

a  shipper  of  cattle  contracts  with  a  railroad  company  for  the  use 
of  a  car  for  the  transportation  of  cattle,  having  reference  to  the 
cars  in  use  on  the  defendant's  road,  in  the  absence  of  any  stipula- 
tion for  any  particular  kind  of  car,  the  extent  of  the  company's 
obligation  is  to  furnish  a  safe,  serviceable  and  adequate  car, 
adapted  to  the  use  intended;  and  the  shipper  retaining  control 
and  charge  of  the  cattle,  and  assuming  the  risk  and  responsibility 
of  loading,  his  understanding  of  the  contract  may  be  inferred 
from  the  fact,  that  he  had  provided  material  for  bedding  the  car ; 
and  the  company  will  not  be  held  liable  for  any  loss  or  injury 
arising  from  his  fault  or  neglect  in  this  regard.     lb.  596. 

18.  Same ;  irhen  not  liable  for  failure  to  bed  car. — Hence,  the  shipper, 

having  assumed,  by  special  contract,  the  duty  of  proper  storage 
of  his  cattle  and  having  accepted  and  loaded  the  car  without 
objection,  and  with  knowledge  that  it  was  not  bedded,  can  not  hold 
the  company  liable  for  negligence  because  of  a  failure  to  bed  the 
car,  or  because  of  the  insufiiciency  of  the  bedding.  In  such  case, 
l>y  his  contract  he  virtually  agrees  that  "  in  respect  of  the  particu- 
lar transaction,  the  carrier  is  not  to  be  regarded  as  in  the  exercise 
of  his  public  employment,  but  as  a  private  person,  who  incurs  no 
responsibility  beyond  that  of  an  ordinary  bailee  for  hire,  and 
answerable  only  for  misconduct  or  negligence."     lb.  596. 

19.  Usage;  ivhen  admissible  to  interpret  contract  between  common  carrier 

arid  shipper  of  cattle. — When  a  special  contract  is  entered  into 
between  a  railroad  company  and  the  owner  of  cattle,  for  the  trans- 
portation of  the  cattle,  and  it  is  silent  as  to  the  kind  of  car  to  be 
furnished,  and  as  to  any  special  preparation  of  the  car,  and,  while 
providing  that  the  shipper  shall  retain  control  and  charge  of  the 
cattle,  and  assume  the  risk  and  respon.sibility  of  loading,  it  is  also 
silent  as  to  what  special  duties  were  undertaken  by  him  in  these 
particulars,  evidence  of  a  usage  or  custom,  by  which  he  is  to  bed 
tne  car,  known  to  him,  and  upon  which  he  had  acted  in  making 
])reviou8  shipments,  is  admissible  for  the  purpose  of  interpreting 
and  explaining  the  intention,  meaning  and  understanding  of  the 
patties  in  making  the  special  contract.     lb.  596. 

20.  Special  contract  for  transportation  of  cattle ;  irhen  not  tuireasonable. 

There  is  nothing  unreasonable  in  the  provision  of  a  special  con- 
tract made  by  a  railroad  company  for  the  transportation  of  cattle, 
by  which  the  owner  assumes  the  duty  of  loading,  transferring  and 
unloading  the  cattle ;  and  for  any  injury  caused  by  overloading,  or 
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other  improper  loading,  the  company,  if  without,  fault  or  negli- 
gence on  its  part,  is  not  liable.     76.  .556". 

21.  Same ;  when  unreasonable  and  void. — But  a  clause  in  such  contract, 

exempting  the  company  "  from  all  other  dnmages  incidental  to 
railroad  or  steamboat  transportation,  which  shall  not  l)e  established 
to  liave  been  caused  l^y  the  gross  negligence  or  delin(iuency  of  any 
of  the  officers  or  agent  of  the  said  railroad  or  steamboat  com- 
panies," relieving,  as  it  seeks  to  do,  the  company  from  all  negli- 
gence less  than  gross,  is  unreasonable,  and  can  not  be  maintained. 
Ih.  590. 

22.  Same  ;  burden  of  proof  when  injury  shown. — When  there  is  a  con- 

tract between  a  common  carrier  and  shipper,  limiting  the  former's 
liability,  the  injury  having  occurred,  the  burden  of  i)roof  is  (m  the 
carrier  to  show,  not  only  that  the  cause  of  the  injury  is  within  the 
exception,  but  that  the  injury  did  not  result  from  the  carrier's  neg- 
ligence,    lb.  596. 

23.  Dutfi  of  railroad  company   in  assigning  cars  in  making  up  trains. 

While  in  making  up  a  train,  large  discretion  must  be  allowed  a 
railroad  company,  in  assigning  cars  to  different  positions,  it  is, 
nevertheless,  (he  duty  of  the  companj^,  having  regard  to  the  nature 
and  character  of  all  kinds  and  classes  of  freight  received  by  it  for 
transportation,  to  assign  a  car  loaded  with  freight  of  a  particular 
nature  such  position,  so  far  as  may  be  consistent  with  tiie  safety 
and  interests  of  other  shippers,  as  will  cause  the  least  exposure 
to  danger.     lb.  596. 

24.  Same. — Although  a  railroad  company  may  have,  consistently  with 

its  duty  to  other  shippers,  placed  a  car  loaded  with  cattle  at  a 
greater  distance  from  the  engine,  yet,  if  the  injury  suffered  was 
not  caused  by  the  proximity  of  the  cattle  to  the  engine,  the  com- 
pany is  not  liable  tiierefor,  in  the  absence  of  negligence  on  its  i)art 
causing  the  loss.     lb.  596. 

25.  Measure  of  damages  for  injuries  to  cattle  shipped  on  railroad  ;  what 

is. — The  measure  of  damages  for  injuries  to  cattle  shipped  by  rail- 
road, resulting  in  death,  is  the  market  value  of  the  cattle  at  the 
place  of  destination,  less  the  expense  of  transportation,  although 
such  place  is  beyond  the  terminus  of  the. company's  road,  and  it 
was  not  liable  for  injury  occurring  beyond  its  terminus.  lb.  596. 

COMMON  LAW. 

1.  Common  law  in  Mississippi ;  presumption  as  to. — In  the  absence  of 

proof  to  the  contrary,  this  court  will  presume  that  the  common 
law  prevails  in  the  State  of  Mississippi.     Gluckv.  Co.r,  310. 

2.  Statute  17  Edward  2,  not  of  force  in  this  country. — The  statute  of  17 

Edward  2,  Ch.  10  and  19,  conferring  on  the  king,  us  parens  patriw, 
power  to  take  care  of  the  property  of  lunatics  and  idiots,  though 
enacted  before  the  settlement,  or  even  the  discovery,  of  this  coun- 
try, being  inconsistent  with  our  institutions  and  forjii  of  govern- 
ment, is  not  of  force  with  us.  Whetstone  v.  Whetstone's,  E.v'r8, 
495. 

CONSTITUTIONAL  LAW. 

L  Constitutional  inliibition  against  imprisonment  for  debt  ;  what  not  a 
debt  within  meaning  of. — Neither  fines,  forfeitures,  nor  costs  in 
criminal  cases,  are  debts  within  the  meaning  of  the  constitutional 
provision,  "  That  no  person  shall  be  imprisoned  for  debt."  Lee  v. 
State,  29. 

2.  Same ;  what  act  not  violative  of. — This  constitutional  provision  is  not 
violated  by  the  iwX  of  the  General  Assembly,  approved  February 
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23d,  1883,  entitled  "An  act  to  better  secure  the  payment  of  fines 
and  c^sts  in  criminal  cases  in  the  courts  of  this  State  "  (Pamph. 
Acts,  1882-3,  p.  166).     lb.  29  ;  State  v.  Leach,  36. 

3.  Damages  against  corporation  for  killing  minor  child ;   section  2899 

unconstitutional. — Section  2899  of  the  Code  of  1876,  providing  that 
"  when  the  death  of  any  minor  child  is  caused  by  the  wrongful  act 
or  omission  of  any  officer  or  agent  of  an  incorporated  company,  or 
private  association  of  persons,  the  father  of  such  child,  or  if  the 
father  be  not  living,  the  mother,  may  maintain  an  action  against 
such  corporation,  or  private  association  of  persons,  for  such  wrong- 
ful act  or  omission,  and  may  recover  such  damages  as  the  jury  may 
assess,"  is  violative  of  section  12  of  article  14  of  the  State  Consti- 
tution, providing  that  "  all  corporations  shall  have  the  right  to 
sue,  and  shall  be  subject  to  be  sued,  in  all  courts,  in  like  cases  as 
natural  persons,"  and  is  void.  Smith  v.  Louisville  &  Nashville  R. 
R.  Co.,  449. 

4.  Article  14,  section  12,  construed. — This  provision  of  the  Constitution 

must  mean  that  where  the  cases  are  alike,  the  cause  of  action  the 
same -description  of  contract  or  tort,  there  must  be  no  discrimina- 
tion between  corporations  and  natural  persons,  in  the  matter  of 
prosecuting  or  defending  suits.     Ih.  449. 

5.  Provision  of  Art.  4,  k  ^  (>f  Constitution  mandatory;  hov  construed. 

The  provision  of  section  2,  Art.  4,  of  the  Constitution  of  this 
State,  ordaining  that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  the  title,"  is  mandatory  ;  but 
its  requirements  are  not  to  be  exactingly  enforced,  or  in  such 
maimer  as  to  cripple  legislation.     Ballentyne  v.  Wickersham,  533. 

6.  Same. — Under  this  clause  of  the  Constitution,  the  title  of  a  ])ill 

may  be  very  general,  and  need  not  specify  every  clause  in  the 
statute,  it  being  sufficient  if  they  are  all  referable  and  cognate  to 
the  subject  expressed  ;  and  when  the  subject  is  expressed  in  gen- 
eral terms,  every  thing  which  is  necessary  to  make  a  complete  en- 
actment in  regard  to  it,  or  which  results  as  a  complement  of  the 
thought  contained  in  the  general  expression,  is  included  in,  and 
authorized  by  it.  But  if  clauses  are  contained  in  the  act  which 
are  not  so  correlated  to  the  subject  expressed  in  the  title,  as  to  ap- 
pear to  follow  as  a  natural  and  legitimate  complement,  they  can 
not  stand.     lb.  533. 

7.  Same. — The  constitutional  inhibition  is  as  emphatic,  that  a  statute 

shall  not  embrace  more  than  one  subject,  as  is  the  mandate,  that 
that  subject  shall  be  clearly  expressed  in  the  title ;  and  hence,  a 
statute  embracing  two  subjects,  both  of  which  are  expressed  in 
the  title,  falls  within  the  inhibition,  and  is  unconstitutional  and 
void.     lb.  53.3. 

8.  Same;  act  establishing  an  Inferior  Court  of  Criminal  Jurisdiction 

for  Mobile  county,  etc.,  unconstitutional. — The  act  approved  Febru- 
ary 12th,  1879,  entitled  "An  act  to  establish  an  Inferior  Court  of 
Criminal  Jurisdiction  for  the  county  of  Mobile,  and  to  define  the 
jurisdiction  of  said  court,  and  the  criminal  jurisdiction  of  justices 
of  the  peace  in  said  county"  (Pamph.  Acts,  1878-9,  p.  Ill),  ex- 
presses in  the  title,  and  contains  in  the  body  thereof,  two  subjects, 
each  distinct  from  and  independent  of  the  other,  in  violation  of 
the  constitutional  inhibition;  and  lience,  it  must  be  pronounced 
void,  no  part  of  it  having  been  con.stitutionally  enacted,     lb.  533. 

9.  Walker  v.  driffith,  00  Ala.  36 1,  doubted. — The  argument  by  which 

the  conclusion  was  reached  in  the  case  of  Walker  v.  Griffith,  (50 
Ala.  361 ,  declared  to  be  unsound,  and  not  to  be  followed,  lb.  533. 
10.  Inferior  Criminal  Court  of  }fobile,  not  established  by  amendatory  act 
of  February  23d,  1881. — The  amendatory  act  o\  February  23d, 
1881,  did  not  and  could  not  give  validity  to  the  original  act  (act  of 
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February  12th,  1879),  except  to  the  extent  it  re-enacted  the  pro- 
visions of  the  older  enactment;  and,  thus  interpreted,  it  is  fatally 
incomplete,  and  did  not  es^ablish  the  "  Inferior  Criminal  Court  of 
Mobile,"  the  name  thereby  given  to  thp  court  intended  to  have 
been  established  by  the  original  act.     Ih.  533. 

11.  Elective  franchise;  nature  of. — The  elective  franchise  is  a  privilege 

rather  than  a  right,  granted  or  denied  on  groiuids  of  public  polic}', 
and  is  the  subject  of  exclusive  reyruiation  V)y  the  State,  limited 
only  by  the  provisions  of  the  Fifteentli  Amendment  to  the  Federal 
Constitution,  which  prohibits  any  discrimination  on  account  of 
"  race,  color,  or  previous  condition  of  servitude."  Washington  v. 
State,  582. 

12.  Same;  section  3,  art.  viii  of  State  Constitution  construed. — Section  3 

of  article  viii  of  the  Constitution  of  1875,  denying  the  j)rivilege  of 
registering,  voting  and  holding  office  to  those  "who  shall  have 
been  convicted  of  treason,  embezzlement  of  public  funds,  malfeas- 
ance in  office,  larceny,"  etc.,  disqualify  from  participation  in  the 
elective  franchise  all  persons  convicted  of  any  one  of  the  specified 
crimes  prior  to  the  adoption  of  the  Constitution,  as  well  as  those 
thereafter  convicted;  and  hence,  a  person  convicted  of  larceny  in 
1871  mav  be  convicted  under  the  statute  for  voting  at  a  general 
election  held  in  August,  1884.     Jb.  .583. 

13.  Same;  section  3,  art.  viii  of  State  Constitution  neither  e.r  post  facto 

nor  in  nature  of  bill  of  attainder. — Section  3  of  article  vm  of  Con- 
stitution, as  thus  construed,  not  taking  away  a  legal  right,  nor  im- 
posing a  legal  burden,  and  requiring  a  conviction  in  the  due  course 
of  judicial  proceedings  before  disfranchisement,  is  neither  an  ex 
post  facto  law,  nor  a  provision  in  the  nature  of  a  bill  of  attainder, 
within  the  meaning  of  the  Federal  Constitution.     lb    582. 

CONTEST  OF  EXEMPTION. 

See  Exemptions. 

CONTRACTS. 

1.  Convicts;  when  contract  for  hire  of  illegal. — In  the  absence  of  action 

on  the  part  of  the  commissioners'  court,  determining  in  what 
mannef  and  on  what  particular  works  the  labor  of  convicts  shall 
be  performed  (Code,  1876,  §§  44C5,  4468),  the  judge  of  probate  has 
no  authority  to  act;  and  hence,  a  contract  for  the  hire  of  a  convict 
made  by  him,  in  such  case,  is  illegal  and  void  as  against  public 
policy,  and  no  recovery  can  be  had  thereon  against  the  hirer.  The 
State  V.  Metcalfe,  42. 

2.  Same;  contract  of  sub-hiring. — A  hirer  of  county  convicts,  under 

contract  with  the  commissioners'  court,  has  no  authority  to  sub-let 
them  to  another  person;  and  such  contract  of  sub-hiring, "being 
illegal  and  void,  will  not  support  an  action.  Arrington  v.  Morgan, 
606. 

3.  Stipulation  for  forfeiture  in  contract  for  sale  of  land;  when  waived. 

A  stipulation  in  a  contract  for  the  sale  of  lanil^  providing  for  a  for- 
feiture of  the  contract  if  the  purchase-money  is  not  paid  as  it  be- 
comes due,  and  binding  the  i)urchaser,  in  the  event  of  forfeiture, 
to  pay  rent,  is  reserved  for  the  benefit  of  the  vendor,  and  may  be 
waived  by  him  ;  and  it  is  waived  by  his  accepting  part  payment  of 
the  first  installment  of  the  purchase-money  before  it  is  due,  and 
by  transferring  a  part  of  the  installment  in  payment  of  a  debt. 
Lowery  r.  Peterson,  109. 

4.  Term  "advances"  construed. — Plaintiff  and  defendants  entered  into 

a  written  contract,  whereby  the  former  agreed  to  deliver  to  the 
41 
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latter  logs  at  a  stated  price  per  thousand  feet,  and  the  latter  agreed 
to  pay,  at  the  end  of  each  month,  for  the  logs  delisered  during 
that  month,  "  after  deducting  for  all  advances,"  and  commissions 
thereon  at  a  specified  rate.  Held,  that  the  defendants  were  not 
entitled  to  commissions  on  disbursements  made  by  them  from 
plaintiff's  money,  or  when  they  were  indebted  to  him  for  logs  de- 
livered under  the  contract ;  nor  on  an  old  indebtedness  owing  by 
the  plaintiff,  and  incurred  prior  to  the  execution  of  the  contract. 
Lee  V.  Bijrne  &  Trammell,  132. 

5.  When  parol  contract  not  merged  in  subsequent  written  one. — Where  an 

agent,  employed  by  parol  to  sel!  land  at  a  stijiulated  compensa- 
tion, afterwards  purchases  himself,  with  the  understanding  that 
his  right  to  compensation  shall  not  be  affected  by  his  becoming 
the  purchaser,  and  the  contract  of  purchase  is  reduced  to  writing, 
in  which  nothing  is  said  about  compensating  him,  the  prior  agree- 
ment for  compensation  is  independent  of,  and  distinct  from  the 
contract  of  sale,  is  not  merged  therein,  and  may  be  established, 
without  infringing  the  rule  excluding  parol  evidence  of  antecedent 
or  contemporaneous  stipulations  which  contradictor  vary  the  legal 
efTect  of  written  instruments. — Huckabee  v.  Shepherd,  3Jf2. 

6.  When  to  be  performed,  within  a  reasonable  time. — When  a  contract 

does  not  specify  a  particular  time,  or  appoint  the  happening  of  a 
particular  event  for  the  performance,  the  presumption  is,  that  the 
parties  intended  performance  within  a  reasonalile  time ;  and  what 
is  a  reasonable  time,  depends  materially  upon  the  nature  of  the 
duty  to  be  performed,  the  relation  of  tiie  parties,  and  the  peculiar 
circumstan(!es  of  the  particular  case. — Cotton  v.  Cotton,  345. 

7.  Reasonable  time  for  performance;  when  a  question  of  law,  and  when 

of  fact. — What  is  a  reasonable  time  for  performance,  is  sometimes 
a  question  of  fact,  and  sometimes  a  question  of  law.  When  it  de- 
pends upon  facts  extrinsic  to  the  contract,  which  are  matters  of 
dispute,  it  is  a  question  of  fact ;  but  when  it  depends  upon  the 
construction  of  a  contract  in  writing,  or  upon  undisputed  extrinsic 
facts,  it  is  matter  of  law.     lb.  345. 

8.  Contract  for  sale  of  lands;  what  a  reasonable  time  for  performance. 

Under  a  contract  for  the  sale  of  lands,  by  which  the  vendor  cove- 
nanted to  convey  so  soon  as  he  could  ascertain  the  numbers,  in 
the  absence  of  all  evidence  of  intervening  impediments,  the  court 
inclines  to  the  opinion  that  six  months  would  be  ample  time  for 
performance,  but  adds  that,  for  the  ]iurposcs  of  the  present  case, 
the  court  may  take  two  years  as  a  reasonable  time,  the  period 
allowed  to  the  vendor  to  obtain  title  in  Garnett  v.  Yoe,  17  Ala.  74.' 
7ft.  345. 

9.  Same;  when  bill  for  specific  performance  barred. — When  the  vendee 

under  executory  contract  for  the  sale  of  lands  is  not,  and  has  not 
been  within  ten  years,  in  possession,  and  the  possession  has  not 
been  in  recognition  of  his  right,  the  statute  barring  an  action  at 
law  to  recover  damages  for  a  breach  of  tiie  covenant  to  convey, 
upon  the  expiration  of  ten  years  from  the  breach,  api)lies  to  a  suit 
in  equity  by  the  vendee  for  a  specific  performance.     lb.  343. 

10.  When  contract  of  sale  e.recutory,  not  passing  title. — A  contract  for  the 

sale  of  a  designated  number  of  bundles  of  cotton  ties,  which  were 
never  delivered,  separated  from  the  bulk,  or  set  apart  for  the  pur- 
chaser, or  otherwise  distinguished  or  pointed  out  as  the  particular 
bundles  sold,  is  executory,  and  does  not  pass  the  title  to  the  pur- 
chaser.— Frg  V.  Mobile  Savings  Bank,  473. 

11.  K.i:ecu.t(>ry  contract  of  sale  of  chattels  ;  right  of  action  against  sub- 

sequent purchaser. — The  party  contracting  to  purchase,  in  such 
case,  having  no  title  to  the  ties,  legal  or  equitable,  has  no  cause  of 
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action  against  a  subsequent  purchaser  wlio  has  taken  possession' 
lb.  473. 

12.  Rescission  of  e.recuted  contract;  considerntion  for. — A  contract  which 

has  been  executed  by  one  party,  only  leaving  an  obligation  to  pay 
on  the  other,  can  not  be  rescinded  by  mutual  consent,  without 
other  consideration  ;  but  its  obligation  can  only  be  discharged  by 
full  payment,  release,  or  accord  and  satisfaction.  Westmoreland  v. 
Porter,  452. 

13.  As  to  proof  of  execution  of  contract  attested  by  subscribing  wit- 

nesses, see  Meyer  Bros.  v.  Mitchell,  475. 

See  Ambiguity;  Chancery;    Damages;  Fkauds,  Statute   ok; 
Telegraph  Company. 

CORPORATIONS. 

1.  Corporator  wrongfully  amoved  or  disfranchised ;  when  mandamus  lies 

to  restore. — The  writ  of  mandamus  will  be  awarded  against  a  pri- 
vate corporation,  at  the  instance  of  one  of  its  members  who  has 
been  disfrancliised  or  amoved,  to  compel  his  restoration  to  mem- 
bership, and  to  the  enjoyment  of  corporate  franchises,  when  the 
cause  of  disfranchisement  or  amotion  is  in  law  insnffieient,  or 
where  the  proceedings  are  irregular,  as  tested  by  the  charter  or 
by-laws  of  the  corporation;  but,  in  such  case,  no  inquiry  can  be 
had  into  the  merits  of  what  has  been  regularly  done,  in  the  due 
course  of  proceeding.  Medical  tfc  Surgical  Society  v.  Weatherly , 
24s. 

2.  Penal  provisions ;  how  construed. — The  principle,  that  penal  provi- 

sions, especially  when  summary  in  character,  and  operative  to 
produce  a  forfeiture  of  valuable  rights,  are  to  be  strictly  construed, 
is  as  applicable  to  the  by-laws  and  regulations  of  voluntary 
societies,  whether  incorporated  or  not,  as  to  constitutional  and 
statutory  enactments  and  municipal  ordinances.  Ih.  248. 
.3.  Constitution  of  voluntary  association;  binding  on  corporation. — AVhile 
the  constitution  of  a  voluntary  association  may  be  in  the  nature  of 
a  contract  between  the  members,  who  are  bound  by  its  provisions, 
by  reason  of  express  assent  in  assuming  the  obligations  of  mem- 
bership, such  constitution  is  equally  binding  upon  the  society  in 
its  corporate  capacity,     lb.  248. 

4.  Same;  forfeiture  not  favored. — While  it  may  be  competent  for  a 

member  of  a  voluntary  association,  incorporated  in  this  State,  to 
bind  himself  b}'  agreement  to  forfeit  his  membership  upon  a 
specified  condition,  and  such  forfeiture  may  be  made  to  take  effect 
at  a  time  fixed,  without  special  or  personal  notice  to  him,  a  con- 
struction leading  to  sucli  a  result  will  not  ordinarily  be  adopted  by 
the  courts,  unless  the  intention  to  waive  notice  may  be  inferred 
from  uniform  custf)m  in  tlie  particular  business,  or  is  clearly  ex- 
pressed in  the  most  unambiguous  and  explicit  language.     Ih.  24S. 

5.  Disfranchisement  or  amotion  of  member  of  voluntary  society  ;  nature 

of  power,  and  how  exercised. — The  power  to  disfranchise  a  member, 
or  to  remove  an  officer  generally  resides  in  the  body  of  ievery  cor- 
porate society,  is  judicial  in  its  nature,  and  must  be  exercised  by  a 
vote  of  the  society,  expressing  the  corporate  will ;  and,  ordinarily, 
the  records  or  minutes  of  the  body  must  show  that  tiie  requisite 
steps  were  taken  in  compliance  with  the  charter  and  by-laws  of 
the  corporation,  after  reasonable  notice  to  the  party  charged,  either 
express  or  implied.     lb.  24s. 

6.  Same  ;  what  merely  a  ground  of  forfeiture  of  membership. — The  con- 

stitution of  a  voluntary  medical  society,  incorporated  m  this  State, 
after  providing  that  every  member  shall  pay  into  the  treasury  a 
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designated  annual  contribution,  to  become  due  and  payable  on  1st 
January  of  each  year,  declares  that  if  the  contribution  is  not  paid 
by  the  first  meeting  in  April  thereafter,  the  defaulter  shall  forfeit 
his  membership,  and  his  name  shall  be  stricken  from  the  roll  of 
members,  "  and  of  this  he  shall  be  duly  notified  by  the  secretary  ;" 
and  imposes  upon  the  treasurer  the  duty  of  serving,  on  or  about 
1st  March  of  each  year,  upon  every  member  in  arrears  a  written 
notice,  calling  his  attention  to  the  foregoing  requirement.  It  is 
further  declared  that  "the  first  regular  meeting  in  April  of  each 
year  shall  be  the  regular  meeting  for  tlie  revision  of  the  roll  of 
members,"  at  whicli  the  treasurer  is  require;  1  to  rep  irt  "the  names 
of  all  members  whose  dues  for  the  year  have  not  been  paid,"  and 
all  such  names  "  shall  be  immediately  stricken  from  the  roll,"  the 
treasurer  being  declared  "  personally  responsible  to  the  society  for 
the  dues  of  all  defaulting  members  not  so  reported  ;"  and  by  an- 
other article  relating  to  the  duties  and  office  of  treasurer,  it  is 
further  provided  as  follows:  The  treasurer  "  shall  report  to  the 
society,  at  the  annual  meeting  for  the  revision  of  the  roll,  a  written 
statement  of  the  names  of  members  who  are  in  arrears  for  the 
dues  of  the  year  so  that  they  may  be  stricken  from  the  roll ;  an<l 
he  shall  himself  be  held  personally  responsible  for  the  dues  of  all 
delinquents  whom  he  fails  to  reports ;  but  this  written  statement 
shall  not  be  spread  upon  the  minutes."  Another  article  provides 
in  detail  for  the  order  of  business  at  what  is  designated  as  "the 
regular  meeting  for  the  revision  of  the  roll,"  specifying,  inter  alia, 
"  the  treasurer's  report  of  members  in  arrears,"  and  the  "revision 
of  the  roll  by  the  secretary  ;"  and,  in  another  article,  it  is  declared 
that  "any  one  of  these  orders  of  business  may  be  suspended  at 
any  time  by  the  vote  of  a  majority  of  the  members  present  at  any 
meeting."     Held, 

(a)  That  these  several  provisions  being  construed  in  pari  materia, 
as  they  should  be,  the  non-payment  of  annual  dues  by  a  member, 
by  the  first  meeting  in  April,  is  not,  ipso  facto,  a  forfeiture  of  mem- 
bership, but  only  a  ground  of  forfeiture,  in  the  nature  of  a  judg- 
ment nisi,  lo  be  made  final  by  the  vote  of  the  society. 

(b)  That,  no  statement  or  report  having  been  made  by  the  treasu- 
rer at  the  regular  meeting  in  April,  as  required  by  the  constitution, 
and  no  vote  of  the  society  having  been  taken  on  the  subject,  the 
mere  reading,  at  that  meeting,  of  the  name  of  a  member  from  a 
book  as  a  delinquent,  did  not  operate  a  forfeiture  of  his  member- 
ship. 

(c)  That  the  a(;tion  of  the  society  at  a  subsequent  meeting,  of 
which  such  delinquent  had  no  notice,  actual  or  constructive,  de- 
claring a  forfeiture  of  his  membership  for  non-payment  of  dues, 
was  irregular  and  not  binding  on  him,  and,  on  his  application, 
mandamus  will  lie  to  vacate  it,  and  restore  him  to  membership. 
lb.  248. 

See  CiiA.vcERy,  48-54  ;  Constitutional  Law,  3,4. 

COSTS. 

1.  Fees  or  commissions  for  services  rendered  by  ministerial  officers  ;  rule 

regulating. — For  services  rendered  by  ministerial  officers,  when 
the  law  fixes  and  defines  the  fees  or  commissitms,  the  officer 
shall  receive  no  other  or  greater  compensation  than  the  law  de- 
clares, althougli  particular  circumstances  may  remler  such  com- 
pensation inadequate  in  the  particular  case.  Kahn,  Wolf  ct  Sons 
V.  Locke,  3S2. 

2.  Sheriff  ^s  fees  for  collecting  money  under  process  ;  what  service  covered 

by. — The  commissions  allowed  a  sheriff  by  statute  for  collecting 
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money  on  a  fieri  facias  inclnde  compensation  for  all  the  acts  of 
levy  and  sale  retiuired  to  ed'ect  the  collection,  and  are  the  same 
whet'.ier  he  receives  the  money  from  the  defendant  on  demand,  or 
whether  he  is  put  to  the  trouble  of  levying  and  selling,  in  order  to 
"  make  the  money  ;  "  and  the  rule  of  commissions  in  attachment 
suits  is  the  same,  with  the  exception  that  a  small  fee  is  allowed  for 
making  the  levy ;  hence,  no  extra  compensation  can  be  allowed 
for  clerk-hire,  or  making  the  return.  lb.  332. 
3.  Alloicance  for  removal  of,  and  (juard  over  goods  levied  on ;  when 
proper. — When  a  stock  of  merchandise  is  levied  on  under  an  at- 
tachment or  execution,  and  it  becomes  necessary  to  remove  it, 
and  to  employ  a  guard  or  watchman,  for  its  preservation,  these 
services  justify  a  special,  reasonable  allowance  to  the  sheriflF,  to  be 
paid  out  of  the  proceeds  of  sale.     /  b.  332. 

COURT,  PROBATE. 

1.  Term  of. — While  a  term  of  the  probate  court  may  be  kept  open  from 

day  to  day,  even  after  the  actual  business  of  the  term  has  been 
disposed  of,  for  the  j)urpose  of  signing  a  bill  of  exceptions,  the 
power  of  the  court  to  keep  open  can  not,  in  the  nature  of  things, 
extend  beyond  the  regular  term.     Blake  v.  Harlan,  205. 

2.  Settlement  of  administration  on  decedent's  estate  ;  when  probate  court 

without  jurisdiction. — Jajie  R.  died  leaving  her  brother,  Richard 
R.,  one  of  her  heirs  at  law  and  distributees.  Afterwards  he  died, 
and  his  estate  was  declared  insolvent.  At  the  time  of  his  death, 
he  was  a  large  debtor  to  the  estate  of  Jane  R.,  and  the  claim  was 
regularly  proved  and  filed  against  the  insolvent  estate.  C.  is,  and 
for  many  years  has  been  the  administrator  of  both  estates.  The 
settlement  of  the  administration  of  Jane  R.'s  estate  has  been  re- 
moved into,  and  is  pending  in  the  chancery  court.  C,  as  admin- 
istrator of  the  insolvent  estate  of  Richard  R.,  having  been  cited  to 
make  a  final  settlement  of  his  said  administration  in  the  probate 
court,  pleaded  the  facts  stated  above,  as  ousting  the  jurisdiction  of 
that  court  to  make  the  settlement.  Held,  that  neither  estate  could 
be  ('onipletely  settled,  without  taking  into  the  account  the  settle- 
ment of  the  other,  thus  requiring  the  largely  flexible  powers  of  a 
court  of  equity  ;  and  that  the  powers  of  the  probate  court  being 
inadeciuate  to  administer  just  and  final  relief  in  the  premises,  that 
court  was  witliout  jurisdiction  to  make  the  settlement.  Clark, 
Adm'r,  v.  Head,  Adm'r,  373. 

3.  Lien  of  execution  issued  from  probate  court ;  when   lost. — While, 

under  the  statute,  six  months  may  be  permitted  to  elapse  between 
the  issue  and  return  of  an  execution  from  the  probate  court,  a  new 
execution  nmst  be  issued  before  the  lapse  of  the  regular  monthly 
term  next  succeeding  the  return  term,  or  the  lien  of  the  execution 
will  be  lost.     Carlisle  v.  May,  502. 

4.  Same. — When  an  execution  issued  from  the  probate  court,  returna- 

ble on  the  second  Monday  in  December,  1882,  was  in  the  hands  of 
the  sheriff  at  the  time  of  the  death  of  the  defendant  in  execution, 
in  September,  1882,  but  no  other  execution  was  issued  until  2l8t 
April,  l^SS,  four  entire  terms  of  the  probate  court  having  been  thus 
allowed  to  elapse  without  the  issue  of  an  execution,  this  operated 
a  loss  of  the  lien.     lb.  502. 

5.  Same  ;  lien  of  equal  to  that  of  those  issued  by  other  courts. — The  lien  of 

writs  oi  fieri  facias  issued  from  the  probate  court  is  equal  to,  and 
not  different  from  that  of  those  issued  by  common-law  courts. 
Mathews  v.  Mobile  Mutual  Ins-  Co.,  85. 

6.  As  to  the  jurisdiction  of  probate  court  to  sell  lands  for  division 
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among  joint  owners,  see  McCorkle  v.  Rhea,   213 ;  Turnipseed  v. 
Fitzpatrick,  297. 
7.  As  to  the  jurisdiction  of  probate  court  to  grant  authority  to  erect 
mill-dams,  see  McAUillnj  v.  Horton,  491. 

See  Estates  of  Decedents. 

CRIMINAL  LAW. 

1.  Forgery  ;  when  instrument  will  not  support. — A  writing,  void  on  its 

face  because  of  the  want  of  legal  reijuisites  to  its  validity,  is  not 
the  subject  of  an  indictment  for  forgery,  in  consequence  of  its  in- 
capacity to  effect  fraud ;  nor  will  a  writing,  so  imjjerfect  and  ob- 
scure that  it  is  unintelligil^le  without  reference  to  extrinsic  facts, 
support  an  indictment  for  that  offense,  unless  the  facts  are 
averred,  and,  by  the  averment,  it  is  made  apparent  tliat  it  has 
the  capacity  of  effecting  fraud.     Ifobbs  v.  State,  1. 

2.  Same  ;  v)hen  instrument  leill  not  support. — An  indictment  charged 

the  defendant  with  the  forgery  of  an  instrument  which,  omitting 
the  date,  address  and  signature,  is  in  these  words  :  "  Please  senil 
me  word  how  long  you  will  give-  Stephen  to  pay  for  the  bed,  and 
if  you  will  allow  him  time  enough  to  pay  for  it  let  him  have  a 
cheap  bureau  as  cheap  as  possible  and  1  will  see  that  you  will  get 
so  and  oblige,  much  a  week.  Just  write  it  off  the  whole  thing 
and  send  it  to  me."  Held,  that  the  instrument  was  of  apparent 
legal  efficacy,  and  not  so  imperfect  and  obscure  that,  without  refer- 
ence to  extrinsic  facts,  it  was  unintelligible;  that  liaving  these 
(jualities,  it  had  the  capacity  for  the  perpetration  of  fraud,  and  was 
the  subject  of  forgery  ;  and  that  it  was  not  necessary  to  aver  in  th^i 
indictment  tbat  the  fraud  was  consummated,  the  offense  being 
complete  by  the  false  making  of  tlie  writing,  without  the  concur- 
rence of  damage  or  injury.     Ih.  1. 

3.  Forgery  ;  presumption  against  one  in  possession  of  forged  instrument. 

One  found  in  the  possession  of  a  forged  instrument,  of  which  he 
purports  to  be  the  beneficiary,  and  applying  it  to  his  own  use, 
must,  in  the  absence  of  explanation,  be  presumed  to  have  forged 
it,  or  to  have  been  privy  to  its  forgery.     lb.  1. 

4.  Same  ;  when  sentence  to  hard  labor  proper. — On  a  conviction  for  forr 

gery  in  the  second  degree,  a  term  of  two  years  having  been  fixed 
upon  as  the  punishment,  the  court  can  elect  whether  it  shall  l)e 
hard  labor  for  the  county,  or  imprisonment  in  the  penitentiary ; 
and  if  hard  labor  for  the  county  is  imposed,  as  in  this  case,  it  is 
proi^er  for  the  court  to  impose  "  additional  fiard  labor  for  the 
countv  for  a  term  sufficient  to  cover  all  costs  and  officers'  fees," 
etc.    'lb.  1. 

5.  Betting  at  games  prohibited  by  section  4207  ;  sufficiency  of  indictment. 

Form  29,  for  an  indictment  under  section  420!)  of' the  Code,  con- 
tains all  the  essential  parts  of  an  indictment  for  belting  at  a  gam- 
ing table,  or  a  game  called  keno;  but  it  is  not  full  enough  when 
the  charge  is,  that  the  accused  bet  at  one  or  more  of  the  games 
prohibited  by  section  4207  of  the  Code.  An  indictment  under  that 
clause  of  section  4209,  to  be  sufficient,  must  aver  both  the  betting, 
and  that  one  or  more  of  the  enumerated  games  was  played,  at 
some  one  of  the  places  named,  by  the  accused,  or  by  some  other 
person  or  persons,     .rolmson  v.  State,  7. 

6.  Same. — An  indictment  charging  that  the  accused  "  played  at  a  game 

with  canls  at  a  public  house,  and  did  bet  or  hazard  money  or  bank 
notes  at  said  game,"  does  not  charge  two  od'enscs,  but  charges 
onlv  the  graver  offense  denounced  by  section  4209  of  the  Code. 
lb:?. 
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7.  When  clutrge  propcrbj  refused. — Under  an  indictment  for  ganiinj^^  the 

evidence  only  tending  to  prove  that  the  place  at  which  the  game 
wag  played  was  a  private  room,  its  sufficiency  is  a  question  for  the 
jury ;  and  hence,  a  charge  re<juested  by  the  defendant,  which  as- 
sumes that  fact  as  proved,  is  properly  refused.     lb.  7. 

8.  Gaming  ;  parties  charged,  with  knowledge  of  character  of  place. — Par- 

ties who  play  at  a  g  ime  with  cards  must  see  to  it,  that  they  do  not 
play  in  one  of  the  places  prohibited  by  the  statute;  and  their  want 
of  knowledge  of  the  character  of  the  place  is  no  excuse.  Hence, 
a  charge  recjuested  by  a  defendant  indicted  for  betting  at  a  game 
with  cards  at  a  public  house,  which  instructs  the  jury  that  '  when 
the  evidence  shows  that  the  room  in  which  the  j)laying  took  place 
was  a  private  room  used  as  a  dwelling,  it  is  incumbent  on  the 
prosecution  to  show  that  the  defendant  knew,  or  had  reasonable 
cause  to  know,  that  circumstances  existed  which  would  make  it  a 
public  place  in  the  sense  of  the  law,"  is  properly  refused.     lb.  7. 

9.  Elective  franchise;  section  -i,  art.  viii  of  Stale  Constitution  construed. 

Section  3  of  article  viii  of  the  Constitution  of  1875,  denying  the 
privilege  of  registering,  voting  and  holding  office  to  those  "who 
shall  have  been  convicted  of  treason,  embezzlement  of  public 
funds,  malfeasance  in  office,  larceny,"  etc.,  disqualify  from  par- 
ticipation in  the  elective  franchise  all  persons  convicted  of  any 
one  of  the  specified  crimes  prior  to  the  adoption  of  tlie  Constitu- 
tion, as  well  as  tho.se  thereafter  convicted;  and  hence,  a  person 
convicted  of  larceny  in  1871  maj^  be  convicted  under  the  statute 
for  voting  at  a  general  election  held  in  August,  1884.  Washington 
V.  State,  582. 

10.  Order  setting  day  for  trial  of  capital  case;  section  4^74  of  Code,  1S76, 

construed. — Construing  section  4874  of  the  Code  of  1876,  the  court 
re-affirms  Floyd  v.  State,  55  Ala.  61 ;  Shelton  v.  State,  73  Ala.  5; 
Posetf  V.  State,  lb.  490.     Bland  v.  State,  574. 

11.  Same;  7vhen  error  in  recital  in  judgment-entry  of  conviction  not  re- 

versible.— When  the  clerk,  in  attempting,  by  way  of  recital,  to  re- 
peat in  the  judgment-entry  of  the  trial  and  conviction  of  a  de- 
fendant in  a  capital  case,  the  order  for  summoning  a  jury  previ- 
ously made,  fails  to  copy  it  correctly,  the  order  first  made  will  be 
regarded  on  appeal  as  the  correct  and  controlling  one,  and  the  re- 
cital being  unnecessary,  the  error  therein  will  not  work  a  reversal. 
lb.  574. 

12.  WTien  charge  as  to  freight  of  circumstantial  evidence  properly  refused. 

A  charge  requested  by  the  defendant  in  a  criminal  case,  instruct- 
ing the  jury  that,  to  authorize  a  conviction  on  circumstantial  evi- 
dence, "the  evidence  should  be  as  strong  as  the  positive  testi- 
mony of  one  creditable  witness,  who  proves  beyond  all  reasonable 
doubt  tl\,e  guilt  of  the  defendant,"  is  improper  and  misleading. 
Ih.  574. 

13".  Murdfr;  when  refusal  to  charge  as  requested  free  from  error. — Where, 
on  appeal  by  a  defendant  indicted  for  murder,  all  the  evidence  is 
not  set  out  in  the  billof  exceptions,  this  court  can  not  say  that  the 
primary  court  erred  in  refusing  a  charge  requested  by  the  de- 
fendant, which  instructed  the  jury,  in  effect,  that  unless  they  were 
convinced  that  he  was  guilty  of  murder  in  the  first  degree,  he 
could  not  be  convicted  of  any  crime ;  as,  under  such  an  indictment, 
a  defendant  may  he  convicted  of  murder  in  the  first  or  second  de- 
gree, or  of  manslaughter  in  the  first  or  second  degree.     lb.  574. 

14.  Indictment;  signature  of  solicitor. — The  signature  of  the  solicitor, 
with  a  designation  of  his  circuit,  is  proper,  but  not  essential  to  the 
authentication  or  sufficiency  of  an  indictment ;  and  where,  in  the 
absence  of  the  solicitor  for  the  circuit,  an  attorney  is  temporarily 
acting  in  that  capacity,  under  the  appointment  of  the  court,  his 
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signature  to  an  indictment,  with,  the  designation  of  "  soHcitor  pro 
tern.,"  is  proper.     Holley  v.  State,  14- 

15.  Murder;  admissibility  of  evidence. — On  the  trial  of  a  defendant  in- 

dicted for  murder,  the  vest  worn  by  the  deceased  at  the  time  he 
was  killed,  and  perforated  by  the  shot,  may  be  produced  and  ex- 
hibited to  the  jury.     lb.  14- 

16.  Murder;  ivhen  charge  misleading. — On  the  trial  of  a  defendant  in- 

dicted for  murder,  a  charge  requested  by  him  embod\'ing  the  in- 
struction that  he  can  not  be  convicted  of  murder  in  the  first  de- 
gree, "  uidess  lie  ]i  ad  murder  in  his  lie  art,"  having  a,  tendency  to 
confuse  and  mislead  the  jury,  is  properly  refused.     lb.  14. 

17.  Same;  self-defense. — To  authorize,  on  the  trial  of  a  defendant  in- 

dicted for  murder,  instructions  touching  the  law  of  justifiable 
homicide,  there  must  be  evidence  tending  to  show  that  there  was, 
in  fact,  or  the  circumstances  generated  a  reai^onable  belief  of,  the 
existence  of  a  present,  imperious  necessity,  not  resulting  from  the 
wrongful  act  of  the  defendant,  for  him  to  take  the  life  of  the  de- 
ceased, to  avoid  the  loss  of  his  own  life,  or  to  avoid  grievous  bodily 
harm;  and  when  there  is  no  such  evidence,  such  instructions  are 
abstract,  and,  for  that  reason,  properly  refused.     Jb.  14. 

18.  Same;  when  charge  on  law  of  self-defense  properly  refused. — It  is 

not  an  honest,  but  a  reasonable  belief  of  a  necessity  to  take  life, 
that  will  justify  a  homicide ;  and  hence,  a  charge  requested  by  a 
defendant  on  trial  for  murder,  instructing  the  jury  that  if  they  be- 
lieve from  the  evidence,  that  the  defendant,  at  the  time  he  fired 
the  fatal  shot,  honestly  believed  that  it  was  necessary  for  him  to 
kill  the  deceased,  etc.,  thev  must  acquit,  is  properly  refuseil. 
lb.  14. 

19.  Murder  in  first  degree;  meaning  of  ^^  malicious  "  as  used  in  statute. 

While  the  term  malicious,  as  it  is  used  in  the  statute  defining  or 
describing  murder  in  the  first  degree,  is  construed  as  signifying  a 
killing  perpetrated  with  a  fixed  hate,  or  with  wicked  intentions,  or 
motives,  not  the  result  of  sudden  passion,  this  fixed  hate  or  wicked 
intention  or  motive  may  be  instantaneous,  and  of  it  there  need 
have  been  no  previous  manifestation.     Ih.  14. 

20.  Murder;  effect  of  failure  to  find  degree  of. — A  verdict  in  a  murder 

case,  finding  the  defendant  "guilty  as  charged  in  the  indictment, 
and  assessing  his  punishment  to  imprisonment  for  life  in  the  State 
penitentiary,"  but  failing  to  find  the  degree  of  the  homicide,  while 
it  presents  a  reversible  error  on  appeal,  will,  on  habeas  corpus, 
support  a  judgment  of  conviction.     Dover  v.  State,  40. 

21.  Venire  in  capital  case;  motion  to  quash. — Under  the  provisions  of 

the  statute  regulating  the  drawing  and  impanelling  of  grand  and 
petit  jurors  in  the  county  of  Dallas  (Patriph.  Acts,  lK82-;>,  p.  273; 
Jb.  p.  446),  the  failure  of  the  sheriff  to  find  a  person  whose  name 
is  on  the  list  of  jurors  drawn  by  the  court,  and  ordered  to  be  sum- 
moned for  the  trial  of  a  capital  case,  is  no  ground  for  quashing  the 
venire.     McElroy  v.  State,  9. 

22.  Confessions;  when  admissible. — Confessions  made  in  this  case  held 

admissible,  although  made  while  the  defendant  was  under  arrest 
for  the  crime  charged,  and  to  the  persons  making  the  arrest. 
lb.  9. 

23.  Charge;  vihen  free  from  error. — Where,  on  the  trial  of  a  defendant 

for  the  murder  of  his  wife,  the  evidence  tended  to  show  that  the 
defendant  killed  his  wife  by  wantonly  striking  lier  with  an  ax.  a 
charge  instructing  tlie  jury,  that  the  law  presumes  that  every  per- 
son intends  to  do  that  whicli  he  does,  and  that  the  defendant  must 
be  presumed  to  have  designed,  not  only  what  he  did,  but  also  the 
necessary  consequence  of  his  act,  unless  he  could  show  to  the 
contrary,  is  free  from  error.     Jb.  9. 
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24.  Complaint  in  county  court  for-  larceny;  when  ■sufficient. — A  complaint 

in  the  county  court  for  petit  larceny,  which  names  the  otfender, 
and  avers  the  property  taken  and  its  ownership,  and  desi-.'natcs 
the  offense  charged  with  reasonable  certainty,  by  words  and 
phrases  which,  in  common  and  legal  parlance,  would  be  employed 
to  designate  it,  is  sufficient,  although  it  does  not  contain  an  aver- 
ment of  the  time  when  the  offense  was  committed  ;  that  it  was  be- 
fore the  comi)laint  was  made,  being  included  in  averments  refer- 
ring to  it  as  a  past  matter.     Bell  r.  State,  25. 

25.  Proof  of  one  offense  when  accused  on  trial  for  another;  admissibility 

of. — While,  as  a  general  rule,  it  is  not  permissible,  on  a  trial  for 
one  offense,  to  prove  that  the  accused  has  committed  another  and 
different  offense,  yet,  if  the  two  offenses  form  parts  of  the  res  gestas, 
the  latter  is  not  excluded  as  extraneous.     Ilobbs  v.  State,  1. 

26.  Me-e.rami nation  of  witness  discretionary  with  primary  court. — Recall- 

ing and  re-examining  a  witness  in  the  course  of  a  trial  at  law,  either 
in  a  civil  or  criminal  case,  is  a  matter  resting  in  the  sound  discre- 
tion of  the  primary  court,  and  is  not  revisable  by  this  court  on  ap- 
peal,    lb.  I. 

27.  Burden  of  proof,  when  death  a  material  issue. — Wiien  a  person  is 

shown  to  have  been  in  life  at  a  particular  period  of  time,  and  seven 
years  have  not  passed  without  intelligence  from  or  concerning  him, 
if  the  fact  of  his  life  or  death  becomes  material,  upon  the  party 
asserting  death  the  law  devolves  the  burden  of  proof.  Hoivard  v. 
State,  27. 

28.  Presumptions  of  life  and  of  innocence;  nature  of. — In  criminal  cases, 

the  presumption  of  life  may  not,  under  all  circumstances,  or  gen- 
erally, outweigh  the  presumption  of  innocence  whic  h  the  law  in- 
dulges. Neither  presumption  is  absolute,  but  both  are  disputable ; 
and  the  weight  to  be  attached  to  each  must  be  determined  by  the 
facts  of  the  particular  case.     lb.  27. 

29.  Confession;  when  sufficient  corroboration  of  the  testimony  of  an  ac- 

complice.— The  confession  of  a  defendant  indicted  for  the  larceny 
of  a  hog,  a  felony  under  the  statute,  that  he  was  present  when  the 
hog  was  killed,  and  aided  in  carrying  away  the  carcass,  though 
coupled  with  a  denial  of  his  complicity  with  the  killing,  is  a  suffi- 
cient corroboration  of  the  testimony  of  an  accomplice,  to  authorize 
a  conviction  under  the  statute  prohilr)iting  a  conviction  for  a  felony 
ofi  the  testimony  of  an  acomplice,  "  unless  corroborated  by  other 
evidence  tending  to  connect  the  defendant  with  the  commission  of 
the  offense."     Snoddy  v.  State,  28. 

30.  Conviction  of  felony;  jx'rsonal  presence  at  commission  of  offense,  not 

necessary  to. — Under  our  statute  abolishing  the  common  law  dis- 
tinction between  an  accessory  before  the  fact  and  a  principal,  and 
between  principals  in  the  first  and  second  degrees,  in  cases  of 
felony,  etc.  (Code,  1876,  §  4802),  it  is  not  necessary  to  the  convic- 
tion of  a  defendant  indicted,  with  others,  for  arson  in  the  first  de- 
gree, that  he  should  either  have  himself  set  fire  to  the  house,  or 
have  personally  "  assisted  "  anv  other  person  in  so  doing.  Hughes 
V.  State,  31. 

31.  Trial  by  court  ivithoat  jury;  when  finding  not  reviewable  by  this  court. 

When  a  defendant  charged  with  a  misdemeanor  is  tried  by  the 
county  court  of  Sumter  county,  without  the  intervention  of  a  jury, 
under  the  jirovisions  of  the  statute  regulating  the  trial  of  misde- 
meanors in  that  county  (Pamph.  Acts,  1882-83,  p.  214),  the  de- 
cision of  the  court  upon  the  facts  is  equivalent,  in  legal  effect,  to 
the  verdict  of  a  jury,  and,  in  the  absence  fif  statutory  power,  can 
not  be  reviewed  by  tliis  court  on  appeal.     CaUoicay  v.  State,  37. 

32.  County  Court  of  Wilco.c;  trial  of  misdemeanor  without  a  jury. — The 

provisJun  of  the  general  law  creating  the  county  court  and  clothing 


C50  INDEX. 

CRIMINAL  LA^V— Continued. 

it  with  jurisdiction  of  misdemeanors,  tliat  if  a  trial  by  jury  is  not 
demanded,  "  the  judge  whall  determine  both  the  law  and  the  facts, 
without  the  intervention  of  a  jury,"  etc.  (Code,  §  4718),  applies 
to  the  jurisdiction  of  the  county  court  of  Wilcox  as  enlarjzed  by 
the  special  statute  of  February" 23d,  1881  (Pamph.  Acts,  1880-1, 
p.  295).     Bell  V.  State,  25. 

33.  Alias  warrant  of  arrest;  clerk  of  county  court  may  issue. — An  alias 

warrant  of  arrest,  not  being  a  judicial  act,  may  be  issued  by  the 
clerk  of  the  county  court.     McLeod  v.  Mr  Lead,  483. 

34.  Same;  when  defect  in  amendable. — A  variance  between  the  original 

warrant  of  arrest  charging  the  oflfense  of  trespass  after  warning, 
which  follows  the  affidavit,  and  an  alias  subsequently  issued,  in 
tlie  christian  name  of  the  owner  of  the  lands  on  which  the  trespass 
is  charged,  is  a  mere  clerical  error,  which  may  be  corrected  by  tlie 
affidavit  and  original  warrant.     lb.  4^3. 

35.  Same;  dn!y  of  co'irt  to  issue. — A  warrant  of  arrest  issued  on  affidavit 

by  the  county  court  having  been  returned  not  executed,  it  is  the 
duty  of  the  court,  of  its  own  motion,  to  issue  an  alias,  that  the 
defendant  may  be  brought  to  trial  and  the  prosecution  ended. 
lb.  4^3.. 

36.  Competency  of  infant  as  witness. — That  an  infant  female  was  incom- 

petent to  testify  on  a  former  trial  of  a  ilefendant  charged  with  an 
attempt  to  have  carnal  knowledge  of  her,  and  was  then  so  ad- 
judged by  the  ctourt,  does  not  affect  her  competency  on  a  subse- 
quent trial  of  the  same  case,  had  after  new  trial  granted.  Kelly  v. 
State,  21. 

See  CoNSTiTUTioNAii«L.vw,  1,2;  Habeas  Corpus;  Slander. 
CUSTOM.     See  Usage. 

DAMAGES. 

1.  Agreement  to  repair  ;  measure  of  damages. — When  a  landlord  stipu' 

fates  to  make  repairs,  and  fails  to  do  so,  it  is  not  the  duty  of  the 
tenant  to  cause  the  repairs  to  be  made,  limiting  his  recovery  to  the 
expenses  thereby  incurred ;  but  he  has  the  right  to  rely  upon  the 
landlord's  promise  to  make  them,  and  for  a  breach  of  the  promise, 
the  landlord  is  liable  for  such  damages  as  are  the  natural  and 
proximate  result.      Vandegrift,  Adm'r,  v.  Abbott,  4S7. 

2.  Breach  of  executory  contract  ;  measure  of  damages. — It  is  a  rule  of 

universal  acceptance,  that  damages  for  the  breach  of  an  executory 
contract,  to  be  recoverable,  must  be  the  natural  and  proximate 
consequence  of  the  breach,  not  speculative  or  contingent;  that  is, 
such  damages  as  result  in  the  usual  cour.se  of  things,  as  distin- 
guished from  accidental  Ar  collateral  injury,  or  from  such  as  would 
spring  out  of  special  circumstances,  not  usually  attendant  upon 
such  transactions.     Daughtery  v.  Am.  Union  Tel.  Co.,  168. 

3.  Same ;  extent  of  recovery  can  not  he  tested,  on  demurrer. — If,  in  such 

an  action,  any  tidng  is  recoverable,  demurrer  is  not  the  way  to  test 
the  extent  of  recovery;  but  this  should  be  done  by  objections  to 
testimony  and  by  charges.     lb.  168. 

4.  Measure  of ;  Hadley  v.  Baxcndale,  criticised  and  limited. — The  rule 

for  the  assessment  of  damages  recoverable  on  abroach  of  contract, 
laid  down  in  JIndley  v.  Baxendale,9  Exch.  341,  that  they  are  "such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  i)arties  at  the  time  they  made  the  contract,  aa  the  probable 
result  of  the  breach  of  it,"  criticised  and  limited.     lb.  168. 

See  Attacftment  Bond;   Common  Carrier;    Interest;    Rail- 
roads; Sheriff;  Telegraph  Company  ;  Waters. 
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1.  Cancellation  of  deed  to  land  ;  effect  of. — The  mere  cancellation  of  a 

deed  to  land,  without  a  conveyance,  does  not  operate  to  reinvest 
the  grantor  with  the  le^tal  title.     Brady  v.  Huff,  SO. 

2.  Adverse  possension  ;  ivhen  conveyance  thereby  rendered  void. — Amort- 

gage  oi  land  by  the  donor  to  a  stranger,  during  an  adverse  posses- 
sion by  the  donee,  who  holds  under  a  parol  gift,  is  void,  al'hough 
•  the  donee  may  know  that  iiis  title  is  defective,  and  tlie  mortgagee 
has  no  actual  notice  of  the  adverse  holding.  Vandiveer  v.  Slick- 
ney,  235. 

3.  Adverse  possession  of  land  under  parol  gift  ;  effect  of  subsequent  pos- 

session by  donor  as  donee's  tenant. — Tiie  fact  that  the  mortgagor 
was,  in  sucli  case,  in  the  temporary  occupancy  of  a  portion  of  the 
land,  at  the  time  of  the  execution  of  tiie  mortgage,  is  immaterial, 
if  he  entereil  after  the  commencement  of  the  donee's  adverse  pos- 
session, and  holds  as  a  mere  tenant  of  the  latter,  fully  recognizing 
his  title  as  landlord  and  owner ;  the  settled  doctrine  in  this  Slate 
being,  that  the  possession  of  thu  tenant  is  the  possession  of  the 
landlord,  and  notice  of  the  former  is  notice  of  the  latter.     lb.  225. 

4.  Adverse  possession  of  land  ;  what  necessary  to  avoid  deed  executed  by 

party  out  of  possession. — To  avoid  a  deed  to  land  executed  by  a 
party  out  of  possession,  on  ai-count  of  the  adverse  possession  of  a 
third  party,  it  is  not  required  that  the  possession  of  the  latter 
should  have  been  under  a  bona  fide  claim  of  right  to  the  premises, 
or  under  tiie  honest  belief  that  his  title  was  good  ;  it  is  sufficient 
if  he  claimed  in  independent  right,  adversely.  Bernstein  v. 
Humes,  241. 

5.  Conveyance  by  married  woman  of  lands,  her  statutory  estate  ;  when 

passes  legal  title. — A  deed  of  bargain  and  sale,  absolute  on  its  face, 
executed  by  husband  and  wife  as  required  by  the  statute,  reciting 
a  money  consideration,  and  purporting  to  convey  lands,  tiit  statu- 
tory separate  estate  of  the  wife,  in  the  absence  of  fraud  in  the 
execution  of  the  deed,  passes  the  legal  title,  and  will  defeat  an 
action  of  ejectment  by  the  wife  against  the  vendee,  although  a 
])ortion  of  the  purchase-money  may  have  been  paid  in  tiie  debt  of 
the  husband.  Snyder  v.  Glover,  379. 
See  Fraud,  1 ;  Chancery  ;  Husband  and  Wife,  10, 15,  IG,  22, 28. 

DEPOSITION. 

DETINUE. 

1.  Title  to  support. — An  equitable  title  will   not  support  an  actitni  of 

detinue,  or  the  statutory  action  for  the  recovery  of  chattels  in 
specie.     Gluck  v.  Cox,  310. 

2.  }\hen  can  be  maintained  on  prior  possession. — As  against  a  mere 

wrongdoer,  and  those  claiming  under  him,  detinue  may  be  main- 
tained on  proof  of  prior  possession.      Wortham  v.  Gurley,  356. 

3.  Time  when  value  of  property  to  be  assessed. — In  detinue,  the  jury  may 

assess  the  value  of  the  property  taken  at  any  time  between  the 
wrongful  taking  and  the  trial.     lb.  356. 

4.  Rule  for  assessment  of  damages. — The  damages  required  to  be  as- 

sessed in  detinue  for  the  detention  of  the  property,  includes  any 
deterioration  in  the  value  of  the  property,  occasioned  by  the  fault 
of  the  wrongdoer,  tlirough  neglect,  abuse  or  non-use,  during  the 
time  of  its  detention.     lb.  3.56. 

5.  Detinue  by  wife  to  recover  statutory  estate  ;  right  of  recovery  not  af- 

fected by  removal  from  the  State. — In  detinue  by  a  married  woman, 
to  recover  property  belonging  to  the  corpus  of  her  statutory  sepa- 
rate estate,  her  right  of  recovery  is  not  affected  by  the  fact,  that, 
at  the  time  the  suit  was  commenced,  she  and  her  husband  had 
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removed  from,  -and  were  non-residents  of  the  State.  lb.  356. 
6.  When  judgment  by  default  erroneous. -^In  the  statutory  action  for  the 
recovery  of  personal  property  in  specie,  a  judgment  by  default  in 
favor  of  the  plaintiff  is  errvmeous,  when  the  verdict  of  the  jury 
does  not  ascertain  the  alternate  value  of  the  property  sued  for. 
Averelt  cfc  Griffin  v.  Milner  &' Wilson,  505. 

DOMICIL. 

1.  Change  of ;  what  constitutes. — A  change  of  domicil  can  be  accom- 

plished only  by  a  completed  act,  done  with  tlie  intention  of  con- 
summating a  remo.val  from  the  original  domicil  animo  manendi  ; 
and  what  state  of  facts  constitutes  such  change,  is  a  mixed  question 
of  law  and  fact.     Murpliy  v.  Hunt,  Miller  &  Co.,  438. 

2.  Same  ;  when  a  question  for  the  court,  and  when  for  the  jury. — In  cases 

free  from  doubt,  the,  court  may  charge  the  jury  that  a  change  of 
domicil  may  be  inferred,  as  matter  of  law,  from  a  given  state  of 
undisputed  facts;  but  when  tlie  facts  are  disputed,  or  the  infer- 
ences to  be  drawn  from  them  are  at  all  doubtful,  the  question  of 
intention  should  generally  be  submitted  to  the  jury  as  one  of  fact. 
lb.  438. 

DOWER. 

1.  Jurisdiction  of  pro1)ate  court  to  assign. — The  probate  court  is  without 

jurisdiction  to  assign  dower  in  lands,  no  portion  of  which  lies  in 
the  county  in  which  the  proceedings  are  had  ;  and  such  jurisdiction 
is  not  conferred  by  a  special  act  of  tlie  General  Assembly,  remov- 
ing the  administration  of  the  husband's  estate  from  another  county, 
and  clothing  the  court  with  jurisdiction  to  settle  and  distribute  it. 
Turnipseed  n.  FItzpatrick,  297. 

2.  Character  of,  before  assignment. — The  widow's  rightof  dower,  before 

assignment,  is  p'lrely  equitable,  not  cognizable  at  law,  and  confers 
on  her  no  specific  estate  or  interest  in  the  lands  which  she  can  sell 
or  assign  to  another;  and  hence,  a  pun^haseof  such  right  is  no  de- 
fense against  ejectment  brought  by  the  heirs  against  the  purchaser, 
nor  does  it  entitle  him  to  any  reduction  of  rents.     lb.  297. 

EASEMENT.     See  AnviCRSE  Possession,  8;  Ejectment,  7. 

EJECTMENT. 

L  Recovery  in  forcible  entry  and  detainer ;  effect  of  judgment  in  action 
of  ejectment. — An  action  of  forcible  entry  and  detainer  is  strictly 
possessory,  and  can  only  be  sustained  by  pioof  of  prior  actual 
possession,  mere  constructive  possession  being  insufficient  to  sup- 
port it;  and  hence,  a  judgment  in  such  action  in  favor  of  the 
plaintiff  is,  as  to  the  fact  of  prior  actual  possession,  res  adjxidicata, 
in  a  statutory  real  action  in  the  nature  of  ejectment,  brought  by 
the  defendant  against  the  plaintiff  in  the  judgment,  or  against  a 
purchaser  from  him,  for  a  recovery  of  the  possession  of  the 
premises.     Brady  v.  Huff,  80. 

2.  Legal  title  preiails  over  superior  equities. — Where  a  purchaser  of 
land,  giving  his  note  for  unpaid  purchase-money,  rec;eives  a  con- 
veyance, takes  possession,  and  then  executes  a  mortgage  on  the 
land,  the  mortgagee  can  maintain  ejectment  against  a  purchaser  at 
a  sale  made  under  a  decree  of  a  court  of  equity,  rendered  on  a  bill 
filed  to  enforce  a  vendor's  lien,  by  a  transferee  of  the  note  given 
for  the  purchase-money  against  the  jjurchaser,  to  which  the  mort- 
gagee was  not  made  a  party.  In  such  case,  the  legal  title,  which 
was  in  the  mortgagee,  not  being  before  the  court,  was  not  divested ; 
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and  it  must  prevail  at  law  over,  the  defendant's  superior  equity. 
Downing  v.  Blair,  216. 

3.  Rents  and  improvements  on  suggestion  of  adverse  possession  for  three 

years,  when  possession  wider  color  of  title,  in  good  fai'.h. — The  pro- 
visions of  section  2966  of  the  Code,  limiting  a  recovery  of  mesne 
profits  in  real  actions  to  damnges  or  rent  for  one  year  prior  to  suit 
brought,  as  against  a  defendant  holding  possession  under  color  of 
title,  in  good  faitli,  do  not  apply  to  cases  in  which  the  defendant 
seeks  to  obtain  the  benefit  of  permanent  improvements  erected  on 
the  premises  by  him,  on  a  suggestion  of  adverse  possession  for 
three  years,  under  sections  2951-4  of  the  Code;  but,  in  such  case, 
a  new  equity  is  created  by  the  statute  in  favor  of  both  parties,  and 
the  defendant  is  allowed  full  value  for  his  improvements,  and  the 
plaintiff /«//  rent  for  his  land.     Turnipseed  v.  Fitzpatrick  297. 

4.  Ejectment  for  recovery  of  a  railroad  ;  when  description  in  complaint 

not  sufficient. — As  the  mere  survey  and  location  of  the  line  of  a  rail- 
road, made  twenty-five  years  ago,  can  not  be  supposed  to  have  left 
such  visible  marks  as  would  enable  one  to  trace  it  without  the  aid 
of  the  engineer's  report  and  chart,  even  if  it  could  be  done  with 
such  aid,  such  a  description  in  the  complaint  in  an  action  of  eject- 
ment, brought  to  recover  the  track  or  road-bed  of  the  railroad, 
without  more,  is  too  indefinite,  and  is,  therefore,  insufficient  to 
authorize  a  recoverv.  Temi.  &  Coosa  K.  K.  Co.  v.  East  Ala.  liy. 
Co.,  516. 

5.  Same. — Nor  is  the  description,  in  such  complaint,  of  that  part  of  the 

right  of  way  lying  outside  of  the  graded  track  sufficient  to  author- 
ize a  recovery  thereof,  when  its  dimensions  are  not  given.  lb.  516. 

6.  Same;  when  description  sufficient. — Where,  however,  the  averments 

of  the  complaint  show  that  the  railroad  track  was  not  only  sur- 
veyed and  located,  but  was  cleared  of  timber  and  graded,  with 
excavations  and  embankments,  and  a  superstructure,  over  wliich 
locomotives  and  cars  were  running,  and  that  it  extended  from  one 
given  point  to  another,  and  was  the  only  railroad  between  those 
points,  the  description  is  sufficient  to  authorize  a  recovery.  lb. 
516. 

7.  Will  lie  for  recovery  of  road-bed  and  right  of  way  of  railroad. — While, 

as  a  general  rule,  ejectment  will  not  lie  for  an  easement,  or  to  be 
let  into  the  use  or  occupation  of  a  servitude,  it  will  lie  for  the  re- 
covery of  lands  claimed  and  condemned  as  the  road-bed  and  right 
of  way  of  a  railroad.     lb.  516. 

8.  When  plaintiff's  title  can  not  be  disputed. — Where  a  defendant  in 

ejectment  acquires  his  possession,  and  the  title  he  asserts,  de- 
rivativelv  from  the  plaintiff,  he  can  not  be  heard  to  dispute  the 
latter's  title.     lb.  516. 

See  Exemptions,  7,  11;  Husband  and  Wife,  15,  22. 
EMINENT  DOMAIN.     See  Chanceky,  48-54. 
EQUITY.     See  Chancery. 
ERROR  AND  APPEAL. 

1.  Re-examination  of  witness  discretionary  vnth  primary  court. — Re- 

calling and  re-examining  a  witness  in  the  course  of  a  trial  at  laM', 
either  in  a  civil  or  criminal  case,  is  a  matter  resting  in  the  sound 
discretion  of  the  primary  court,  and  is  not  revisable  by  this  court 
on  appeal.     Hobhs  v.  State,  I. 

2.  When  decision  on  facts  can  not  be  reviewed. — When  parties  waive  the 

intervention  of  a  jury,  and  substitute  the  court  as  the  trier  of  the 
facts,  the  decision  of  the  court  upon  the  facts  is  the  equivalent  of 
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the  verdict  of  a  jury,  and  can  not  be  reviewed  on  appeal.  Bell  v. 
State,  25  ;  Calloway  v.  State,  37. 

3.  When  objection  to  teHimony  not  available  on  appeal. — When  objection 

is  made  to  a  question  propounded  to  a  witness,  and  is  overruled 
by  the  court,  but  the  record  fails  to  show  that  any  answer  what- 
ever was  given  to  the  question,  the  ruling  of  the  primary  court  on 
the  obj'.'ction  is  not  available  on  appeal.     Hughes  v.  State,  31. 

4.  Error  not  presumed,  but  must  be  shown. — On  appeal,  error  can  not  be 

presumed,  but  must  be  affirmatively  shown  ;  and  hence,  an  excep- 
tion reserved  to  the  action  of  the  primary  court  in  overruling  a  mo- 
tion to  strike  an  amended  complaint  from  the  file,  must  be  disal- 
lowed, when  the  record  contains  only  one  count,  and  it  does  not 
appear  whether  it  is  the  original  or  an  amended  complaint.  Lake 
(fc  Marshall  v.  Gaines  &  Co.,  143. 

5.  Admissibility  of  evidence  ;  v:hen  error  not  shown. — When  evidence, 

on  its  face  irrelevant,  is  offered,  and  to  its  admissibility  objection 
is  made,  if  any  connecting  facts  can  be  shown,  rendering  it  rele- 
vant, the  party  offering  it  should  inform  the  court  of  the  manner 
in  which  he  proposes  to  connect  it  so  as  to  show  its  relevancy  ;  and 
if  the  record,  on  appeal,  fails  to  show  that  this  was  done,  an  excep- 
tion to  the  ruling  of  the  primary  court  sustaining  the  objection, 
will  be  disallowed.     lb.  143. 

6.  Same ;  when  exception  can  not  be  considered. — Where  objection  is 

sustained  to  offered  evidence,  partly  legal,  and  partly  illegal,  and 
the  record  fails  to  show  whether  the  objection  was  to  the  whole, 
or  only  to  a  ^  art,  and  if  to  a  part,  what  part,  an  exception  to  the 
ruling  of  the  primary  court  sustaining  the  objection  can  not,  in 
this  condition  of  the  record,  be  considered.     lb.  143. 

7.  Final  decree  ;  ivhat  is,  and.  when  appeal  barred. — A  decree, rendered 

in  a  cause  made  by  a  bill  filed  for  the  final  settlement  and  distri- 
bution of  a  decedent's  estate,  assuming  jurisdiction  of  the  estate, 
removing  the  administration  from  the  probate  into  the  chancery 
court,  ordering  a  reference  on  the  administrator's  accounts,  and 
laying  down  rules  by  which  they  should  be  stated,  is  final, 
within  the  meaning  of  the  statute  authorizing  appeals  to  this 
court ;  and  hence,  assignments  of  error  based  on  such  decree  can 
not  be  considered  on  an  appeal  taken,  n  ore  than  twelve  months 
after  its  rendition,  from  another  decree  rendered  in  the  cause  on 
the  coming  in  of  the  register's  report.     May,  Adm'r,  v.  Green,  163. 

8.  When  decree  in  vacation,  dismissing  bill  for  variance,  erroneous. — It 

is  error  for  the  chancerj'  court  to  dismiss  a  bill  in  vacation,  on  ac- 
coun*^  of  a  variance  between  the  allegations  and  proof,  without 
affording  the  complainant  an  opportunity  to  amend,  if  there  is 
"  any  state  of  evidence  which  will  authorize  relief;  "  and  in  de- 
termining whether  there  is  such  a  "state  of  evidence,."  it  is  not 
necessary  or  proper  to  pass  upon  the  weight  of  the  evidence,  or  to 
enter  upon  an  examination  of  the  evidence  introduced  on  behalf  of 
the  defendant ;  but  it  is  sufficient  tliat  the  evidence  for  the  plaintiff 
makes  out  a  prima  facie  case,  entitling  him  to  relief,  the  eftect  of 
which  the  defendant  must  overcome.     Gilmer  v.  Wallace,  220. 

9.  Assignment  of  error  luhen  can  not  be  considered. — The  record  show- 

ing on  a  defendant's  appeal,  that  the  plaintiff  demurred  to  a  spe- 
cial plea,  assigning  nine  grounds,  and  that  the  court  sustained  the 
tenth  ground,  an  assignment  of  error,  that  the  primary  court  erred 
in  sustaining  the  deumrrer,  cannot  be  considered,  the  court  being 
unable  to  know  what  is  covered  by  the  assignment.  Smith  r.  Free- 
man &  Bynum,  285. 
10.  When  (juestions  not  considered  on  appeal. — Questions,  not  jurisdic- 
tional, which  are  made  in  the  primary  court,  will  not  be  consid- 
ered on  appeal.     Prickelt  d-  Maddox  v.  Sibert,  Adm'r,  315. 
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11.  Motion  for  rents  accruing  after  judgment,  in  real  action  ;  effect  of  ap- 

peal from  recovery  in  ejectment,  and  of  supersedeas,  cohere  parties  are 
tenants  in  common. — Where  one  tenant  in  coininon  obtained  a 
judgment  of  recovery  in  ejectn  ent  ajzaingt  his  co-t -nant,  from 
which  the  latter  appeale<l  to  this  court,  and  executed  a  bond  for 
the  purpose  of  superseding  the  judgment,  on  a  motion  made  by 
the  phiintiti'  for  rents  accruing  after  judgment,  on  an  affirmance  in 
this  court,  the  defendant  can  not  be  iieard  to  say,  tiiat  the  bond 
did  not  operate  as  a  supersedeas,  and  for  this  reason,  the  pUiintiff 
was  not  prevented  from  entering  by  the  appeal.  The  bond,  in 
such  case,  furnished  a  sufficient  excuse  to  the  plaintiff  for  not  at- 
tempting 10  take  possession  pending  the  appeal.  Kirkland  r. 
Trott,  S2l. 

12.  Charge  given  andxvithdrawn;  error  without  injury. — When  a  charge, 

given  by  the  court  of  its  own  motion,  is  withdrawn  from  the  con- 
sideration of  the  jury  during  the  progress  of  the  trial,  if  it  contain 
(yror  it  is  error  without  injury,  which  will  not  work  a  reversal. 
Huckabee  v.  Shepherd,  342. 

13.  Admission     of   secondary    evidence ;    when,    error    without    injury. 

Where,  on  a  final  settlement  of  an  administration  upon  a  dece- 
dent's estate,  there  is  an  entire  want  of  evidence  to  repel  the  pre- 
sumption of  correctness,  in  point  of  fact,  of  any  item  embraced  in 
a  previoxis  partial  settlement,  no  item  embraced  in  such  partial 
settlement,  and  protected  by  such  presumption,  is  re-examinab!e; 
and  hence,  the  admission  of  secondary  evidence,  in  such  case, 
without  a  proper  predicate  therefor,  of  a  written  contract,  in  sup- 
port of  an  item  of  credit,  allowed  on  the  partial  settlement,  is  error 
without  injury,  the  evidence  being  merely  redundant  and  super- 
fluous.    Tayloe,  Adm'r,  v.  Bush,  432. 

14.  When  error  can  not  be  regarded  as  error  without  injury,  see  Rice  v. 

Drennen,  Adm'r,  335. 

15.  Cori'ection  of  clerical  error  ;  when  §  3154  does  not  apply. — If  the  stat- 

ute authorizing  the  correction  of  certain  clerical  errors  or  mistakes 
within  three  years  after  the  rendition  of  final  judgment,  and  in- 
hibiting this  court  from  reversing  on  appeal,  on  account  of  such 
errors  or  mistakes,  unless  the  primary  court  refuses  to  make  the 
correction  (Code,  187(3,  4  3154),  applies  to  proceedings  in  the  pro- 
bate court,  it  has  no  application,  where  the  error  is  not  shown  in 
the  final  decree,  or  in  the  record  proper,  but  merely  in  the  bill  of 
exceptions,  and  consists  of  an  improper  conclusion  drawn  from 
oral  testimonj-^ ;  but  such  error  will  work  a  reversal.  Stoutz,  Adm'r, 
V.  Rouse,  431. 

16.  Statement  of  counsel  in  argument  before  ju)-y  ;  vhen  a  reversible  error. 

In  an  action  against  a  railroad  com])anvto  recover  damages  for  in- 
juries to  stock,  counsel  for  the  plaintift',  appellee  in  this  court, 
speaking,  in  his  concluding  argument  before  the  jury,  of  an  en- 
gineer who  was  in  charge  of  defendant's  train  at  the  time  of  the 
injury,  and  who  had  been  examined  as  a  witness  on  behalf  of  the 
defendant  said  ■  "  Engineers  on  railroads,  like  this  engineer, 
have  to  emigrate  if  they  do  not  conform  to  the  wishes  of  their  em- 
ployers, and  testify  as  their  employers'  interests  require  ;  they  tes- 
tify with  a  halter  around  their  necks."  Held,  on  exception  re- 
.served  thereto  by  defendant, 

(a)  That  if  this  had  been  stated  as  an  inference  or  opinion, 
based  on  the  witness'  connection  with  the  railroad,  and  with  the 
act  complained  of  as  negligent,  counsel  would  have  kept  within 
legitimate  bounds. 

(h)  But  having  been  stated  as  a  fact,  not  as  an  inference  or  opin- 
ion, and  the  bill  of  exceptions,  which  purports  to  set  out  all  the 
evidence,  not  showing  any  fact  or  circumstance  in  evidence  which 
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justified  such  a  line  of  argument,  it  should  have  been  ruled  out, 
and  the  jury  cautioned  against  allowing  it  to  have  any  influence 
with  them ;  and  the  failure  of  the  court  to  so  rule  is  a  reversible 
error.     East  Tenn.,  Va.  &  Get.  R.  R.  Co.  v.  Bayliss,  466. 

17.  When  rulings  in  court  beloiv  will  not  be  revieived  on  appeal. — When  a 

plaintiff,  under  the  uncontroverted  facts  of  the  case,  can  never  re- 
cover, on  appeal  by  him,  this  court  will  not  inquire  as  to  the  rul- 
ings of  the  primary  court  rejecting  testimony  and  refusing  charges 
requested  by  him.      Fry  v.  Mobile  Savings  Bank,  473. 

18.  Presumption  in  favor  of  judgment  of  primary  court. — On  appeal,  the 

judgments  of  primary  courts  must  be  presumed  to  be  free  from 
error,  until  the  contrary  is  shown.     Beadle  r.  Davidson,  494- 

19.  Same;  when  judgment  overruling  motion  to  relax  costs  ivill  not  be  dis- 

turbed.— Where,  on  appeal  from  a  judgment  of  the  circuit  court 
overruling  a  motion  made  by  the  plaintiff  for  a  re-taxation  of  the 
costs,  so  as  to  include  the  fees  of  a  witness  examined  on  behalf  of 
tlie  plaintiff,  whose  fees  the  clerk  had  omitted  to  tax  against  the 
defendant,  the  bill  of  exceptions  fails  to  sliow  how  many  witnesses 
were  examined  on  behalf  of  the  plaintiff,  and  does  not  repel  the 
conclusion,  that  many  other  witnesses  were  so  examined,  this 
court  will  presume,  in  favor  of  the  judgment  of  the  circuit  court, 
that  the  action  of  that  court,  in  overruling  the  motion,  was  based 
on  the  fact,  that  the  fees  of  two  other  witnesses,  testifying  to  the 
same  fact,  had  already  been  allowed.     lb.  494' 

See  Chancery,  11,  13,16. 
ESTATES  OF  DECEDENTS. 

1.  Application  for  sale  of  decedent's  lands;  when  plea  to  good. — A  plea 

interposed  by  one  of  the  heirs  to  an  application  in  the  probate 
court  by  the  administrator  of  a  decedent's  estate  for  an  order  to 
sell  lands  for  division,  denying  all  tlie  allegations  of  the  applica- 
tion, is  good  on  demurrer;  and  a  ruling  of  the  court  adjudging  the 
plea  bad  is  erroneous.     Rice  v.  Drennen,  Adm'r,  335. 

2.  Same;  what  can  not  be  regarded  as  error  without  injury. — Such  ruling 

can  not  be  regarded  as  error  without  injury,  on  the  ground  that  the 
cause  was  afterwards  tried  upon  its  general  merits,  when  it  does 
not  appear  that  the  contestant  offered  any  evidence;  as  this  court 
can  not  know  that  he  was  not  deterred  therefrom  by  the  erroneous 
ruling  of  the  primary  court.     lb.  335. 

3.  Same;  what  no  answer  to. — It  is  no  answer  to  such  an  application, 

that  the  heirs  have  agreed  to  dispense  with  an  administration  upon 
the  estate,  and  have  undertaken  to  deal  with  the  lands  as  their 
own,  even  to  the  extent  of  creating  a  trust  therein.  If  the  case  is 
one  of  impertinent  or  oppressive  interference  with  the  equitable 
rights  of  the  heirs,  they  must  seek  relief  in  equity.     lb.  335. 

4.  Same;  motion  to  revoke  letters  not  pertinent  to.— To  such  an  applica- 

tion, a  motion  by  the  heirs  to  revoke  the  letters  of  administration, 
is  not  pertinent;  and,  on  the  hearing  of  the  application,  such  a 
motion  can  not  be  entertained.    lb.  335. 

5.  Partial  settlement  of  administration  upon  decedent's  estate;  presump- 

tion of  correctness. — The  presumption  of  correctness  attaching, 
under  the  statute,  to  a  partial  settlement  of  an  administration 
upon  a  decedent's  estate,  prevails  only  as  to  matters  of  fact,  and 
not  to  pure  (luestions  of  law,  wliich  are  open  and  subject  to  con- 
testation upon  the  final  settlement,  the  parties  in  interest  not 
having  ai)peared  and  litigated  either  questions  of  law  or  of  fact. 
Tayloe,  Adm'r,  r.  Bush,  432. 

6.  When  title  to  land  sold  under  order  of  probate  court  by  personal 

representative  not  divested,  see  Watson  v.  Martin,  Adm'r,  506. 
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See  Executors  and  Administrators,  16-20 ;  Exemptions  ;  Hus- 
band AND  WiKE,  1,  5. 

ESTOPPEL. 

1.  Decree  in  equity;  whrn  not  an  estoppel. — A  widow  having  sold,  on  a 

credit,  without  executing:  title,  her  dower  interest  in  her  deceased 
husband's  land,  and  the  purchaser  having  also  purchased  from 
the  decedent's  administrator  theestate'sinterest  in  the  entire  tract 
out  of  which  the  dower  had  been  assigned,  including  the  reversion 
in  the  dower  portion,  and  having  died  without  paying  therefor,  a  bill 
was  filed  against  his  heirs(to  which  the  widow  was  also  made  a  par- 
ty defendant),  to  enforce  a  vendor's  lien  for  the  unpaid  purchase- 
money,  setting  forth  the  allotment  of  dower  to  the  widow,  with  a 
description  of  the  land  so  allotted,  the  extent  of  the  purchase 
from  the  administrator,  and  that  it  embraced  only  the  reversion  in 
the  dower  land,  and*  seeking  no  relief  against  the  widow.  She 
having  made  no  defense  bj'  answer  or  otherwise,  on  the  hearing  a 
decree  was  entered,  ordering  a  sale  of  the  entire  tract,  without 
mention  of  the  dower  claim,  or  any  particular  estate  in  any  of  the 
land  ;  and,  under  this  decree,  a  sale  and  conveyance  were  made, 
purporting  to  be  also  of  the  entite  tract.  Held,  that  the  decree 
must  be  r,eferred  to  the  claim  set  up  in  the  bill,  and  that  the 
widow  is  not  thereby  estopped  from  asserting  her  title  to  the  dower 
land.     Kelly  v.  Hancock,  229. 

2.  Declarations  or  admissions;  ithen  they  operate  as  estoppels. — Declar- 

ations or  admissions,  deliberately  made,  are  conclusive  upon  the 
party  making  them,  in  all  controversies  involving  their  truth,  be- 
tween him  and  the  person  whose  conduct  he  has  knowingly  in- 
fluenced by  them ;  and  it  is  not  oi  importance,  whetiier  the 
declaration  or  admission  is  made  innocently  or  fraudulently,  or 
whether,  in  point  of  fact,  it  is  true  or  false ;  it  is  the  fact,  that  an- 
other has  been  induced  to  act  on  it,  and  must  suffer  injury  if  its 
truth  is  gainsaid,  that  renders  it  conclusive.  Prickett  <&  Maddor  v. 
Sibert,  Adm^r,  315. 

3.  When  recitals  in  note  conclusive  on  maker. — Where  a  recital  is  pur- 

posely embodied  in  a  promissory  note  by  the  parties,  to  the  effect 
that  the  note  was  given  for  the  purchase-money  of  a  designated 
tract  of  land  sold  and  conveyed  by  the  payee  to  the  maker,  in 
order  that  the  payee  might  thereby  be  enabled  to  transfer  the  note 
in  payment  of  a  debt  which  he  owed,  and,  on  the  faith  of  such 
recital,  the  creditor  of  the  payee  receives  a  transfer  of  the  note  in 
payment  of  his  debt,  the  maker  and  those  claiming  the  lands 
under  him  are  thereljy  estopped  from  denying  that  the  note  was 
given  for  the  purchase-money  of  the  land.     lb.  315 

4.  Tenants  in  common  ;  res  adjudicata. — On  a  motion  under  the  statute 

by  the  plaintiff  in  ejectment  for  rents  accruing  after  judgment,  in 
a  case  where  the  parties  are  tenants  in  con)mon,  the  recovery  in 
ejectment  is  a  conclusive  adjudication  against  the  defendant,  that 
he  had  ousted  the  plaintiff.     Kirkland  v.  Trott,  321. 

5.  When  seller  of  personal  property  and  those  claiming  under  him  es- 

topped from  denying  title  in  him  at  time  of  sale. — Where  one  in 
possession  of  personal  property  represented  that,  as  partner,  he 
owned  an  undivided  half  intere.st  therein,  and  a  sale  of  the  prop- 
erty was  effected  on  the  faith  of  such  representation,  the  purchaser 
parting  with  value  in  the  belief  of  its  asserted  truth, — held,  in  an 
action  of  detinue  Viy  the  purchaser  and  the  owner  of  the  other  half 
interest,  against  parties  claiming  under  the  seller,  for  a  recovery 
of  the  property,  the  possession  of  which  had  been  forcibly  obtained 
by  the  seller  after  the  sale,  and  by  him  transferred  to  the  defeud- 
42 
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ants,  that  he  was  estopped  from  denying  that,  at  the  time  of  the 
sale,  he  held  the  legal  title  to  the  interest  which  he  sold ;  and  that 
this  estoppel  was  binding  on  the  defendants.  Wortham  v.  Gurley, 
356. 

6.  Action  to  recover  penalty  for  failure  to  enter  satisfaction  of  mortgage; 

when  mortgagee  not  estopped  from  denying  satisfaction. — In  an  action 
against  a  mortgagee  to  recover  the  penalty  provided  bv  the  act  of 
March  1st,  1881,  amending  sections  2222-28  of  the  Code  of  1876, 
for  failure  to  enter  of  record  satisfaction  of  a  mortgage  (Pamph. 
Acts,  1880-1,  p.  32),  the  defendant  is  not  estopped  from  denying 
that  the  mortgage  had  b.-en  satisfied,  by  reason  of  the  fact  that  he 
had  not,  within  three  months  after  the  request  to  enter  satisfac- 
tion, commenced  a  suit  involving  that  question,  and,  at  the  time 
of  the  request,  no  such  suit  was  pending.     Scott  v.  Field,  419. 

7.  Same  ;    statute  of  frnnds  ;  when  party  estopped  fr!)m  pleadinj  it. 

Where  a  party  bids  in  a  tract  of  land  at  a  public  sale  made  by  the 
administrator  of  a  decedent's  estate,*  under  a  decree  of  the  chan- 
cery court,  and  afterwards,  and  before  complying  with  the  terms 
of  sale,  he  transfers  his  bid  to  another  in  consideration  that  the 
latter  will  convey  to  him  a  })ortion  of  the  land  when  he  acquires 
title  from  the  administrator,  and  to  this  the  administrator  assents, 
reports  the  sub-purchaser  as  purchaser,  and  thereafter,  on  payment 
of  the  purchase-money,  conveys  the  entire  Xra^x,  to  him,  he  is 
thereby  estopped  from  denying  the  validity  of  the  sale  made  by 
the  a^lministrator,  or  from  asserting  that  it  is  void  under  the  statute 
of  frauds.     Meyer  Bros.  v.  Mitchell,  475. 

8.  When  defendant  in  ejectment  can  not  dispute  plaintiff's  title. — Where 

a  defendant  in  ejectment  acquires  his  possession,  and  the  title  he 
asserts,  derivatively  from  the  plaintiff,  he  can  not  be  heard  to  dis- 
pute the  latter's  title,  l^enn.  tfr  Coosa  R.  R.  Co.  r.  East  Ala.  Ry. 
Co.,  516. 

9.  Possession  of  vendee  under  executory  contract  of  purchase  ;  when  an 

estoppel. — Where  a  party  goes  into  pos.session  of  real  estate  under 
an  executory  contract  of  purchase,  he  is  estopped  from  disputing 
his  vendor's  title;  and,  on  his  being  declared  a  bankrupt,  his  as- 
signee, standing  in  his  shoes,  is  equally  estopped.     Ih.  516. 

See  Attachme.vt  Bond,  11 ;    Ejectment,  1  ;    PhiRou   anh  Ap- 
peal, 11 ;  Judgments  and  Decrees,!. 

EVIDENCE. 

I.  Admissibility  and  Relevancy. 

1.  Relevancy  of  evidence  as  to  price  and  quality  of  cotton  sliipped  to 
Liverpool,  in  action  between  jiarties  to  bill  of  exchange  drawn  against 
shipment,  and  protested  for  non-acceptance. — In  an  action  by  the  in- 
dorsee and  purchaser,  against  the  drawer  and  payee  of  a  foreign 
bill  of  exchange,  which  was  drawn  against  a  consignment  of  cotton 
ship^ped  from  Mobile  to  Liver])Ool,  and  was  protested  for  non-ac- 
ceptance, evidence  as  to  the  quality  of  the  cotton  is  irrelevant  and 
inadmissible,  in  the  absence  of  evidence  showing  that  it  was  sold 
by  plaintiffs  in  Liverpool  as  of  a  (]uality  inferior  to  tiiat  at  which 
it  was  purchased  in  Mobile  ;  and  if  tlie  plaintiffs  can  be  held  liable, 
in  such  iiction,  for  any  loss  resulting  to  defendant  from  rfheir  un- 
reasonable delay  in  selling  the  cotton  in  Liverpool  after  the  protest 
of  the  bill  for  non-acceptance,  some  evidence  of  such  delay  and 
consequent  loss  must  be  adduced,  before  evidence  as  to  the  market 
price  of  cotton  in  Liverpool  when  the  cotton  arrived  there  is  rele- 
vant and  admissible.  Martin,  Dumee  &  Co.  v.  Brown,  Shipley  & 
Co.,  442. 
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Action  for  malicious  prosecution ;  when  evidence  of  age  of  plaintiff 
inadmissible. — In  an  action  for  a  malicious  prosecution  for  the  of- 
fense of  trespass  after  warning,  it  is  not  permissible  for  the  plaintiff 
to  prove  that  she  is  a  very  old  person.     McLeud  v.  McLeod,  4^3. 

TresjKiss  against  sheriff  for  levying  attachment  ;  admisnihility  of  evi- 
dence.— On  the  issue  of  fraud  vel  iion  in  the  sale  of  a  stock  of  goods, 
in  an  action  of  trespass  de  bonis  asportatis  brought  by  the  purchaser 
against  a  sheriff  who  had  levied  an  attachment  on  the  goods  as 
the  property  of  the  vendor,  the  fact  that  possession  of  the  goods 
had  been  delivered  to  the  plaintiff,  and  tiiat  sales  from  the  .stock 
had  been  made  by  his  clerk  in  due  course  of  trade,  prior  to  the 
levy  of  the  attachment,  is  relevant  evidence  for  the  plaintiff,  as 
tending  to  show  a  bona  fide  ownership  of  the  goods  ;  but  an  item- 
ized list  of  the  goods  sold  by  the  clerk  is  immaterial,  and  is  prop- 
erly excluded  from  the  jury.     Sheahj  &  Fin-h'V.  Edwards,  411. 

Same  ;  when  attachment  proceedings  competent  for  slieriff. — In  such 
case,  the  papers  and  record  in  tlie  attachment  suit,  including  an 
order  for  the  sale  of  the  attached  goods,  and  a  judgment  in  favor 
of  the  attaching  creditor,  are  competent  evidence  for  the  sheriff. 
While  the  judgment  may  not  V)e  competent  to  prove  the  existence 
of  the  debt  on  which  it  is  based,  it  is  admissible  for  the  purpose  of 
showing  that  the  lien  created  by  the  levy  of  the  attachment  had 
been  perfected  in  the  manner  prescribed  by  law  ;  and  if  the  plain- 
tiff desires  to  limit  its  effect,  he  should  request  an  appropriate 
charge.    lb.  411. 

Trespass  against  officer  levying  process  ;  knowledge  of  plaintiff 's 
claim  as  showing  malice. — Ordinarily,  the  fact  that  a  sheriff  or 
other  ministerial  officer,  acting  under  legal  process,  seizes  property 
with  a  knowledge  that  it  is  not  subject  to  seizure,  either  because  it 
is  the  property  of  a  stranger,  or  because  it  is  exempt  by  law,  is  a 
circumstance  indicative  of  malice,  or  of  that  degree  of  recklessness 
which  is  the  equivalent  of  malice;  and,  in  an  action  of  trespass 
against  him,  evidence  of  the  fact  is  admissible,  that  the  jury  may 
determine  whether  they  will  award  vindictive,  in  addition  to 
actual  damages.^   Alley  v.  Daniel,  40S. 

Same ;  when  knowledge  of  plaintiff's  claim  immaterial. — But  where 
the  officer  seizing  the  property  is  indemnified,  it  being  his  duty  to 
proceed,  although  he  may  know  that  the  property  is  not  subject  to 
the  process,  evidence  of  such  knowledge  on  his  part  is  irrelevant 
and  inadmissible.  In  such  case,  if  the  ofiicer  acts  in  good  faith, 
and  tliere  are  no  circumstances  of  aggravation,  no  facts  indicative 
of  a  bad  motive,  nothing  more  than  information  that  the  property 
is  not  subject  to  the  process,  compensatory  damages  alone  can  be 
recovered.     Ih.  403. 

Same  ;  evidence  of  knowledge. — But  in  cases  where  the  officer's  in- 
formation, or  knowledge  is  material,  the  practice  of  introducing  ex 
parte  affidavits  made  by  the  plaintiff  and  others,  and  exhibited  to 
the  officer  prior  to  the  sale,  for  the  purpose  of  proving  such  infor- 
mation or  knowledge,  is  questioned.     lb.  403. 

When  acts  of  party  inaduiissible  for  him. — Where,  in  an  action  on  a 
bond  or  note  alleged  to  have  been  given  for  the  purchase-money  of 
land,  the  issue  was,  whether  the  purchase  of  the  land  was  ever  in 
fact  consummated,  acts  of  the  defendant,  clone  long  after  the  al- 
leged trade,  and  in  the  absence  of  the  vendor,  inconsistent  with 
the  fact  of  purchase,  are  not  admissible  in  evidence  for  him. 
Smith  V.  Freeman  &  Bynum,  2S5. 

Testimony  of  a  deceased  witness  on  former  trial ;  when  may  be  proved. 
The  testimony  of  a  deceased  witness  on  a  former  trial,  when  he 
was  subjected  to  cross-examination,  is  admissible  on  a  subsequent 
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trial,  and  may  be  proved  by  any  competent  witness.  Jeffries  r. 
Castle  man,  262. 

10.  Evidence  ;  admissibility  of. — In  ejectment  by  a  widow  to   recover 

a  portion  of  the  decedent's  lands  which  liad  been  assigned  to  her  as 
dower,  and  wliich,  by  parol  contract,  she  had  sold,  but  had  never 
conveyed,  it  being  a  disputed  (juestion,  under  the  plea  of  the 
statute  of  limitations,  whether  she  had  been  fully  paid  for  the 
lands  so  sold  by  her,  the  fact  that  she  did  not  file  a  claim  for  any 
part  of  the  purchase-money  against  the  insolvent  estate  of  the  de- 
•ceased  purcliaser,  is  admissible  in  evidence  against  her,  as  a  cir- 
cumstance, to  be  weighed  by  the  jury,  with  tlie  otlier  testimony, 
in  determining  whether  any  part  of  the  purchase-money  remained 
unpaid.     Kelly  v.  Hancock,  22'9. 

11.  Action  against  sheriff  for  failing  to  make  money  on  execution  ;  ad- 

missihiiity  of  etui ence  for  him. — A  sheriff,  in  an  action  against  him 
for  failing  to  make  the  money  on  execution,  may  testify  as  a  wit- 
ness for  himself,  that  he  made  diligent  search  for  the  property 
belonging  to  the  defendant  in  execution,  and  found  none ;  but  he 
can  not  testify  that  he  returned  several  executions  against  such 
defendant  "  no  property  found,"'  unless  he  first  lays  a  proper 
predicate  for  the  introduction  of  secondary  evidence  of  the  exist- 
ence and  contents  of  the  executions.  Abbott,  Downing  d-  Co.  v. 
Oillespy,  ISO. 

12.  Sa7ne  ;  proof  of  insolvency. — The  insolvency  of  the  defendant  in  exe- 

cution, in  such  case,  can  not  be  testified  to  as  a  collective  fact,  it 
being  a  legal  conclusion  deducible  from  facts  and  circumstances  in 
evidence ;  but  it  may  be  shown  by  evidence  of  the  issue  of  execu- 
tions on  other  judgments  against  the  defendant  in  execution,  and 
of  the  returns  thereon  of  "  no  property  found."     lb.  ISO. 

13.  Same;  what  no  d/fense. — It  is  no  defense  to   an   action  against  a 

sheriff  for  failing  to  make  the  money  on  execution,  that  lie  de- 
clined to  levy  on  property  in  the  possession  of  the  execution  debtor, 
because  he  honestly  believed  that  it  was  exempt;  and  hence,  evi- 
dence of  that  fact  is  inadmissible  for  him.     Tb.  ISO. 

14.  Same;   when   claim   of  exemption   admissibly  for   sheriff. — In  such 

action,  a  claim  of  exemption,  properly  verified  and  filed  in  office 
of  probate  judge  after  the  issue  of  the  execution,  but  before  any 
levy  is  made,  by  the  defendant  in  execution,  covering  all  the 
property  found  in  his  possession,  is  competent  evidence  for  the 
defendant ;  as  such  claim  is  made  by  statute  prima  facie  evidence 
of  its  correctness  as  against  the  debtor's  creditors.     lb.  ISO. 

15.  Action  on  attachment  bond  ;   when  evidence  of  agenVs  malice  inad- 

missible.— In  a  suit  on  an  attachment  bond,  whether  against  the 
principle  or  surety,  the  unauthorized  malice  or  vexation  of  the 
agent  not  being  a  ground  of  recovery,  evidence  of  it  should  not  be 
allowed  to  go  to  the  jury.     .Tackson  v.  Smith,  97. 

16.  Same;  ivhat  evidence  inadmissible. — In  an  action  on  an  attachment 

bond,  it  is  not  competent  for  the  plaintiff  to  testify  that  the  effect 
of  the  attachment  on  him  was  to  prevent  him  from  niaking  a  crop, 
and  from  doing  any  business,  and  that  it  ruin15d  him  ;  or  to  prove 
that  he  was  a  man  of  limited  means.     lb.  97. 

17.  Same. — It  whs  further  held  that  the  primary  court  erred  in  allowing 

proof  to  be  made  in  this  case  by  the  plaintiff,  (1)  when  and  how 
he  obtained  money  which  he  placed  on  dejjosit  with  his  surety  on 
a  replevy  bond  executed  by  him  in  the  attachment  suit,  the  fact  of 
such  deposit  not  having  been  proved  atrainst  him  ;  (2)  how  he  had 
lived  after  the  attachment  was  levied,  it  not  being  in  rebuttal  to  any 
thing  proved  against  him  ;  and  (3)  that  the  plaintiff  said  to  wit- 
nesses that  he  was  not  going  to  Texas,  when  it  is  not  shown  to 
have  been  a  part  of  the  resgestiv.    lb.  97. 
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18.  Admhsibilitij  of  evidence. — On  a   motion  for  rents   accruing   after 

juclgiuent  in  a  real  action  under  tlie  statute  (Code,  §  29.)8),  the 
bond  and  otiier  proceedinjis  on  an  appeal  taken  by  the  defendant 
in  the  real  action  are  admissible  in  evidence  for  the  plaintiff,  al- 
though they  are  not  averred  in  the  motion,  or  otherwise  pleaded. 
Kirkland  v.  Trott,  321. 

See  ATTArriMKvr  Hond,  10;  Fkaudulent  Coxvkyanx'es  ;  AVrr- 

NESSKS. 

II.     Admissions;  Declakations;  Hearsay;  Res  Gest.e. 

19.  Proof  of  (ujency ;  acts  and  declarations  of  agent. — The  general  rule 

is,  that  the  fact  of  agency  must  be  proved,  before  the  acts,  declara- 
tions or  admissions  of  theagi.'nt  can  be  received  as  evidence  against 
the  principal ;  but,  where  the  fact  of  the  agency  rests  in  parol,  or 
is  to  be  inferred  from  the  conduct  of  the  principal,  if  there  is  any 
evidence  tending  to  show  the  agency,  the  acts  or  declarations  of 
the  agent  are  admissible  as  evidence,  and  the  jury  must  determine 
the  question  of  agency  vel  non.  Martin,  Dumee  &  Co.  v.  Brown, 
Shipley  &  Co.,  44^. 

20.  Admissions  of  one  partner  after  dissolution  against  the  other  ;  when 

incompetent. — The  admissions  of  one  partner,  made  after  a  disso- 
lution of  the  partnership,  and  after  he  had  transferred  his  interest 
to  his  copartner,  are  not  admissible  in  evidence  against  the  latter, 
in  a  suit  between  him  and  a  debtor  of  the  partnership.  Jeffries  v. 
Castleman,  262. 

21.  Declarations  of  vendor;  when  not  admissible  against  vendee. — The 

declarations  or  admissions  of  a  vendor,  ma<ie  prior  to  the  sale, 
and  not  connected  with  it,  in  the  absence,  and  without  the  knowl- 
edge of  the  vendee,  are  not  admissible  against  the  latter  for  the 
purpose  of  destroying  his  title,  or  of  involving  him  in  fraud. 
Murphy  v.  Butler,  Pitkin  &  Co.,  381. 

22.  When  testimony  not  hearsay. — When  an  exchange  of  personal  prop- 

erty is  made  by»an  agent  for  his  principal,  the  report  of  the  trans- 
action by  the  agent  to  the  principal  for  ratification  is  part  of  the 
res  gestic,  in  a  suit  involving  the  title  to  the  property  received  by 
the  agent  in  the  exchange.     Meyer  v.  Hearst,  390. 

See  supra,  S,  10,  17. 

See  Fraudulent  Conveyances. 

III.     Burden  OK  Pkook  ;  Weiuut  and  Sufficiency. 

23.  Burden  of  proof,  ivhen   death  a  material  issue. — When  a  person  is 

sliown  to  have  been  in  life  at  a  particular  period  of  time,  and 
seven  years  have  not  passed  without  intelligence  from  or  concern- 
ing him,  if  the  fact  of  his  life  or  death  becomes  material,  upon  the 
party  asserting  death  the  law  devolves  the  burden  of  proof.  Howard 
State,  27. 

24.  Presumptions  of  life  and  of  innocence  ;  nature  of. — In  criminal  cases, 

the  presumption  of  life  may  not,  under  all  circumstances,  or  gen- 
erally, outweigh  the  presumption  of  innocence  which  the  law  in- 
dulges. Neither  presumption  is  absolute,  both  are  disputable ; 
and  the  weight  to  be  attached  to  each  must  be  determinecl  by  the 
facts  of  the  particular  case.     lb.  27. 

25.  Same;  proof  fraud: — When  a  voluntary  conveyancfe  is  attacked  for 

actual  fraud  by  a  subsequent  creditor  of  the  grantor,  the  general 
rule  applies,  tliat  fraud  will  not  be  presumed,  but  must  be  proved  ; 
and  the  burden  of  its  proof  is  on  the  complainant ;  but  the  rule 
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does  not  require  that  the  fraud  must  be  proved  by  direct  and  posi- 
tive evidence;  it  may  be  shown  by  circumstances  leadinu  to  a 
rational,  well  founded  conviction  of  its  existence.  Seals  v.  Robin- 
son &  Co.,  363. 

26.  Badge  of  fraud;  burden  of  proof,  when  not  shifted. — It  can  not  be 

asserted,  as  a  general  rule,  that  every  badge  of  fraud,  casting  sus- 
picion on  the  good  faith  of  a  transaction,  shifts  the  burden  of  i)roof 
upon  the  party  claiming  under  it,  so  as  to  require  liim  to  explain 
it;  and  that,  in  the  absence  of  explanation,  such  transaction  is  to 
be  necessarily  pronounced  fraudulent.  Shealy  &  Finn  v.  Ed- 
wards, 411. 

27.  Bona  fide  purchase;  jrroof  of. — The  rule  as  to  proof  of   bona  fide 

purchase  is,  that  the  party  pleading  it  must  first  make  satisfac  ory 
proof  of  purchase  and  payment,  it  being  affirmative  defensive 
matter,  in  the  nature  of  confession  and  avoidance ;  but  this  done, 
he  need  not  go  further,  and  i>rove  that  he  made  such  purchase  and 
payment  without  notice.  The  burden  here  shifts,  and  if  it  be  de- 
sired to  avoid  the  effect  of  such  purchase  and  payment,  it  must  be 
met  by  counter  proof  that  before  the  payment  the  jiurchat-er  had 
actual  or  constructive  notice  of  the  equity  or  lien  asserted,  or  of 
some  fact  or  circumstance  which  was  sufficient  to  put  him  on  in- 
quiry, and  which,  if  followed  up,  would  have  discovered  the  equity 
or  incumbrance.     Barton  v.  Barton,  400. 

See  Common  Carkier,  7,  9-12,  22. 

IV.     Objections. 

28.  When  evidence  properly  excluded. — When  evidence  is  offered  as  a 

whole,  parts  of  which  are  inadmissible,  the  primary  court  may, 
without  error,  exclude  the  whole.     Warren  v.  Wagner,  188. 

29.  Motion  to  exclude;  when  may  be  made. — A  motion  to  exclude  evi- 

dence which  is  not  merely  secondary,  but  is  in  itself  illegal  or  ir- 
relevant, may  l)e  entertained  at  any  stage  of  the  cause  prior  to 
the  retirement  of  the  jury.     lb.  188. 

See  Chancery,  72;  Error  and  Appeal,  3-6. 
V.     Parol  and  Written. 

30.  Contract  partly  in  writing  and  partly  in  parol;  admissibility  of  parol 

evidence. — If  a  statute  does  not  intervene,  contracts  may  be  ex- 
pressed partly  in  writing,  and  partly  in  parol ;  and  if  the  writing 
does  not  purport  to  set  out  the  entire  contract,  but  only  the  part 
thereof  which  is  obligatory  on  the  partv  making  it,  parol  eviden(;e 
is  admissible  to  establish  a  distinct  antl  separable  part  of  the  con- 
tract, obligatory  on  the  other  party,  but  not  reduced  to  writing. 
(Evans  v.  Bell,  20  Ala.  509,  overruled  on  this  point.)  Vandegrift, 
Adm'r,  v.  Abbott,  487. 

31.  Same. — Hence,  where  only  the  promise  of  a  tenant  to  pay  rent  is 

reduced  to  writing,  parol  evidence  is  admissible  to  establish  a  dis- 
tinct and  separable  contract  on  the  part  of  the  landlord  to  repair, 
made  contemporaneously  with  the  writing.     lb.  487. 

32.  When  jjarol  contract  not  merged  in  subsequent  v;riUen  one. — Wliere  an 

agent,  employed  by  parol  to  sell  land  at  a  stipulated  compensa- 
tion, afterwards  purchases  himself,  with  the  understanding  that 
his  rights  to  compensation  shall  not  be  affected  by  his  becoming 
the  purchaser,  and  the  contract  of  i)urchase  is  reduced  to  writing, 
in  which  nothing  is  said  aV)Out  compensating  him,  the  prior  agree- 
ment for  compensation  is  independent  of,  and  distinct  from  the 
contract  of  sale,  is  not  merged  therein,  and  may  be  established. 
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without  infringing  the  rnle  excluding  parol  evidence  of  antecedent  * 
or  contemporaneous  stipulations  which  contradictor  vary  the  legal 
effect  of  written  instruments. — Ilnckabec  i\  IShcphcrd,  342. 

See  Ambiouxtv  ;  Amkno.ment,  10. 

VI.     Pkimarv  and  Secondary. 

33.  Secondary  evidence  oj  writings  beyond  jurisdiction  of  court. — When 

original  letters  or  documents  are  in  a  foreign  country,  beyond  tiie 
jurisdiction  of  the  court,  secondary  evidence  of  their  contents  is 
admissible,  although  the  witness  has  the  original  in  iiis  possession. 
Martin,  Dumee  ct  Co.  v.  Brown,  Shipley  tt  Co.,  44^2. 

See  Error  and  ArrEAi.,  13. 

VII.     Records  ;  Ancient  Documents. 

34.  Admisgihiiily  in  evidence  of  ancient  documents. — Under  the  facts  of 

this  case,  a  statutory  real  action  in  the  nature  of  ejectment,  it  was 
held  tiiat  the  ruling  of  the  primary  court,  in  allowing  the  plaintiff, 
in  support  of  his  title,  to  read  in  evidence  a  duly  certified  tran- 
script from  the  receiver's  journal,  a  book  belonging  to  the  United 
States  land  office,  showing  that  a  party  under  whom  the  plaintiff 
claimed,  had  purchased  the  land  in  controversy  in  1809,  was  free 
from  error.     Bernstein  v.  JIunies,  241. 

35.  Same. — Nor  did  the  primary  court  err  in  allowing  the  plaintiff  to 

read  in  evidence  transcripts  of  the  records  of  deeds  in  the  office  of 
the  jiulge  of  probate,  executed  in  1818  and  1833,  under  which  the 
plaintiff  claimed,  although  the  deeds  may  not  have  been  properly 
iicknowledged,  and  not  recorded  within  the  time  prescribed  by  the 
statute.     II).  241. 

36.  Record  of  deed;  luhen  admissible  in  evidence. — Held,  that  the  primary 

court  did  not  err  in  admitting  in  evidence,  in  this  case,  a  record  of 
a  deed  to  lands,  which  had  been  duly  recorded,  on  proof  that  the 
original  was  not  in  tiie  custody  or  under  the  control  of  the  party 
offering  it.     Huckabee  v.  Shepherd,  342. 

Vin.     Variance. 

37.  When  averment  in  complaint  mere  descriptio  personpc. — Where,  in  an 

action  against  a  judge  of  probate  for  issuing  a  marriage  license  to 
a  minor,  etc.,  under  section  2681,  as  it  originally  stood,  tlie  com- 
plainant describes  the  minor  to  whom  the  license  was  issued  by 
her  name,  and  the  further  designation,  that  she  is  the  iilaintiff's 
daughter,  the  latter  words  are  merely  descriptio  persona:,  which  it 
is  not  necessary  to  prove,  the  original  statute  authorizing  a  recov- 
ery of  the  penalty  bv  anv  person  who  elected  to  sue  for  it.  Roberts 
V.  Pip  pen,  103. 

38.  Action  against  railroad  company  for  personal  injuries;    variance. 

Where,  in  an  action  by  a  passenger  against  a  railroad  company, 
to  recover  damages  for  personal  injuries,  the  complaint  alleges 
that  the  plaintiff  "  was  compelled  and  forced  by  the  agents  of  said 
defendant  to  get  ott"  defendant's  train  while  in  motion,  and  before 
said  train  had  reached  the  usual  place  at  the  depot,"  and  that  in- 
juries sustained  by  him  were  produced  by  the  negligence  of  de- 
fendant's agents,  "in  compelling  and  forcing"  him  to  get  off  the  . 
train,  the  gravamen  of  the  action  is  the  alleged  force,  and  is  not 
sustained  by  evidence  merely,  that  when  the  train  was  approach- 
ing the  platform  at  the  depot,  the  conductor  came  towards  hira  in 
the  car,  crying  out  the  name 'of  the  station,  and  saying,  "We 
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have  got  no  time,  hurry  up,"  and  that  this  was  repeated  b\'  the 
conductor  several  times  wliiie  the  phiintiff  was  making  his  egress 
from  the  car,  and  before  he  stepped  from  tlie  moving  train  ;  such 
words  not  being  susceptible  of  a  construction  which  would  impute 
to  the  conductor  any  purpose  to  force  or  compel  the  plaiutifli'  to 
prematurely  alight  from  the  train,  or  to  put  himself  in  the  slightest 
peril  in  leaving  it.     South  &  Norlh  Ala.  R.  R.  Co.  v.  Schaufler,  136. 

39.  When  fatal  to  relief. — If  redundant  allegations  are  introduced  into 

pleadings,  and  they  are  descriptive  of  that  which  is  material,  a 
variance  between  the  allegations  and  proof  is  latal,  of  the  same 
consequence  as  a  variance  between  the  allegation  of  an  essential 
fact,  and  the  proof  of  that  fact.     Gilmer  v.  Wallace,  '220. 

40.  What  a  fatal  variance  between  allegation  and  proof  of  contract. 

Where,  in  an  action  by  a  passenger  against  a  corporation  operat- 
ing an  intermediate  line  of  railroad,  for  damages  for  tlie  failure  to 
deliver  baggage,  the  contract  is  alleged  to  have  been  made  with 
the  defendant  for  the  transportation  of  the  baggage  to  a  designated 
point,  which  is  situate  on  the  last  connecting  line,  to  be  there  de- 
livered to  the  plaintiff,  and  the  proof  shows  that  the  contract  was 
made  with  the  company  operating  the  first  connecting  line,  and  is 
an  agreement  on  the  part  of  the  defendant  for  the  transportation 
and  delivery  of  the  baggage,  not  to  the  plaintiff  at  the  point  of 
destination,  but  to  the  company  operating  the  last  connecting  line, 
there  is  a  variance  between  the  allegations  and  proof,  which  is 
fatal  to  the  right  of  recoverj'.  Montgomery  ti-  Eitfaula  Ry.  Co.  v. 
Culver,  587. 

See  CiiANCERY,  85,  8(5. 

EXECUTION. 

1.  From  probate  court;  lie)!,  of. — The  lien  of  executions  issued  from  the 
probate  court  is  equal  to,  and  not  different  from  that  of  those 
issued  by  common-law  courts.  Mathews  v.  Mobile  Mutual  Ins. 
Co.,  85. 
2.  Lien  of  execution;  extent  of. — The  lien  of  an  execution  operates  upon' 
and  binds,  not  only  the  property  subject  to  its  mandate,  which  is 
in  the  possession  of  the  defendant,  or  the  title  to  which  stands  in 
his  name,  but  also  property,  with  the  title  to  which  he  has  parted 
for  the  purpose  of  hindering,  delaying  and  defrauding  his  creditors, 
unless  it  has  been  conveyed  by  the  grantee  having  possession  to  a 
bona  fide  purchaser  for  a  valuable  consideration,  and  without  no- 
tice,    lb.  85. 

3.  Same;  ivhen  not  loxt. — The  lien  of  an  exeiMition,  so  long  as  it  is  kept 

alive,  can  ncjt  be  defeated  or  impaired  by  the  activity  of  creditors 
acquiring  a  junior  lien;  nor  is  it  lost  by  mere  passivencss,  by 
mere  neglect  to  force  a  levy  and  sale;  but  there  must  be  culpable 
laches  or  fraud  on  the  part  of  the  creditor  to  work  its  loss.     I  h.  85. 

4.  Judgment  rendered  and  execution  issued  after  defendant's  death;  va- 

lidity of. — A  judguient  rendered  against  a  party  after  his  death  is 
a  nullity;  and  an  execution  issuetl  on  a  valid  judgment,  after  the 
defendant's  death,  is  void,  unless  the  judgment  supi)oriing  it  has 
been  revived,  or  it  is  issued  in  order  to  continue  a  lien  already  ac- 
(piired  by  previous  execution.     Meyer  v.  Hearst,  390. 

5.  Sale  under  void  process  also  void. — A  sale  of  property  under  void 

process  is  also  void,  and  confers  no  title  on  the  purchaser.     lb.  390. 

6.  Lien   of  execution   issued  from  probate  court  ;  when   lost. — While, 

under  the  statute,  six  months  may  be  permitted  to  elapse  between 
the  issue  and  return  of  an  execution  from  the  i)r(jbate  court,  a  new 
execution  must  be  issued  before  the  lapse  of  the  regular  monthly 
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term  next  succeeding  tlie  return  term,  or  tlie  lien  of  the  execution 
will  be  lost,     (.'arlisla  v.  Maij,  nOi. 

7.  Same. — When  an  execution  issued  from  the  probate  court,  returna- 

ble on  the  second  Monday  in  December,  1882,  was  in  the  hands  of 
the  sheriff  at  the  time  of  the  death  of  the  defendant  in  execution, 
in  September,  1882,  l)at  no  other  execution  was  issued  until  21st 
April,  1-88,  four  entire  terin«  of  the  probate  court  having  been  thus 
allowed  to  elapse  without  the  issue  of  an  execution,  this  operated 
a  loss  of  the  lien.     lb.  503. 

8.  Lien  of  eireaiiion ;  when  continuity  of  not  broken. — When  executions 

have  been  regularly  issued  on  a  judgment,  without  the  lapse  of  an 
entire  term,  the  continuity  of  the  lien  is  not  broken  by  the  fact 
that  an  execution  issued  on  the  judgment,  which  was  so  irregular, 
informal  and  iiiij)erfect  that  it  would  have  been  quashed  on  mo- 
tion, was  returned  by  the  order  of  the  plaintiff,  and,  on  the  same 
day,  another  execution,  curing  the  defects  of  the  first,  was  issued. 
Clark  V.  Spencer,  49. 

See  Chancery, 40-42;  Shkrikf. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Liafrilitu  of  administrator  for  interest. — An  administrator  who,  witli- 

out  sufficient  excuse,  postpones  making  a  fitial  settlement  and  dis- 
tribution of  the  estate  for  an  unreasonable  period  of  time,  is  liable 
for  interest  on  funds  in  his  hands  belonging  to  the  estate,  which  he 
ought  to  have  distributed,  although  he  makes  the  exculpatory 
affidavit  authorized  by  the  statute  (Code,  1876,  §  2520).  May, 
Adm'r,  v.  Green,  162. 

2.  Gommi.'txions  on  collections  and  disbursements  made  by  administrator 

in  Confederate  money ;  how  estimated. — An  administrator  is  not  en- 
titled to  full  commissions  in  good  currency  on  collections  and  dis- 
bursements made  \)y  him,  during  the  late  war,  in  Confederate 
money  ;  but  an  equitable  and  just  value  of  the  usual  commissions, 
reduced  from  a  basis  of  Confederate  currency  to  that  of  the  prej^ent 
lawful  currency,  is  all  that  he  can  demand.     lb.  102. 

3.  Personal  llahlHty  of  administrator  for  purchase-money  of  lands  sold 

by  him. — When  an  administrator  fails  to  take  sufficient  sureties  on 
a  note  for  the  purchase-money  of  land  sold  by  him,  or  becomes 
himself  surety  for  the  jjurchaser,  he  is  liable  individually  for  the 
debt,  and  can  not  obtain  a  credit  on  his  final  settlement  for  attor- 
ney's fees  and  costs  incurred  and  paid  by  him  in  collecting  the 
debt  from  the  purchaser.     1  b.  162. 

4.  Extra  compensntion   to  administrator  ;  services  shoitid  be  itemized. 

To  entitle  an  administrator  to  compensation  for  special  or  extra- 
ordinary services,  proof  should  be  made  of  each  special  service, 
and  of  its  particular  value  ;  "  the  whole  should  not  be  aggregated 
by  mere  estimate,  without  being  iten.ized."     lb.  162. 

5.  Decree  ar/ainst  administrator  and  sureties  in  favor  of  his  wife,  errone- 

ous.— The  husband,  as  the  wife's  trustee  under  the  statute,  is  au- 
thorized to  receive  her  distributive  share  in  a  decedent's  estate; 
and  hence,  the  hu.sband  being  administrator  of  an  estate  of  which 
the  wife  is  one  of  the  distributees,  a  decree  against  him  and  his 
sureties  in  her  favor  for  her  distributive  share,  on  a  final  settle- 
ment of  the  estate  in  a  court  of  equity,  is  erroneous.     lb.  162. 

6.  Cultivation  by  administrator  of  crops  planted  by  intestate  ;  credit  for 

expenditures. — "Where  an  intestate,  at  the  time  of  his  death,  had 
planted,  and  was  engaged  in  cultivating  crops,  it  is  the  duty  of  the 
administrator,  under  the  statute,  to  continue  the  cultivation  of  the 
crops,  and  to  gather  and  prepare  them  for  market ;  and  for  his  just 
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and  reasonable  expenditures  in  the  performance  of  tliis  duty,  he  is 
entitled  to  credit  on  settlement  (the  want  of  good  faith,  of  pru- 
dence, or  of  diligence,  not  being  imputal)le  to  him),  although,  on 
account  of  natural  causes,  destructive  of  crops  in  that  section,  such 
expenditures  largely  exceed  the  proceeds  of  the  sales  of  the  crops. 
Tat/loe,  Adin'f,  v.  Bush,  432. 

7.  Rent  of  decedent' s  land  ;  ivhen  contract  for  repairs  binding  on  admin- 

istrator.— An  administrator  having,  under  the  statute,  the  power 
to  rent  the  lands  of  his  intestate,  the  power  and  the  duty  to  rent 
resulting  therefrom  authorize  him  to  make  sucli  repairs  as  are  nec- 
essary to  render  the  lands  tenantable ;  and  if,  even  in  the  absence 
of  such  power,  an  administrator  should  stipulate  with  the  tenant 
for  making  repairs,  he  could  not  avoid  the  stipulation,  and  who- 
ever claimed  its  enforcement  would  take  it  cum  onere.  Vandeqrift, 
Adm'r,  v.  Abbott,  487. 

8.  Hom"s^ead  to  vidon^  and  minor  children  ;  by  whom  return  made  under 

§  284i  of  Code, — The  duty  of  making  the  report  or  return  of  home- 
stead or  other  exemption  claimed  by  the  widow  or  guardian  of 
minor  children,  etc.,  as  provided  by  section  2841  of  the  Code  of 
187(),  when  the  claim  or  selection  has  been  maiie  without  the  in- 
tervention of  commissioners,  rests  on  the  personal  representative, 
although  the  statute  is  silent  as  to  the  person  by  whom  the  report 
or  return  should  be  made.     JarreV,  Ex'r,  v.  Payne,  577. 

9.  Same;  negligence   of  personal  representative  to  report ;  liability  for. 

The  failure  of  the  personal  representative  to  make  such  report,  as 
required  by  the  statute,  fixes  on  him  a  prima  facie  liability  for 
negligence,  and  casts  ou  him  the  burden  of  exculpation  ;  and  the 
measure  of  his  liability,  the  estate  having  been  declared  insolvent, 
is  the  injury  resulting  to  the  creditors  of  the  estate  from  such  fail- 
ure, lb.  577. 
10.  Same  ;  when  2>erso)ial  representative  not  liable  for  rents  of  homestead. 
In  such  case,  the  personal  representative  fully  exonerates  himself 
from  liability,  by  showing  that  the  homestead  did  not  exceed,  in 
quantity,  eighty  acres,  or,  in  value,  •  'ue  thousand  dollars,  and  that 
it  had  been  occupied,  since  the  decedent's  death,  by  the  widow 
under  an  asserted  claim  of  homestead  on  behalf  of  herself  and 
minor  child,  to  which  he  had  assented;  and  hence,  ou  proof  of 
these  facts  on  final  settlement  made  by  him  after  declaration  of 
insolvency,  he  is  not  chargeable  with  the  rent  of  the  homestead. 
lb.  577. 

See  Estates  ok  Decedents;  Husb.\nd  and  Wife,  1,  5. 

EXEMPTIONS. 

1.  Contest  of  exemptions  ;  by  vihat  law  governed. — Although  the  statute, 

after  making  express  provision  for  determining  the  question  of  ex- 
emption against  debts  contracted  prior  to  the  adoption  of  the  Con- 
stitution of  1868,  and  against  debts  contracted  since  April  23rd, 
1«73,  fails  to  make  any  provision  for  determining  such  question  as 
to  debts  contracted  between  those  dales,  harmony  of  proceed- 
ings requires  that  the  courts  should  treat  this  as  an  accidental  leg- 
islative oversight,  and  that,  since  the  approval  of  the  act  of  Feb- 
ruary 9th,  1877,  the  same  mode,  method  and  remedy  should  be 
observed  in  all  cases  of  asserted  homestead  and  other  exemptions. 
Clark  V.  Spencer,  40. 

2.  Claim  of  exemption  under  sections  2828-29  of  the  Code  ;  how  made. 

Where  the  claimant  ot  an  exemption  seeks  to  conform  to  sections 
2828  and  2829  of  the  Code  of  1876,  he  should  be  governed,  in  the 
quantity  and  value  of  property  he  selects,  l)y  the  date  of  the  debts, 
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iifjainst  vvliinh  he  claims  exemption  ;  and  if  ho  owes  debts  falling 
within  more  than  one  of  the  classes  re(;ognize(l  l)y  the  statute,  he 
sliouUl,  in  his  declaration  and  claim,  specify  what  property  he  se- 
lects under  each  one  of  the  classes.     I  b.  4'^. 

3.  Same;    ivhev,  claim  not  void,  though  insuifficient  as  again»l  debt  sought 

to  be  collected. — A  declaration  claiming  a  tract  of  laud  in  the  conn- 
try,  containing  righlg-eight  acres,  of  less  value  than  $2000,  as  a 
homestead  exemption,  made  and  tiled  in  the  office  of  the  judge  of 
|)robate  in  due  form,  and  iu  conformity  to  the  provisions  of  section 
2828  of  the  Code,  being  valid  as  against  del)ts  contracted  after 
April  23rd,  1873,  is  not  void,  although  it  is  insufficient  as  against 
debts  contracted  prior  to  that  date,  and  after  the  adoption  of  the 
Constitution  of  IStiB,  in  that  it  does  not  select  and  designate  which 
eighty  of  the  eighty-eight  acres  are  claimed.     lb.  4^. 

4.  Same  ;  should  be  contested,  though  insufficient  as  against  debt  sought 

to  be  collected. — The  declaration  of  exemption  in  such  case  not 
being  void,  although  insufficient  as  against  debts  contracted  after 
the  adoption  of  the  Constitution  (»f  1868,  and  before  the  23rd  April, 
1^73,  b('for(>  an  execution  issueii  for  the  collection  of  a  debt  of  that 
class  is  levied  on  the  property  claimed,  tlie  plaintiff  should  contest 
the  claim  as  provided  in  section  28.30  of  the  Code  of  1876;  and  a 
levy  and  sale  made  without  such  contest  are  irregular,  and  the 
levy  may  be  (juashed  and  the  sale  arrested  or  set  aside,  on  timely 
application  projjerly  made.     lb.  4'> 

5.  Claim  of  homestead  exemption  under  section  2834;  when  should  be 

alloyed  though  defendant  has  convened,  the  property. — The  defendant 
in  execution  having,  in  addition  to  such  dedarat  on,  also  lodged 
with  the  sheriff,  after  levy  and  before  sale,  a  declaration  under 
section  2834  of  the  Code  of  1876,  setting  forth  that,  at  the  time  of 
the  rendition  of  the  judgment,  he  owned  and  occujned  as  a  resi- 
dence the  eighty-eight  acres  of  land  levied  on,  and  continued  to 
occupy  them  as  a  homestead  until  a  designated  time  after  the  lien 
had  attached,  when  he  sold  and  conveyed  them,  and  the  purchaser 
had  ever  since  owned  and  occuj)ied  them  as  a  residence,  and  that 
the  said  land  was  worth  less  than  $2000,  and,  as  vendor  of  the  pur- 
chaser, he  claimed  the  land  as  exempt  from  levy  and  sale  under 
execution  ;  and  to  this  claim  the  purchaser  having  appended  an 
affidavit,  also  claiming  the  land  as  exempt  under  the  defendant's 
claim  of  exemption,  and  adding  a  description  of  eighty  acres  of 
the  land  which  he  selected  in  the  event  he  was  entitled  to  only 
eighty  acres,  it  was  further  held,  that  this  claim  of  exemption 
should  have  been  allowed  to  prevail,  if  not  successfully  contro- 
verted; and  that,  the  sheriff  having  disregarded  it,  and  sold  the 
land  without  a  contest,  the  sale  was  irregular.     lb.  40. 

6.  Sale  of  homestead   under  execution  after  claim  filed  ;  when  irregu- 

larities in,  no  defense  to  an  action  of  ejectment. — The  levy  and  sale 
made  under  the  execution,  while  irregular,  are  not  void,  nor  can 
they  be  collaterally  impeached  ;  and  hence,  such  irregularities 
constitute  no  defense  to  an  action  of  ejectment  by  the  purchaser, 
claiming  under  a  conveyance  made  in  pursuance  of  the  levy  and 
sale,  the  sale  and  conveyance  not  having  been  set  aside.     lb.  4^ 

7.  Homestead  exemption  ;  by  ivhat  lav  governed. — As  against  a  debt 

contracted  in  February,' 1873,  tlie  extent  and  value  of  a  home.stead 
exemption  must  be  determined  by  the  Constitution  of  1868.  De- 
Graffenreid  r.  Clark,  425. 
&,  Same  ;  consequence  of. — Where  the  area  of  the  homestead  is  within 
the  limits  prescribed  bv  law,  a  conveyance  of  it  without  the  volun- 
tary signature  and  assent  of  the  wife  is  void ;  but  where  the  con- 
veyance is  of  a  larger  tract,  including  the  homestead,  which  has 
not  heen  splpcjg*'!  and  set  apart,  the  conveyance  is  valid  as  to  the 
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excess  over  and  above  the  quantity  to  which  the  owner  is  entitled 
by  way  of  exemption.  Ih.  4-5- 
9.  Same. — In  such  case,  the  legal  title  to  the  whole  passes  to  the 
grantee,  with  the  reserved  jjower  in  the  grantor  to  withdraw  the 
exempted  portion  from  the  operation  of  the  conveyance,  by  some 
proper  act  of  selection,  bv  which  it  is  separated  from  the  other. 
lb.  425. 

10.  Same;  when  claimant  not  injured  by  verdict. — Where,  in  ejectment 

for  one  hundred  and  sixty  acres  of  land,  lying  in  two  sections, 
eighty  in  each,  and  both  contiguous,  the  plaintitl'  claims  under  a 
mortgage  executed  by  the  defendant,  a  married  man,  in  February, 
1873,  without  the  signature  and  assent  of  his  wife,  to  secure  a 
debt  then  contracted,  and  the  defense  is,  that,  the  whole  tract 
being  exempt  to  the  defendant  as  a  homestead,  the  mortgage  is 
void,  and  the  defendant  refuses  to  select  a  smaller  quantity  as  his 
homestead  excmjifion,  he  can  not  complain  of  the  verdict  of  the 
jury  allowing  him,  as  exempt,  the  eighty  acres  on  which  are  his 
dwelling  and  appurtenances,  the  question  having  been  fairly  sub- 
mitted to  the  jury  as  to  what  particular  eighty  acres  were  Occupied 
by  him  as  a  homestead.     lb.  42o. 

1 1 .  Riijhl  of  homestead  exemption  ;  how  determined. — The  right  to  a  home- 

stead exemption  must  be  determined  by  the  facts  existing  at  the 
time  the  lien  under  process  attaches;  and  hence,  if  the  debtor 
be  a  non-resident  at  that  time,  his  subsequent  removal  to  the 
.  State  does  not  entitle  him  to  a  homestead  exemption  as  against 
such  lien.     Mnrphi/  r.  Hunt,  Miller  tt*  Co.,  438. 

12.  Riijht  of  homeatead  exemption  ;  when  lost. — A  debtor  loses  his  right 

of  exemption  of  his  homestead  from  levy  and  sale  under  process, 
by  leaving  and  quitting  the  premises,  and  placing  a  tenant  in  pos- 
session, without  having  filed  his  written  declaration  and  claim  for 
record  in  the  cilice  of  the  judge  of  probate,  in  accordance  with  the 
requirements  of  section  2848  of  the. Code  of  1876.  lb.  438. 
18.  Same. — The  mere  lodging  of  his  claim,  in  such  case,  with  the  sherifi' 
after  the  levy  of  process,  under  the  provisions  of  section  2834  of 
the  Code  of  1876,  will  not  entitle  him  to  an  exemption  of  the 
premises  from  levy  and  sale  under  the  process.     /  b.  438. 

14.  Mortgage  of  homestead  ;  jurisdiction  of  court  of  equity. — A  court  of 

equity  will  assume  jurisdiction  to  reform  a  mortgage  of  a  home- 
stead belonging  to  a  married  man,  and  executed  and  acknowledged 
by  him  and  his  wife  in  strict  conformity,  with  the  statute,  by  cor- 
recting the  description  of  the  conveyed  premises,  where  the 
premises  are  described  in  the  mortgage  as  containing  a  stated 
number  of  acres,  and  including  the  family  residence,  stables  and 
other  improvements,  and  the  desired  reformation  does  not  seek  to 
increase  the  quantity  of  the  lands  conveyed,  or  to  locate  them  in 
a  different  section,  but  merely  to  correct  an  admitted  error  in  tlie 
designation  of  the  subdivisions  of  the  same  section.  Gardner  & 
(rates  r.  Moore,  ■>{)4. 

15.  Homestead  to  v:idow  and  minor  children;  by  ivhom  return  made  under 

^  2841,  of  Code. — The  duty  of  making  the  report  or  return  of  home- 
stead or  other  exemption  claimed  by  the  widow  or  guardian  of 
minor  children,  etc.,  as  provided  by  section  2841  of  the  Code  of 
1876,  when  the  <-laim  or  selection  has  been  made  without  the  in- 
tervention of  commissioners,  rests  on  the  personal  representative, 
althiiugh  the  statute  is  silent  as  to  the  person  by  whom  the  report 
or  return  should  he  made.  Jarrell,  E.r'r,  v.  Payne,  577. 
1(».  Same;  when  selection  necessary. — Although  there  is  no  express  direc- 
tion or  provision  in  the  statute  for  selecting  the  homestead  by  or 
for  the  widow  or  minor  children  of  a  decedent,  when  the  family 
resided  ther^-on  at  the  time  of   the  decedent's  death,  yet,  such 
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selection  must  be  made,  when  the  tract  consists  of  more  acres,  or 
is  of  greater  vahie  tlian  can  be  claimed  as  exempt.     lb.  577. 

17.  Same;  -when  selection  necessary. — But  when,  as  in  this  case,  the 

whole  tract  does  not  exceed  the  quantity  and  valiu-  tl  e  law  ex- 
empts in  favor  of  tlie  widow  or  minor  children,  no  selection  is 
necessary ;  but  all  that  is  required  in  sucth  case  is,  that  the  claim 
should  be  asserted  or  made  known  before  the  personsd  representa- 
tive acquires  dominion  over  it  for  the  purposes  of  adniini.stration, 
or  some  creditor  procures  its  sale  for  the  payment  of  debts.  /  b. 
577. 

18.  Same;  should  be  reported  under  §  2841  of  the  Code,  though  not  laid  of 

by  commissioners. — Under  section  2841  fif  the  Code  of  1870,  the 
homestead  or  other  exemption  in  favor  of  the  widow  or  minor 
children  should  be  reported  to  the  probate  court,  within  sixty  days 
after  it  is  claimed,  although  commissioners  were  not  appointed  to 
lay  it  off.  (Farley  v.  Jiiordon,  72  Ala.  128,  on  this  point,  qualified.) 
Ik  577. 

19.  Allotment  of  homestead  to  widow  and  children  of  decedent  under  ^ 

20G1  Rev.  Code ;  when  fatally  defective. — Proceedings  had  in  the 
probate  court  for  the  allotment  of  a  homestead  to  the  widow  and 
children  of  a  decedent,  under  subdivision  6  of  section  2061  of 
Revised  Code,  authorizing  the  appointment  of  three  appraisers  to 
lay  oft' and  set  apart  five  hundred  dollars  worth  of  land,  etc.,  are 
fatally  incomplete,  when  it  is  not  shown  by  the  record  that  any 
report  was  made  by  the  appraisers,  or,  if  made,  was  ever,  in  any 
form,  judicially  passed  on  by  thecourt.  Turnipseedv.  Fitzpatrick, 
297. 

20.  Contest  of  exemption;  right  of  amendment;  mandamus. — A  plaintiff 

in  attachment  having  contested  a  claim  of  exemption  made  by  the 
defendant  to  personal  property  levied  on,  and  the  defendant  not 
executing  a  bond  under  sections  28;^6  and  2942  of  the  Code,  on  the 
plaintiti'  executing  bond,  approved  by  the  sheriff,  the  property 
was  <lelivered  to  him,  and  by  him  placed  in  the  hands  of  his  at- 
torneys, who  still  hold  it,  or  its  proceeds.  The  bond  having  been 
quashed  on  motion  of  defendant,  based  on  the  ground  that  it  was 
defective,  the  plaintiff  moved  for  leave  to  file  a  new  and  sufficient 
bond.  The  court  overruled  this  motion^  and  ordered  that  the  de- 
fendant be  allowed  five  days  in  which  to  give  bond  and  take  pos- 
.session  of  the  property,  and,  on  his  failure  to  do  so,  that  the 
plaintiff  be  allowed  five  days  within  which  to  give  bond  ;  and  that 
the  plaintiff's  attorneys  pay  and  turn  over  to  the  (rlerk  of  the  court 
the  money  and  property  in  their  hands,  to  abide  the  further  orders 
of  the  court,  to  be  made  in  the  premises.  Held, 
(a)  That  the  defendant,  in  his  motion  to  quash  plaintiff 's  bond, 
having  failed  to  assign  as  a  ground  therefor,  that  he  had  not  been 
allowed,  in  the  first  instance,  the  five  days  allowed  by  statute  in 
which  to  give  bond  and  take  possession  of  the  jtroperty,  the  pre- 
sumption is,  under  the  facts  in  the  case,  that  the  time  was  allowed 
him,  and  that  he  failed  to  give  the  bond. 

(6)  That  the  court  should  have  allowed  the  plaintiff  to  give  a  new 
and  sufficient  bond  ;  and  that  it  erred  in  allowing  defendant  five 
days  in  which  to  give  bond,  and  in  ordering  the  plaintiff 's  attor- 
neys to  pav  and  turn  over  to  the  clerk  the  moi>ey  and  property  in 
their  hands. 

(c)  Mandamus  ordered  by  this  court,  commanding  the  primany 
court  to  vacate  and  set  aside  the  order  made  by  it,  and  to  make  an 
order  allowing  the  plaintiff  to  file  an  amended  bond  under  sections 
2836  and  2943  of  the  Code  of  1876.     Ex  parte  Haralson  d-  Co.,  5ItS. 

21.  E.remption  of  personal  property  wlien  debtor  owns  less  than  ^1000 

worth;  no  selection  required.— While  the  law  casts  upon  a  debtor 
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owning  personal  property  exceeding  one  thousand  dollars  in  value, 
the  duty  of  selecting  that  which  lie  will  retain  as  exempt  from 
lev}'^  and  sale  under  legal  process  for  the  payment  of  debts,  if  he 
has  not  personal  property  exceeding  in  value  one  thousand  dollars, 
a  selection  is  unnecessary,  the  law,  without  the  doing  of  any  act 
on  his  part,  intervening  and  attaching  the  right  of  exemption  as 
absolutely  and  tinconditionally  as  if  the  particular  property  was 
specially  designated  and  declared  exempt.     Alley  v.  Daniel,  4^)3. 

22.  Same;  sale  of  can  not  be  impeached  as  fraudulent. — A  sale  or  other 

disposition  of  property  which  is  by  law  exempt  from  the  payment 
of  debts,  can  not  be  impeached  by  creditors  as  fraudulent ;  and 
hence,  where  a  debtor,  whose  personal  property  is  of  less  value 
than  one  thousand  dollars,  makes  a  sale  of  all  of  it,  the  sale  can 
not  be  impeached  for  fraud,  although  it  was  made  for  the  purpose 
of  hindering,  delaying  and  defrauding  his  creditors.     lb.  403. 

23.  Right  to  an  exemption  of  personal  property;  ivhen  not  waived. — While 

an  exemption  of  property  from  levy  and  sale  for  the  payment  of 
debts  is  a  personal  privilege,  which  the  debtor  may  waive,  or  may 
lose  by  the  failure  to  claim  it  before  a  sale  imder  legal  process,  of 
which  he  is  informed,  the  right  is  not  waived  or  lost  by  a  mere 
failure  to  make  or  file  a  claim  or  declaration  of  claim  before  there 
is  a  levy  of  the  process.     lb.  403. 

24.  Same;  failure  to  levy  on  e.rempt'  property. — While  the  statute  does 

not  make  it  the  absolute  and  imperative  duty  of  a  sherifi' to  levy 
upon  exempt  property,  Where  the  debtor  has  failed  to  file  his 
declaration  and  claim  in  the  office  of  the  probate  judge,  it  is  the 
safer  policy  for  him  to  make  the  levy,  thereby  enabling  the  cred- 
itor to  contest  the  claim  of  exemption  under  the  provisions  of  the 
statute,  as,  on  his  failure  or  refusal  to  levy  upon  such  property, 
when  shown  to  have  been  in  the  debtor's  possession,  he  assumes 
the  burden  of  proving  that  it  was  in  fact  exempt.  Abbott,  Doirn- 
ing  &  Co.  v.  Gillespy,  ISO. 

25.  Action  against  shefiff  for  failure  to  make  money  on  execution;  belief 

as  to  exemption  no  defense. — It  is  no  defense  to  an  action  against  a 
sheriff  for  failing  to  make  the  money  on  execution,  that  he  de- 
clined to  levy  on  property  in  the  possession  of  the  execution 
debtor,  because  he  honestly  believed  that  it  was  exempt;  and 
lience,  evidence  of  that  fa(!t  is  inadmissible  for  him.     lb.  ISO. 

26.  Same;  ivhen  claim  of  exemption  admissible  for  sheriff. — In  such  ac- 

tion, a  claim  of  exemption,  properly  verified  and  filed  in  office  of 
probate  judge  after  the  issue  of  the  execution,  but  before  any  levy 
is  made,  by  the  defendant  in  execution,  covering  all  the  j)roperty 
found  in  his  possession,  is  competent  evidence  for  the  defendant; 
as  such  claim  is  made  by  statute  prima  facie  evidence  of  its  cor- 
rectness as  against  the  debtor's  creditors.     lb.  ISO. 

27.  Homestead  to  ividow;  negligence  of  personal  representative  to  report; 

liability  for. — The  failure  of  personal  representative  to  make  a 
report  of  homestead  of  widow  and  minor  children  to  the  probate 
court,  as  recpiired  by  the  statute,  fixes  on  him  a  prima  facie 
liability  for  negligence,  and  casts  on  him  the  burden  of  exculpa- 
tion ;  and  the  measure  of  his  liability,  the  estate  having  been  de- 
clared insolvent,  is  the  injury  resulting  to  the  creditors  of  tlie 
estate  from  such  failure.     Jarrell,  Ex'r,  v.  Payne,  577. 

28.  Same;  when  personal  representative  not  liable  for  rents  of  homestead. 

In  such  case,  the  personal  representative  fully  exonerates  himself 
from  liability,  by  showing  that  the  homestead  did  not  exceed,  in 
quantity,  eighty  acres,  or,  in  value,  one  thousaiid  dollars,  and  that 
it  had  been  occupied,  since  the  decedent's  death,  by  the  widow 
under  an  asserted  claim  of  homestead  on  behalf  of  herself  and 
minor  child,  to  which  he  had  assented ;  and  hence,  on  proof  of 
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these  facts  on  final  settlement  made  V)y  him  after  declaration  of 
insolvency,  he  is  not  chargeable  with  the  rent  of  the  homestead. 
lb.  577. 

See  Attachment  Bond,  11. 
FORCIBLE  ENTRY  AND  DETAINER.     Bee  Ejectment,  1. 
FORFEITURE.     See  Contracts,  3;  Corporations. 
FORGERY.     See  Criminal  Law,  1-4. 

FRAUD. 

1.  Ackhoicledyment  of  conveyance  of  land;  itn  effect,  ir]ien  in  form  pre- 
scribed by  the  statute. — When  a  mortgage  or  other  conveyance  of 
land  is  duly  acknowledged  before  a  prDpjr  officer,  and  the  requisite 
certificate  of  acknowledgment  is  affixed  in  the  form  prescribed  by 
the  statute,  this  constitutes  such  cogent  proof  of  free  agency  and 
absence  of  restrain,  as  to  be  perfectly  conclusive,  unless  rel)utted 
by  clear  proof  of  fraud  or  imposition  practiced  on  the  grantor,  in 
which  the  officer  or  grantee  participated.     Downing  r.  Blair,  216. 

See  Fhaudlent  Conveyances  ;  Infants,  2,  3. 

FRAUDS,  STATUTE  OF. 

1.  Tenant  holding  over  after  expiration  of  term;  effect  of. — When  a  ten- 

ant for  years  holds  over  after  the  expiration  of  his  term,  the  law, 
in  the  absence  of  evidence  to  the  contrary,  will  imply  an  agree- 
ment to  continue  the  lease  for  another  year  upon  the  same  terms 
and  conditions;  but  such  implication  is  destroyed,  if  anew  con- 
tract, essentially  different  in  its  terms  and  conditions,  is  made, 
and  the  inference  is  fair  that  it  was  intended  to  displace  the  old 
one,  although  it  is  void  under  the  statute  of  frauds.  Singer  Manfg 
Co.  V.  Sayre,  270. 

2.  Same;  effect  of  payment  of  rent. — If,  however,  the  tenant  continues 

to  hohlduring  the  year,  and  pays  his  rent,  which  is  materially  re- 
duced by  the  new  contract,  the  payment  and  acceptance  of  the 
rent  operate  a  full  recognition  of  the  relation  of  landlord  and 
tenant  as  it  formerly  existed,  and  subject  the  tenant  to  all  the 
covenants  contained  in  the  original  lease,  so  far  as  they  are  appli- 
cable to  the  new  order  or  condition  of  things.     lb.  270. 

3.  Wlten  note  or  bond  given  for  land   not  void  under. — A   plea  of  the 

statute  of  frauds  (Code,  1876,  §  2121,  subd.  5)  is  not  available  to  a 
defendant  sued  (mi  a  bond  or  note,  given  for  the  purchase-money 
of  land,  in  which  the  consideration  is  expressed  as  all  the  vendor's 
"title  or  claim  to  properly  bought  of  AV.  R.  L.  and  J.  J.  G.,  and 
known  as  the  Gentle  property,"  although  the  note  or  bond  was 
the  only  writing  executed  in  reference  to  the  sale  of  the  land. 
Smith  V.  Freeman  &  Bynum,  285. 

4.  When  promise  to  answer  for  debt  of  another  not  within. — A  promise 

to  pay  the  debt  of  another  is  not  within  the  statute  of  frauds, 
where  the  promisor  is  interested  in  projjerty  on  which  the  creditor 
has  a  lien  for  the  paymentof  the  debt,  and,  in  consideration  of  the 
promise,  the  lien  is  relinquished,  and  its  relinquishment  enures  to 
the  promisor's  benefit.     Westmoreland  v.  Porter,  452. 

5.  Forbearance  to  enforce  debt  not  sufficient  to  take  promise  out  of  its  in- 

Jtuence. — The  mere  forbearance  by  a  creditor  to  enforce  his  debt, 
while  a  sufficient  consideration  to  support  a  guaranty  of  the  debt 
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by  another,  is  not  sufficient  to  take  the  guaranty  out  of  the  influ- 
ence of  the  statute  of  frauds.     lb.  452. 

6.  Same. — Hence,  an  agreement  in  writing  by  which  a  merchant,  hav- 

ing a  lien  on  a  crop  grown  on  rented  land  for  advances,  subordinate 
to  an  unsatisfied  lien  for  rent,  acknowledges  himself  the  tenant's 
surety  for  the  rent,  in  consideration  of  a  forbearance  by  the  land- 
lord to  enforce  his  lien,  which  is  not  expressed,  is  void  under  the 
statute.     Ih.  452. 

7.  Same;  tvhen  agreement  not  within. — If,  however,  a  part  of  the  con- 

sideration of  such  agreement  was  a  release  by  the  landlord  of  a 
portion  of  the  rent,  and  such  release  enure<l  to  the  surety's  benefit, 
this  would  take  the  agreement  out  of  the  influence  of  the  statute, 
although  not  expressed  in  the  writing.     Jb.  452. 

See  Estoppel,  7. 
FRAUDULENT  CONVEYANCES. 

1.  Intervention  of  court  of  equity  in  aid  of  creditors. — At  common  law, 

independent  of  statute,  a  court  of  equity  would  intervene  in  aid  of 
a  creditor  who  had  obtained  judgment  and  execution  at  law,  to  re- 
move fraudulent  transfers  or  conveyances  of  propertyupon  which 
the  judgment  or  execution  operated  a  lien  ;  and  also,  on  a  return 
of  execution  "  no  property  found,"  to  reach  and  subject  assets 
not  subject  to  execution  at  law.  Matliews  v.  Mobile  Mutual  Ins. 
Co.,  So. 

2.  Effect  of  filing  bill  on  priority  of  liens. — Where  the  purpose  of  the 

suit  is  to  reach  equitable  assets,  the  filing  of  the  bill,  being  in  the 
nature  of  an  equitable  levy,  creates  a  lien  on  the  assets  sought  to 
be  subjected,  which  is  prior  to,  and  prevails  against  the  demands 
of  creditors  subse<iuently  coming  in,  though  they  are  senior  judg- 
ment creditors,  and,  at  law,  may  have  a  prior  right  to  satisfac- 
tion from  legal  assets  ;  but  where  the  aid  of  the  court  is  sought  to 
subject  property  on  which  there  is  an  executicm  lien,  the  filing  of 
the  bill,  not  being  the  creation  of  a  new  or  other  lien,  but,  like  a 
levy,  merely  individualizing  and  rendering  the  general  lien  of  the 
execution  specifier  as  to  the  particular  property  sought  to  be  sub- 
jected, does  not  disturb  the  priority  of  liens  theretofore  existing  on 
the  property.     lb.  S5. 

3.  Filing  bill  does  not  displace  lien  of  judgment  creditor  under  e.vecution. 

A  simple  contract  creditor,  proceeding  under  the  statute  in  a  court 
of  equity  to  iiave  vacated  and  set  aside  fraudulent  conveyances  or 
transfers  of  property  sul)ject  to  execution  at  law,  does  not  thereby 
ac(}uire  a  preference  over  a  judginent  creditor  who  has  a  prior  lien 
under  an  execution  duly  issued,  and  in  the  hands  of  the  sherifl!'  at 
the  time  of  the  filing  of  the  bill.     lb.  S5. 

4.  Voluntary  conveyance  ;  when  infected  with  actual  fraud,  may  be  at- 

tacked by  creditors,  existing  or  subseqnent. — A  voluntary  conveyance 
is  valid  and  operative  as  to  subsequent  creditors,  if  it  be  not  shown 
that  there  was  mala  fides  or  fraud  in  fact  in  the  transaction;  but, 
if  actual  fraud  is  shown,  whether  directed  against  existing  or  sub- 
sequent creditors,  either  class  can  successfully  impeach  and  defeat 
it,  so  far  as  it  afl'ects  the  right  to  satisfaction  of  their  debts. 
Seals  V.  Robinson  A-  Co.,  3GS. 

5.  Same  ;  proof  of  fraud. — When  a  voluntary  conveyance  is  attacked 

for  actual  fraud  by  a  suljsequent  creditor  of  the  grantor,  the  general 
rule  applies,  that  fraud  will  not  be  presumed,  but  must  be  proved ; 
and  the  burden  of  its  proof  is  on  the  complainant;  but  the  rule 
does  nyt  re<iuir(!  that  the  fraud  must  be  proved  by  direct  and  posi- 
tive evidence;  it  may  be  shown  by  circumstances  leading  to  a 
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rational,    well    founded    conviction    of    its    existence.     lb.  3G3. 

6.  Voluntary  conveyance  by  husband  to  tvife  ;  badges  of  fraud  on  attack 

by  subsequent  creditor. — When  a  voluntary  conveyance,  executed 
by  the  husband  to  his  wife,  is  attacked  for  actual  fraud,  the  extent 
and  value  of  the  property  conveyed,  its  kind  and  character,  are 
all  facts  to  be  considered  in  determining  whether  the  transaction 
is  infected  with  a  covinous  intent;  and  the  fact  that  by  the  deed 
the  husband  strips  himself  of  all  visible,  tangible  property  sub- 
ject to  execution  at  law,  retaining  only  chosesin  action  of  uncertain, 
doubtful  value,  while  ;iot  in  itself  conclusive,  but,  it  may  be;  weak 
'  and  inconclusive  evidence  of  fraud,  will  awaken  suspicion,  and 
add  strength  to  other  circumstances  which  may  also  be,  in  them- 
selves, insufficient  to  establish  a  fraudulent  intent.     lb.  263. 

7.  Same;  intent  of  donor  munt  prevail  on  attack  for  actual  fraud. — In 

such  case,  the  wife  being  a  mere  volunteer,  and  having  no  equity 
which  will  protect  her  against  the  rights  of  creditors,  it  is  not  her 
intent  in  accepting  the  conveyance,  but  the  intent  of  the  husband 
in  executing  it,  which  is  material ;  his  fraud  being  visited  upon 
her,  though  she  may  be  doli  incapax,  or  her  intentions  maj'  be  fair 
and  honest.     76.  363. 

8.  Same ;  attempt  to  create  a  statutory  estate  in  wife  a  badge  of  fraiid. — A 

provision  in  such  conveyance,  that  the  wife  shall  hold  the  property 
conveyed  "as  her  separate  property  under  the  statutes  of  the 
State  governing  the  estates  of  married  women,"  although  it  may 
not  be  valid  as  a  limitation  upon  the  estate  conveyed,  creating  in 
her  a  statutory  estate,  is  indicative  of  an  intention  on  his  part  to 
do  so,  and  thereby  vest  in  himself,  under  the  statute,  the  property 
conveyed,  as  husband  and  trustee  for  his  wife,  entitling  him  to  the 
rents  and  protits  so  long  as  he  continues  in  that  relation,  freed 
from  liability  for  his  debts;  and  hence,  on  an  attack  of  the  con- 
veyance for  actual  fraud  by  a  subsequent  creditor,  it  is  a  material 
fact,  tending  to  show  a  covinous  intent  on  the  part  of  the  husband 
in  the  execution  of  the  conveyance.     lb.  368.' 

9.  Same  ;  failure  to  record  as  evidence  of  fraud. — While  the  omission 

to  have  such  conveyance  recorded  for  six  months  after  its  execu- 
tion, the  husband  remaining  in  possession,  claiming  ownersiiip  of 
the  property,  and  voucliing  the  ownership  as  entitling  him  to  credit, 
and  upon  the  faith  of  it  obtaining  credit,  is  but  a  fact  or  circum- 
stance indicative  of  fraud,  and  is  open  to  explanation,  which,  if 
just  and  reasonable,  would  neutralize  all  unfavorable  inferences 
that  might  be  drawn  from  it,  yet  ignorance,  on  the  part  of  the  wife, 
of  the  necessity  for  registration,  is  ignorance  of  the  law,  which  can 
not  be  accepted  as  explanatory  of  the  omission,  especially  when 
she  knew  that  her  husband,  after  the  execution  of  the  conveyance, 
and  before  its  registration,  embarked  in  a  new  mercantile  enter- 
prise, contracting  debts  to  a  lage  amount.  lb.  363. 
10.  Same;  badges  of  fraud  ;  when  will  authorize  impeachment  by  subse- 
quent creditor. — The  omission  to  register  such  conveyance,  the 
want  of  notoriety  of  its  existence,  the  magnitude  of  the  property 
conveved,  when  compared  with  the  value  of  that  which  was  re- 
tained, the  attempted  reservation  of  a  specific  benefit  to  the  donor, 
which  he  could  hold  free  from  liability  for  debts,  his  engagement 
in  business  very  soon  after  the  execution  of  the  conveyance,  ob- 
taining a  false  credit  because  of  his  possession,  and  of  representa- 
tions of  ownership  of  the  property  conveyed,  to  which  the  donee 
by  her  supineness,  at  least,  contributed,  are  all  badges  of  fraud, 
indicative  that  the  donor's  intent  was  the  hinderance,  delay  and 
fraud  of  creditors,  which  will  authorize  a  subpequent  creditor  of 
the  grantor  to  successfully  attack  the  conveyance,  whether  the 
43 


674  *  INDEX. 

FRAUDULENT  CONVEYANCES— Con^m?ted. 

fraudulent  intent  was  directed   against  existing   or  subsequent 
creditors.     lb.   363. 
11.'  Mortgage  on  stock  of  merchandise  ;  when  fravdulent  as  against  unse- 
cured creditors. — An  insolvent  debtor  mortgaged  his  stock  of  mer- 
,  chandise,  worth  about  $6,000,  some  of  which  was  of  a  perishable 

nature,  to  secure  a  debt  of  $3,000;  the  mortgagee  not  knowing 
that  the  debtor  was  insolvent,  but  knowing  that  he  was  financially 
embarrassed ;  and  it  not  appearing  that  the  debtor  owned  any 
other  property  liable  to  the  satisfaction  of  his  debts.  In  the  mort- 
gage the  express  power  to  sell  the. merchandise,  or  any  of  it,  is  not 
retained  by  the  mortgagor,  liut  the  merchandise  is  left  in  his  pos- 
session, and,  by  implication,  it  is  clear  that  it  was  the  intention  of 
the  parties  that  he  should  remain  in  possession  until  the  law-day, 
which  was  ninety  days  from  the  date  of  execution.     Held, 

(a)  That  it  is  a  necessary  conclusion  tha^  a  power  of  sale  was  im- 
pliedly retained  by  the  mortgagor,  which  was  as  much  a  part  of 
the  contract  as  if  expressed. 

(b)  That.the  mortgage,  operating,  in  the  most  effectual  manner,  to 
shield  the  property  from  the  attack  of  the  unsecured  creditors,  for 
the  joint  benefit  of  the  mortgagor  and  mortgagee,  inevitably  tended 
to  hinder  and  delay  such  creditors,  and,  as  against  them,  it  was, 
therefore,, fraudulent  and  void. 

(c)  That  the  mortgage,  impliedly  enabling,  as  it  did,  tlie  debtor  to 
sell  at  his  option,  and  appropriate  the  proceeds  of  sale  to  his  own 
use,  is,  in  effect,  a  conveyance  "  made  in  trust  for  the  use  of  tlie 
person  making  the  same,"  within  the  meaning  of  the  statute,  and 
IS,  for  this  reason,  void  as  against  the  unsecured  creditors.  Bene- 
dict, Hall  &•  Co.,  r.  Renfro  Bros.,  121. 

12.  Same  ;  when  mortgagor  in  possession  sells  as  agent  of  mortgagee  ; 

effect  of. — The  court  adds :  "  AVe  are  not  to  be  understood  as  inti- 
mating in  this  opinion,  that  a  mortgage  of  merchandise  would  be 
rendered  conclusively  invalid,  where  the  mortgagor  is,  in  good 
faith,  left  in  possession  of  the  goods,  with  power  to  sell  for  the  ex- 
clusive use  of  the  mortgagee,  holding  the  proceeds  of  sale  for  his 
benefit.  In  such  case,  he  may  well  be  deemed  the  mere  agent  of 
the  mortgagee,  acting  for  him  and  in  his  behalf.     lb.  121. 

13.  Hale  of  property  by  debtor  ;  what  necessary  to  render  fraudtdent. — To 

render  a  sale  of  property  by  a  debtor  fraudulent  as  against  credi- 
tors, it  must  be  shown  that  the  transaction  was  infected  with  a 
fraudulent  intent  on  the  part  of  the  debtor,  and  that  in  such  intent 
the  purchaser  participated.     Shealy  tfc  Finn  v.  Edtoards,  411- 

14.  Same ;  evidence  of  fraudulent  intent. — The  fraudulent  intent  of  the 

debtor  may  Vje  shown  bj'  his  conduct  and  declarations,  so  imme- 
diately connected  with  the  transaction  as  to  throw  light  upon  it,  or 
illustrate  its  nature,  but  such  conduct  and  declarations  are  inad- 
missible against  apurchaser  for  value,  unless  they  are  so  intimate- 
ly related  to  the  principal  fact,  which  is  assailed  as  fraudulent,  as 
to  constitute  a  part  of  the  res  gestiv,  or  were  brouglit  to  his  knowl- 
edge prior  to  the  purchase,     fh.  411- 

15.  Same  ;  proof  of  vnrchaser's  participation  in  fraudulent  intent. — The 

participation  of  the  purchaser  in  the  fraud  may  l)e  shown  by  proof 
of  such  fact  or  facts  as  are  sufficient  to  charge  him  witli  notice  of 
the  debtor's  fraudulent  intent;  and  fortius  purpose,  knowledge  on 
his  part  of  facts  which,  however  general  in  their  nature,  are  suffi- 
cient to  put  him  on  inquiry,  by  reasonably  exciting  in  his  mind  a 
just  suspicion  as  to  the  honesty  or  bona  fides  of  the  transaction,  is 
sufficient.     lb.  411- 

16.  Same. — Transfers  l)y  the  debtor  to  his  fatlier  and  sister  of  promissory 

notes  given  by  the  purchaser  for  a  stock  of  goods  sold  on  a  credit, 
made  several  days  after  the  sale,  without  ihe  purchaser's  knowl- 
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edge,  are  not  admissible  as  evidence  against  him  on  the  issue  of 
fraud  vel  mm  in  the  sale  of  the  goods.     7ft.  4il- 

17.  Badge  of  fraud;  burden  of  proof ,  when  not  shifted. — It  can  not  be 

asserted,  as  a  general  rule,  that  every  badge  of  fraud,  casting  sus- 
picion on  the  good  faith  of  a  transaction,  shifts  the  burden  of  proof 
upon  the  party  claiming  under  it,  so  as  to  retjuire  him  to  explain 
it;  and  that,  in  the  absence  of  explanation,  such  transaction  is  to 
be  necessarily  pronounced  fraudulent.  Shealy  tfe  Finn  v.  Ed- 
wards, 411- 

18.  Right  of  debtor  to  prefer  creditors. — A  debtor  is  not  forbidden  by  law 

to  make  an  honest  preference  of  creditors  in  the  payment  of  his 
debts,  provided  he  does  so  without  any  intent  to  hinder  or  delay 
his  other  creditors.     Ib.4ii- 

19.  Sale;  when  not  vitiated  for  fraud. — Where  a  sale  by  a  debtor  is  en- 

tirely free  from  all  imputation  of  fraudulent  intent,  it  is  not  suf- 
ficient to  vitiate  it,  that  its  natural  result  was  to  hinder,  delay  or 
defraud  his  creditors.     lb.  411. 

20.  Sale  fraudulent  as  to  creditors,  valid  inter  partes. — A  sale  of  property 

by  a  failing  or  insolvent  debtor,  though  consummated  with  a  fraucl- 
ulent  intont,  is  valid  as  between  the  parties ;  and  is  invalid  only 
as  to  complaining  creditors  whose  legal  rights  have  been  riiereby 
prejudiced.     lb.  411- 

21.  Badges  of  fraud;  when  charge  in  reference  to,  invades  province  of  the 

jury. — A  charge  asserting  that  designated  badges  of  fraud,  wli^n 
taken  together,  raise  a  "  violent  presumption  "  of  a  secret  trust  in 
favor  of  a  debtor  who  has  made  a  conveyance  of  his  property,  in- 
vades the  province  of  the  jury,  and  is,  for  that  reason,  erroneous. 
lb.  411. 

22.  Fraudulent  conveyance  ;  when  fraiidulent  intent  must  be  participated 

in  by  grantee. — To  render  fraudulent  and  void,  as  against  the 
grantor's  creditors,  a  deed  to  lands  executed  by  a  husband  to  his 
wife  in  consideration  of  a  large  debt  which  he  owed  her,  and 
which  constituted  a  part  of  her  statutory  separate  estate,  it  is  not 
sufficient  that  the  husband's  intent,  in  executing  the  dee<l,  was  to 
hinder,  delay  or  defraud  his  creditors ;  but  it  must  also  clearly  ap- 
pear thai  the  wife  participated  in  such  fraudulent  intent.  Kiser  <& 
Co.  V.  Gamble,  386. 

23.  Sale  of  personal  property  exempted  from  sale,  etc.,  can  not  be  im- 

peached as  fraudulent. — A  sale  or  other  disposition  of  property 
which  is  by  law  exempt  from  the  payment  of  debts,  can  not  be 
impeached  by  creditors  as  fraudulent ;  and  hence,  where  a  debtor, 
whose  personal  property  is  of  less  value  than  one  thousand  dol- 
lars, makes  a  sale  of  all  of  it,  the  sale  can  not  be  impeached  for 
fraud,  although  it  was  made  for  the  purpose  of  hin^lering,  delaying 
and  defrauding  his  creditors.     Alley  v.J)amel,  40S. 

GAMING.     See  Ckiminal  Law,  5-8. 
GARNISHMENT. 

1.  What  debts  may  be  subjected  by. — The  established  rule  is,  that,  in 
the  absence  of  fraud,  only  sucii  demands  can  be  subjected  by  pro- 
cess of  garnishment  as  the  defendant,  in  his  own  name,  could 
recover  from  the  garnishee  in  an  action  of  debt,  or  indebitatus 
assumpsit.    Avery  A  Son  v.  Lockhard,  530. 

See  Chancery,  34. 
GUARDIAN  AND  WARD.    See  Chancery,  10-17 ;  Infants,  2,  3. 
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HABEAS  CORPUS. 

1.  Irregularity  of  co)nmitment  no  ground  for. — On  habeas  corpus,  it  is 

no  ground  for  the  discharge  of  a  prisoner  committed  by  a  magis- 
trate for  a  criminal  offense,  that  the  commitment  is  irregular.  Ex 
parte  McGlawn,  38. 

2.  Commitment  prima  facie  cause  for  detention. — On  habeas  corpus,  a 

commitment  by  a  magistrate  raises  a  prima  facie  cause  for  deten- 
tion, and  when  nnrebutted  by  testimony,  the  prisoner  should  not 
be  released.     lb.  38. 

3.  Murder;  effect  of  failure  to  find  degree  of. — In  murder,  the  failure  of 

the  jury  to  find  the  degree  of  the  liomicide,  while  it  presents  a 
reversible  error  on  appeal,  will,  on  habeas  corpus,  support  a  judg- 
ment of  conviction. .  E.v  parte  Dover,  40. 

See  Parent  and  Child. 

HARD  LABOR.     See  Criminal  Law,  4;  Contracts,  1,  2. 

HOMICIDE.     See  Criminal  Law,  10,  11,  13,  15-23. 

HUSBAND  AND  WIFE. 

1.  When  decree  in  favor  of  the  wife  erroneous. — The  husband,  as  the 

wife's  trustee  under  the  statute,  is  authorized  to  receive  her  dis- 
tributive share  in  a  decedent's  estate ;  and  hence,  the  ])usband 
.  being  administrator  of  an  estate  of  which  the  wife  is  one  of  the 
distributees,  a  decree  against  him  and  his  sureties,  on  a  settlement 
in  a  court  of  equity,  is  erroneous.     May,  Adm'r,  v.  Green,  162. 

2.  Married  woman  relieved  of  disabilities  of  coverture;  capacity  to  make 

lease  of  lands. — A  married  woman  who  has  been  relieved  of  the 
disabilities  of  covertvire  under  the  statute  (Code,  1876,  §  2731),  has 
the  capacity,  in  conjunction  with  her  husband,  to  make  a  valid 
lease  of  lands  belonging  to  her,  as  her  statutory  estate,  for  a  term 
of  years.     Warr-en  v.  Wagner,  188. 

3.  Same;  when  may  sue  alone  for  rent  of  lands. — Where  a  married 

woman  who  has  been  relieveil  of  the  disabilities  of  coverture  under 
the  statute  (Code,  1876,  §  2731),  executed,  in  conjunction  with  her 
husband,  a  lease  of  lands  belonging  to  her  as  her  statutory  estate, 
for  a  term  of  years,  and,  by  the  terms  of  the  lease,  the  rent  was 
made  pavable  to  her,  she  may  sue  alone  for  the  recovery  of  the 
rent.     7  6.  188. 

4.  Ericlion  of  tenant;  proof  of  consent  or  authority  of  the  wife,  vjhen 

effected  by  husband. — When  the  act  of  the  husband  is  relied  on  as 
an  eviction  of  the  wife's  tenant,  his  agency,  or  her  assent  to  his 
act  may  be  proved  by  circumstantial  evidence,  and  may  be  in- 
ferred from  his  employment  in  the  transaction  of  her  business, 
her  accpiiescence  in  his  former  acts  in  reference  to  the  leasing  of 
the  premises,  their  relationsiiip,  and  the  nature  and  character  of 
the  act  imputed  to  him  ;  the  inference,  however,  in  such  case,  is 
one  of  fact,  to  be  drawn  by  the  jury,  and  not  one  of  law,     lb.  188. 

5.  Settlement  of  decedent's  estate  ;  when  decree  for  wife's  interest  must 

be  in  favor  of  husband  and  wife. — A  testator,  dying  in  1840,  devised 
lands  to  his  wife  for  life,  with  remainder  to  designated  children, 
one  of  whom  was  a  daughter  who  married  in  1846.  The  widow 
died  in  1874,  and,  after  her  death,  the  lands  were  sold  under  the 
will  by  the  personal  representative.  Held,  on  final  settlement, 
(a)  That  the  daughter's  interest  in  the  devised  lands  accrued  on 
the  death  of  the  testator,  but  her  right  of  enjoyment  did  not  arise 
until  the  death  of  the  widow. 

(fc)  That  while  the  husband's  marital  rights  attached  on  his  mar- 
riage, the  ownership  of  the  fund  resulting  from  the  sale  did  not 
vest  in  him,  he  not  having  reduced  it  to  possession. 
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(c)  That  a  decree  on  final  settlement  for  the  tlaughter's  distributive 
interest  in  the  fund  should  be  in  the  name  of  herself  and  husband, 
and  not  in  her  name  alone.     Muodi/,  Adm'r,  v.  Hemiphill,  268. 

6.  Relief  of  married  ivoman  from  disnbilities  of  coverture ;  vhat  essential 

to. — Under  the  statute  authorizing  chancery  courts  to  relieve  mar- 
ried women  of  the  disabilities  of  coverture,  approved  April  15, 
1873,  an  indispensable  element  of  jurisdiction  is  the  petition  of 
the  wife,  declaring  her  wish  to  become  a  feme  sole,  so  far  as  the 
statute  authorizes  the  court  so  to  decree  and  declare  her;  and 
while  this  element  of  jurisdiction  must  affirmatively  appear  on  the 
face  of  the  proceedings,  or  they  will  be  coram  non  judice,  it  is  not 
essential  that  the  words  of  the  statute  should  be  strictly  pursued, 
or  that  any  particular  words  or  phrases  should  be  employed ;  a 
statement  or  affirmation  in  any  terms,  clearly  importing  her  desire 
to  avail  herself  of  the  statute,  being  suflicient.  King  v.  Boiling, 
306. 

7.  Same. — If  the  petition,  in  such  case,  admits  equally  of  two  con- 

structions, on  collat(jral  attack,  that  constructi<m  must  be  adopted, 
which  will  support,  rather  than  that  which  will  nullify  the  decree. 
lb.  306. 

8.  Same;  when  decree  valid. — Where  the  wife's  petition  avers  her  resi- 

dence and  coverture,  her  husband's  name  and  citizenship,  and 
her  ownership  of  jiroperty,  real  and  personal,  and  "asks  and 
prays '^  that  she  "be  declared  a  free-dealer  under  the  laws  of 
Alabama,  with  the  right  to  buy  and  sell,  hold  and  convey  real  or 
personal  property,  to  sue  and  be  sued  as  /i?»i(?  sole,  as  provided  by" 
the  act  approved  April  15th,  1873,  which  is  referred  to  by  caption 
and  date  of  approval,  this  is  a  substantial  compliance  with  said 
act,  and,  on  collateral  attack,  is  sufficient  to  uphold  a  decree  re- 
lieving her  of  the  disabilities  of  coverture  to  the  extent  .author- 
ized thereby.     lb.  306. 

9.  Same;  when  consent  of  the  husband  sufficient. — The  term  free-dealer 

used  in  the  written  consent  of  the  husband  accompanying  such 
petition,  must  be  accepted  in  the  same  sense  in  which  it  is  used  in 
the  petition  ;  and  so  accepting  it,  it  is  the  consent  required  by  the 
statute.     lb.  306. 

10.  Mortgage  of  wife's  statutory  separate  estate  void. — A  mortgage,  pur- 

porting to  be  executed  by  a  married  woman  alone,  and  to  convey 
lands  belonging  to  her  as  her  statutory  separate  estate,  is  void, 
because  of  her  want  of  capacity  to  execute  it,  and  because  the 
husband  does  not  jt)in  in  its  execution.     Falk  v.  Hecht,  293. 

11.  Relief  of  married  woman  from  disabilities  of  coverture;  statute  strictly 

construed. — The  statute  conferring  on  the  chancellors  of  this  State 
l)Ower  to  relieve  married  women  of  the  disabilities  of  coverture 
(Code,  1876,  H  2731-2),  is  the  delegation  of  power  which  is  in  its 
nature,  not  strictly  judicial,  but  is  a  part  of  the  general  preroga- 
tive power  of  the  General  Assembly  to  define  or  change  the  legal 
status  of  citizens,  upon  whom  the  general  law  had  imposed  special 
disabilities;  and,  like  all  other  statutory  powers,  it  must  be  exer- 
cised in  the  mode,  and  for  the  purposes  the  statute  appoints  and 
declares.     lb.  293. 

12.  Same;  what  essemtial  to  validity  of  decree. — The  mode  appointed  by 

the  statute  for  calling  such  power  or  jurisdiction  into  exercise,  is 
by  a  petition,  or  an  application  in  the  nature  of  a  petition,  filed  by 
the  wife  through  her  next  friend,  and  disclosing  the  facts  which 
authorize  the  court  to  proceed  to  tlie  rendition  of  the  decree;  and 
if  the  wife  be  not  the  actor,  or  if  she  is  the  actor,  and  the  petition 
does  not  disclose  the  facts  upon  which  the  court  is  authorized  to 
proceed  to  the  rendition  of  the  decree,  all  subsequent  proceedings 
are  coram  non  judice,  and  invalid.     lb.  293, 
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13.  Same;  when  petition  insufficient. — Under  the  statute,  the  chancellor 

has  no  jurisdiction  to  center  on  a  married  woman  the  capacity  to 
engage  in  business,  to  become  a  sole  trader,  or  to  mortgage  lands, 
solely  and  separately ;  and  hence,  a  petition  filed  by  a  married 
woman,  whicli,  after  averring  the  citizenship  of  herself  and  Iiust 
band,  her  ownership  of  lands  described,  as  her  statutory  separate 
estate,  that  she  desires  to  invest  her  means  in  the  purchase  of  a 
stock  of  goods  and  groceries,  and  that  unless  she  can  mortgage 
her  lands  she  can  not  make  the  investment,  prays  that  the  chan- 
cellor will  render  a  decree,  "declaring  her  a  free-dealer,  relieving 
her  of  the  disabilities  of  coverture  as  to  her  said  statutory  separate 
estate,  so  far  as  to  invest  her  with  the  right  to  mortgage  the  same, 
to  enable  her  to  invest  her  means  in  purchasing  a  stock  of  goods 
and  groceries,"  does  not  conform  to  the  requirements  (if  the 
statute;  and  a  decree  rendered  thereon,  though  following  the 
words  of  the  statute,  is  unauthorized  and  void.     lb.  293. 

14.  Same;  when  decree  void. — A  decree  relieving  a  married  woman  of 

the  disabilities  of  coverture,  based  on  a  petition  which  fails  to 
.aver  that  she  owned  any  separate  estate,  is  coram  non  judice  and 
void.      Voltz  V.  Voltz,  555. 

15.  Conveyance  hy  married  woman  of  lands,  her  statutory  estate;  when 

passes  legal  title. — A  deed  of  bargain  and  sale,  absolute  on  its  fiice, 
executed  by  husband  and  wife  as  required  by  the  statute,  reciting 
a  moneyed  consideration,  and  purporting  to  convey  lands,  the 
statutory  separate  estate  of  the  wife,  in  the  absence  of  fraud  in  the 
execution  of  the  deed,  passes  the  legal  title,  and  will  defeat  an  ac- 
tion of  ejectment  by  the  wife  against  the  vendee,  although  a  por- 
tion of  the  purchase-money  may  have  been  paid  in  the  debt  of  the 
husband.     Snyder  v.  Glover,  379. 

16.  Same;  when  part  of  consideration  the  debt  of  the  husband,    wife's 

remedy. — For  that  part  of  the  consideration  of  the  deed,  in  such 
case,  which  was  paid  in  the  debt  of  the  husband,  a  suit  at  law 
could  probably  be  maintained,  and  a  bill  in  equity  would  also 
probably  lie.     lb.  379. 

17.  Chattel  purchased  by  husband  with  toife's  money;  when  title  vests  in 

her. — Where  the  husband  purchases  personal  property  with 
moneys,  the  proceeds  of  the  sale  of  lands  belonging  to  the  wife's 
,  statutory  separate  estate,  the  property  thus  purchased  also  be- 
comes the  wife's  statutory  separate  estate,  and  for  its  recovery, 
she  may  maintain  a  claim  suit  under  the  statute  against  an  at- 
taching creditor  of  the  husband.     Kennon  &  Bro.  v.  Dibble,  351. 

18.  Claim  suit  by  wife  for  crops  grown  on  lands,  her  statutory  estate; 

"when  she  may  maintain. — A  claim  suit  under  the  statute  may  also 
be  maintained  by  the  wife  against  an  attaching  creditor  of  the 
husband,  for  the  recovery  of  crops  grown  on  lands  belonging  to 
her  statutory  separate  estate.     lb.  351. 

19.  Chattel   purcltased  by  husband  with  money  borroiDed  on   pledge  of 

wife's  pro])erty;  when  title  does  not  vest  in  her. — A  horse  purchased 
by  tlie  husband  with  money  borrowed  by  him  on  the  pledge  of 
chattels  belonging  to  the  wife's  statutory  separate  estaie,  becuimes 
tiie  property  of  the  hu8V)and,  and  for  its  recovery  the  wife  can  not 
maintain  a  claim  suit  under  the  statute,  although  the  debt  was 
paid  and  the  pledge  redeemed  with  money  also  belonging  to  the 
corpus  of  her  statutory  separate  estate.     Jl>.  351. 

20.  Chattel  taken  in  exchange  for  another,  the  statutory  estate  of  the  wife; 

title  to. — A  parol  exchange  of  an  article  of  personal  property,  be- 
longing to  the  wife's  statutory  separate  estate,  for  otlier  personal 
l)roperty,  does  not  divest  her  title  in  the  former,  nor  vest  in  her 
tl)e  title  to  the  latter.     (Evans  v.  English,  61  Ala.  416,  and. Pollak 
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V.  Graves,  72  Ala.  347,  reaflinneil,  and  declared  to  have  become 
rules  of  property.)     lb.  351. 

21.  When,  deed  by  married  woman  void. — A  deed  by  a  married  woman, 

purporting  to  convey  lands,  her  statutory  estate,  in  which  her 
husband  does  not  join,  is  a  nullity. —  Watsoii  r.  Martin,  Adm'r,  506. 

22.  Conneyance  by  husband  to  wife;  effect  of  at  common  law. — At  com- 

mon law,  the  husband  could  not  convey  to  his  wife  a  legal  title  to 
any  property.  Such  a  conveyance,  if  executed  and  free  from  fraud, 
would,  however,  be  upheld  and  protected  in  ecpiity.  GluckvCox,  310. 

23.  Wlii'n  e(juitalde  not  chanyed  into  legal  title. — Bringing  personal  prop- 

erty to  whic'i  a  married  woman  has  only  an  equitable  title,  from 
Mississippi,  where  she  acquired  such  title,  into  this  State,  does 
not  change  the  status  of  the  title.     lb.  310. 

24.  Same. — The  fact  that  one  species  of  personal  property  to  which  a 

married  woman  had  an  equitable  title,  is  changed  into  another, 
does  not  convert  the  equitable  into  a  legal  title.     lb.  310. 

25.  E'/uity  of  wife  in  lands  purchased  by  the  husband  with  her  money; 

when  inferior  to  execution  lien  of  judgment  creditor.- 'Where  the 
husband  invests  money  belonging  to  his  wife,  as  her  statutory 
separate  estate,  in  lands,  and  takes. the  title  in  his  own  name,  the 
equity  of  the  wife  to  charge  the  lands  with  the  moneys  so  invested 
is  inferior  and  subordinate  to  the  lien  of  a  judgment  creditor  of  the 
husband  under  an  execution  issued  on  the  judgment,  when,  at  the 
time  the  Jien  was  acquired,  the  creditor  had  no  notice,  actual  or 
constructive,  of  the  wife's  equity.     Banks  v.  Thompson,  531. 

26.  Conveyance  by  husband  to  wife;  title  conveyed  equitable;  claim  suit. 

A  (conveyance  of  personal  property  by  a  husband  directly  to  his 
wife  does  not  paws  the  legal  title,  but  an  equitable  title  merely, 
which,  though  coupled  with  possession,  will  not  support  a  statu- 
tory claim  suit  in  her  name  for  the  propertj',  as  against  an  attach- 
ing creditor  of  the  husband.     Meyer  tfc  Co.  v.  Sulzbacher,  4^3. 

27.  Same;  claim  suit  for  recovery  of  property  thereby  conveyed;  in  whose 

name  instituted. — In  such  case,  the  husband,  as  trustee  for  his  wife, 
should  interpose  the  claim  ;  and  if  he  refuses,  she  can  then  assert 
her  claim  in  a  court  of  equity.     lb.  4^3. 

28.  Conveyance  by  husband  to  tvife;  estate  created  by. — As  a  direct  gift  or 

conveyance  by  the  husband  to  the  wife  is  valid  only  in  a  ccourt  of 
equity,  it  is  regarded  as  creating  in  the  wife  an  equitable  separate 
estate,  altliRugh  it  does  not  contain  words  in  exclusion  of  the  hus- 
band's marital  rights  ;  and  hence,  the  estate  thereby  created  is  not 
within  the  influence  or  operation  of  the  statutes  enabling  the  wife 
to  take  and  hold  property  owned  by  her  at  the  time  of  marriage, 
or  by  her  subsequently  acquired.     Seals  v.  Robinson  ct  Co.,  3(!3. 

29.  When  property  purchased  by  husband,  wife's  statutory  estate. — A  pur- 

chase of  personal  property  by  the  husband,  in  the  name  of  the 
wife,  and  for  her  benefit,  creates  in  her  a  statutory,  and  not  an 
equitable  separate  estate,  although  the  purchase-money  is  paid 
from  his  own  means,  as  a  gratuity.     Wortham  v.  Gurley,  356. 

30.  Wlien  wife  should  sue  alone. — An  action  of  detinue  for  the  recovery 

of  personal  property  belonging  to  the  corpus  of  the  wife's  statu- 
tory separate  estate,  is  properly  brought  m  the  name  of  the  wife 
alone.     lb.  356. 

31.  Detinue  by  wife  to  recover  statutory  estate;  right  of  recovery  not  affected 

by  removal  from  the  State. — In  detinue  by  a  married  woman  to  re- 
cover property  V)elonging  to  the  corpus  of  her  statutory  estate,  her 
right  of  recovery  is  not  affected  by  the  fact  that,  at  the  time  the 
suit  was  commenced,  she  and  her  husband  had  removed  from, 
and  were  non-residents  of  the  State.     lb.  356. 

See  Chancery,  1-7;  Fraudulent  Conveyances,  6-10;  Notice,  2. 
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1.  Contract  by;  trhen  can  not  be  repudiated. — If  a  party,  after  attaining 

his  majority,  accepts  the  benefits  of  a  contract  execnteil  by  h:m 
during  infancy,  be  can  not  afterwards  repudiate  its  burdens. 
Price,  Ex'rx,  v.  Carney,  546. 

2.  Contract  by  infant ;  ratification  of. — If  an  infant,  on  arriving  at  age, 

with  a  knowledge  of  all  the  facts,  ratifies  a  contract  for  the  pur- 
chase of  lands  made  by  him  during  infancy,  in  the  absence  of  any 
relation  of  trust  or  confidence  between  him  and  the  vendor,  and  of 
fraud  practiced  upon  him,  he  will  not  afterwards  be  lieard  to  com- 
plain; and  if,  after  attaining  his  majority,  with  knowledge  of  all 
the  facts,  he  deals  with  the  property  in  a  manner  inconsistent  with 
his  right  to  rescind,  or  waits  an  unreasonable  time  before  he 
asserts  that  right,  this  operates  a  constructive  ratification,  which 
will  uphold  the  contract.     Voltz  v.  Voltz,  555. 

3.  Same;  ratification  of,  as  between  guardian  and  ward. — But  when  the 

contract  is  between  an  infant  and  his  guardian,  the  courts  exercise 
a  narrower  scrutiny  of  the  transaction,  and  exact  fuller  and  clearer 
proof  of  fairness,  before  yielding  their  sanction  thereto ;  and  even 
after  the  relation  of  guardian  and  ward  has  terminated,  nil  di-al- 
ings  in  property  between  them  are  regarded  with  distrust  and 
jrrima  facie  disapprobation,  until,  by  lapse  of  time,  the  presump- 
tion of  undue  influence  has  been  overcome,     lb.  555. 

See  Chancery,  10-17;  Witness,  4-5. 
INJUNCTION.     See  Chancery,  48-60,  91-93;  Waters. 

INTEREST. 

1.  Interest  on  damages  for  injury  to  stock. — A  charge  instructing  the 
jury,  in  a  case  against  a  railroad  company  to  rtecover  damages  for 
killing  stock,  that  if  they  found  the  issues  in  favor  of  the  plaintiff', 
they  should  ascertain  the  value  of  the  stock  killed,  and  return  a 
verdict  therefor,  with  interest  thereon  from  the  date  of  the  loss  to 
the  time  of  the  trial,  is  free  from  error.  Ala.  Great  Sou.  R.  R.  Co. 
V.  Mc Alpine  &  Co.  US. 

2..  Liability  of  administrator  for. — An  administrator  who,  without 
sufficient  excuse,  postpones  making  a  final  ^ttlement  and  dis- 
tribution of  the  estate  for  an  unreasonable  period  of  time,  is  liable 
for  interest  on  funds  in  his  hands  belonging  to  the  estate,  wiiich  he 
ought  to  have  distributed,  although  he  makes  the  exculpatory 
afiiidavit  authorized  by  the  statute  (Code,  1876,  §  2520).  May, 
Adm'r,  v.  Green,  162. 

See  Judgments  and  Decrees,  2 ;  Usury. 
JUDGMENTS  AND  DECREES. 

1.  Conclusiveness  of. — Judgments  are  conclusive  of  all  facts  or  issues 

actually  decided,  or  necessarily  involved,  but  not  of  facts  collater- 
ally involved.     Watts  v.  Rice  <C-  Wilson,  289. 

2.  Judgment  on  note  given  for  purchase-money  of  land;  evidence  of  the 

debt. — Where  a  judgment  at  law  is  obtained  on  a  promissory  note 
given  for  the  purchase-money  of  land,  in  stating  an  account  of  the 
amount  due,  on  a  bill  filed  to  enforce  a  vendor's  lien,  interest 
should  be  computed  on  the  judgment,  and  not  on  the  note ;  the 
judgment  being  conclusive,  as  between  the  parties  and  tbeir 
jyrivies,  that  at  the  time  of  its  rendition,  the  amount  for  which  it 
was  rendered  was  justly  due  i'rcni  the  defendant  to  the  plainlift". 
Prickett  tt*  Maddox  v.  Sibert,  Adm'r,  315. 
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3.  When   res   adjudirata. — On   a  motion    under   tlie    statute   by   the 

phiintifi"  in  ejectment  for  rents  accruing  after  judgment,  in  a 
case  where  the  parties  are  tenants  in  coinin(jn,  the  recovery  in 
ejectment  is  a  conchisive  adjudicntion  against  the  defendant,  that 
he  had  ousted  the  plaintiff.     Kirkhind  v.  Troll,  321. 

4.  When  void. — A  judgment  rendered"  against  a  party  after  liis  death 

is  a  nullity.     Mei/er  v.  Hearst,  390. 

5.  As  to  amendment  of  record  nunc  pro  tunc  by  entry  of  judgment, 

see  Ilerritig  v.  Cherry,  Smith  ct  Co.,  376. 
a.  When  evidence  of  debt. — The  recovery  of  a  judgment  foutided  on  a 
<lebt  is  evidence  of  the  existence  of  the  debt  only  as  against  the 
defendant  in  the  judgment,  and  tho.se  coming  subse(iuently  into 
privity  with  him  ;  as  to  strangers,  the  recovery  establishes  nothing. 
Barton  v.  Barton,  ^00. 

See  Error  and  Appeal,  7,  8,  18,  19;  Estoppel,  1. 
JURISDICTION.     See  Giiancery;  Court,  Probate. 
LANDLORD  AND  TENANT. 

1.  hien,  of  landlord  on  tenant's  crop  ;  rirjht  of  recovery  ayainst  stranger 
receiving  and  disposing  of  crop  ;  application  of  payments. — During 
1879,  G.,  who  was  engaged  in  merchandising,  rented  to  S.  for  the 
year  a  plantation  owned  b}'  him,  and,  as  landlord,  made  advances 
to  him,  on  which,  at  the  end  of  the  year,  there  was  a  small  balance 
unpaid.  On  1st  January,  1880,  Y.  became  a  part  owner  and  tenant 
in  common  with  G.  in  tlie  plantation,  and  S.  renewed  and  con- 
tinued his  lease  for  that  year,  and  G.  continued  to  advance  to  him 
until  March  of  that  year,  when  V.  became  a  partner  with  him  in 
merchandising,  and,  under  the  firm  name  of  G.  tk  Co.,  they  con- 
tinued to  advance  to  S.  as  their  tenant ;  and  the  same  relation  was 
continued  through  the  ye;ir  1881,  and  during  that  year  some  ad- 
vances were  also  made.  At  the  time  the  partnership  was  formed 
between  G.  &  V.,  tlie  former  transferred  to  the  partnership  the 
claim  on  S.  tor  advances.  In  March,  1880,  when  the  partnership 
was  formed,  the  amount  due  from  S.  to  G.  for  advances,  including 
the  unpaid  balance  for  1879,  amounted  to.tll7;  and,  at  the  end 
of  1880,  the  amount  due  for  advances  was  $490,  when  S.  made  a 
payment  reducing  it  to  $216,  which  was,  during  1881,  increased  by 
advances  made  during  that  year.  In  the  spring  of  18^1,  S.  made 
arrangements  with  L.  &  M.,  merchants,  for  advances,  and  gave 
them,  as  security,  a  crop-lien  note  and  also  a  mortgage  on  the 
crop,  which  were  duly  recorded  ;  and  during  that  year,  he  obtained 
from  them  between  $400  and  $500  in  advances ;  and  in  latter  part 
of  the  year,  they  received  nine  bales  of  cotton  grown  on  said  plan- 
tation, sold  it,  and  applied  the  proceeds  to  their  claim  against  S. 
At  the  time  L.  &  M.  agreed  to  advance  to  S.,  they  knew  he  was  the 
tenant  of  V.  &  G.,  and  when  they  received  the  cotton,  they  knew 
it  had  been  grown  on  said  plantation,  and  tliat  G.  &  Co.  claimed 
a  lien  on  it  for  advances  made  as  landlords.  Held,  in  an  action  by 
G.  &  Co.  against  L.  &  M., 

(o)  That  plaintiffs  were  entitled  to  recover  the  amount  of  S.'s 
debt  to  them  for  the  advances  made  to  him,  with  interest  thereon, 
not  to  exceed  the  amount  L.  ct  M.  realized  from  the  sale  of  the 
cotton  received  by  them,  with  interest  thereon. 
(6)  (^uwre — If  any  question  arises  as  to  the  right  to  recover  for  the 
advances  made  before  the  partnership  was  formed  between  (i.  an<i 
v.,  nnist  not  that  portion  of  the  account  be  considered  as  paid 
and  eliminated  frOJil  tlie  suit,  under  the  principle  declared  in  Lee.^'. 
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V.  Tanncnbauin,  62  Ala.  501  and,  Lewis  v.  Dillard,  66  Ala.  1  / 
Lake  d:  Marshall  v.  Gaines  &  Co.,  143. 

2.  Same  ;  nature  of. — Tlie  statute  giving  to  a  landlord  a  lien  on  his 

tenant's  crop  for  advances  is  paramount  to,  and  much  more  com- 
prehensive than  the  lien  a  stranger  may  contract  for  under  the 
crop-lien  law  ;  the  court  declaring  that  it  is  "  very  difficult  to  de- 
fine, as  matter  of  law,  what  articles  of  commerce  are  beyond  the 
pale  of  the  verv  comprehensive  words  "  contained  in  the  statute. 
lb.  143. 

3.  Lien  of  landlord  ivJien  adrances  made  by  another  at  his  instance  and 

request  ;  operation  of  the  statute. — By  extending  tiie  lien  of  the 
landlord  so  as  to  cover  advances  made  by  others  at  his  instance 
and  reiiuest,  it  was  not  intended  to  confer  upon  him  the  power  to 
appoint  another  to  make  advances  to  his  tenant,  thereby  clothing 
such  person  with  tlie  lieu  declared  by  the  statute;  but  merely  to 
afiurd  him  indemnity  against  any  liability  he  might  thereby  as- 
sume for  the  tenant.     Bell  (C-  Co.  v.  Hurst  &  McWhorter,  44- 

4.  Same;  when  does  not  exist. — Hence,  if  the  advances  are  made  by  a 

third  person  with  the  understanding,  either  express  or  implieil, 
that  he  is  to  look  to  the  tenant,  and  not  to  the  landlord,  for  pay- 
ment, although  made  at  the  instance  of  the  landlord,  and  on  his 
request,  no  liability  resting  on  the  landlord,  there  is  no  room  for 
the  operation  of  the  statute,  and  tlie  lien  does  not  exist.     1  b.  44. 

5.  Lien  for  advances;  what  necessary  to  its  validity. — When  the  statu- 

tory lien  for  advances  is  asserted,  not  only  must  the  terms  of  the 
"written  note  or  obligation"  l)e  in  substantial  compliance  with  the 
requirements  of  the  statute,  but  all  the  articles  advanced  and  for 
which  the  note  is  intended  by  the  parties  as  a  security,  must  be  of 
the  statutory  class ;  and  hence,  the  lien  does  not  exist,  when  the 
note  or  obligation  is  founded,  in  part,  on  other  considerations  than 
the  advances  contemplated  by  the  statute.     lb.  44. 

6.  Lien  of  landlord   on   crops  groiDn  on  rented  lands;  when   does  not 

e.tist  in  favor  of  mortgagee  of  landlord.— A  mortgagee,  giving  notice 
to  the.tenant  of  the  mortgagor,  that  he  claiii.s  the  rent  falling  due 
in  the  future,  docs  not  become,  by  virtue  of  the  notice,  entitled  to 
the  statutory  lien  on  the  crops  grown  on  the  rented  premises  for 
the  payment  of  the  rent ;  nor  can  he  enforce  the  lien  by  attach- 
ment.    Drakford  r.  Turk,  339. 

7.  When  tenant  of  mortgagor  not  tenant  of  mortgagee. — When  a  mort- 

gage on  lands  is  executed  prior  to  the  renting  of  the  premises  by 
the  mortgagor,  and  prior  to  the  entry  of  the  tenant,  a  mere  notice 
l)y  the  mortgagee,  that  he  claimed  the  rent,  does  not  convert  the 
tenant  into  the  tenant  of  the  mortgagee.     lb.  339. 

8.  Injunction  against  waste  by  tenant  in  possession;  vjhat  necessary  to 

relief. — While  a  court  of  equity  has,  ami  will  fully  exercise  its  pre- 
ventive jurisdiction,  by  injunction,  to  arotectthe  reversion  iigainst 
waste  by  the  tenant  in  i)osse8sion,  it  \™L  not  interfere,  unless  it  is 
shown  that  a  positive  misuse  of  the  preWii.ses,  or  their  conversion 
to  uses  imauthorized,  is  contemplated  and  reasonably  apprehended. 
McDaniel  v.  Callan,  327.  ' 

9.  Same. — Hence,  where,  by  the  terms  of  the  lease,  the  tenant  is  not 

only  expressly  authorized,  but  is  required,  as  one  of  the  con- 
siderations moving  the  landlord  in  its  execution,  to  reduce  to  culti- 
vation during  the  term  uncleared  portionsof  the  demised  premises, 
a  court  of  ecpiity  will  not  intervene  by  injunction  to  restrain  him 
from  cutting  down  timber  on  the  lands,  for  the  purpose  authorized 
by  the  lease.  /  b.  327. 
10.  When  a  covenant  in  a  lease  runs  with  the  land. — A  reservation  in  a 
lease  of  lands  which  are  largely,  if  not  wholly  uncleared  and  un- 
improved, to  the  lessee,  of  the  right  to  the  use  and  occupation,  for 
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a  designated  period,  of  such  parts  of  the  premises  as  he  may  re- 
duce to  cultivation,  or  clear  during  the  term,  like  a  covenant  for 
quiet  enjoyment,  or  a  covenant  to  cultivate  the  land  in  a  particular 
manner,  -or  a  covenant  for  the  renewal  of  the  lease,  runs  with  the 
land,  and  is  binding  upon  the  assignee  of  the  reversion.     lb.  327. 

11.  Lease;  special  provision  for  its  termination  construed. — Under  a  stip- 

ulation in  such  leasee  that,  in.  the  event  of  a  sale  of  the  demised 
premises  by  the  lessor  during  the  term,  the  lessee  should  sur- 
render the  po88es.sion  on  "being  paid  a  reasonable  valuation  for 
the  unexpired  term,"  a  mere  sale  and  conveyance  of  the  premises 
by  the  les.sor  do  not  operate  a  determination  of  the  lea.«e;  but  the 
stipulation  merely  reserves  to  the  purchaser,  or  the  a.'<signeeof  the 
reversion,  tlie  privilege  or  option  of  determining  the  lease,  upon 
a  performance  of  the  condition  expressed — the  payment  or  tender 
to  the  lessee  of  the  reasonable  value  of  the  unexpired  term  ;  and, 
until  such  payment  or  tender  is  made,  the  lessee  has  the  right  to 
the  unmolested  use  and  enjoyment  of  the  premi.ses,  and  the  right 
to  continue  the  clearing,  or  reduction  to  cultivation,  of  the  lands, 
according  to  the  terms  of  the  lease.     //;.  327. 

12.  Rent  of  decedent' s  lands ;  when  contract  for  repairs  bindiucj  on  admin- 

istrator.— An  administrator  having,  under  the  statute,  the  power  to 
rent  the  lands  of  his  intestate,  this  power  and  the  duty  to  rent  re- 
sulting therefrom  authorize  him  to  make  such  repairs  as  are  nec- 
essary to  render  the  lands  tenantable;  and  if,  even  in  the  absence 
of  such  power,  an  administrator  should  stipulate  with  the  tenant 
for  making  repairs,  he  could  not  avoid  the  stipulation,  and  who- 
ever claimed  its  enforcement  would  take  it  cum  onere.  Vandegrift, 
Adm'r,  v.  Abbott,  Ji87 . 

13.  Rent  of  lands;  right  of  tenant  to  recoup  damages  resulting  from  failure 

to  repair. — In  an  action  against  a  tenant  for  the  recovery  of  rent,  if 
lie  is  entitled  to  damages  in  consecjuence  of  the  failure  of  the  land- 
lord to  repair  according  to  a  covenant  in  the  lease,  or  in  an  agree- 
ment made  at  the  time  of  the  contract  of  renting,  he  may  re(;oup 
the  damages  by  way  of  reducing.orextinguishingtlie  rent.    Ib4S7. 

14.  When  parol  evidence  admissible  in  aid  of  written  contract. — Where 

only  the  promise  of  a  tenant  to  pay  rent  is  reduced  to  writing, 
parol  evidence  is  admissible  to  establish  a  distinct  and  separable 
contract  on  the  partof  the  lanilord  to  repair,  made  contemporane- 
ously with  the  writing.     lb  JfSl . 

15.  Agreement  to  repair;  measure  of  damages. — When  a  landlord  stipu- 

lates to  make  repairs,  and  fails  to  do  so,  it  is  not  the  duty  of  the 
tenant  to  cause  the  repairs  to  be  made,  limiting  his  recovery  to  the 
expenses  thereby  incurred  ;  but  he  has  the  rigiit  to  rely  ui)on  the 
landlord's  promise  to  make  them,  and  for  a  breach  of  the  promise, 
the  landlord  is  liable  for  such  damages  as  are  the  natural  and 
proximate  result  of  the  breach.     lb.  487. 

16.  Lease;  when  lessee  not  bound  to  repair  or  rebuild. — An  express  stip- 

iilation  in  a  lease,  binding  the  lessee  to  surrender  the  premises,  at 
the  expiration  of  the  term,  "in  as  good  order  and  condition  as  the 
same  now  are,  reasonable  use  ami  wear  and  tear  excepted,"  is 
merely  the  expression  of  an  obligation  which  the  law  would  im- 
ply in  its  absence,  and  does  not  impose  upon  the  lessee  a  liability 
torepair  or  to  restore,  in  the  event  of  a  destruction  of  the  premises, 
or  a  material  part  thereof,  durinsr  the  term,  by  fire,  or  other  un- 
avoidable accident.      Warren  v.  Wagner,  188. 

17.  Liability  of  lessee  for  rent  in  event  <f  destruction  of  premises;  e.rcep- 

tion  to  general  rule. — A  lessee  of  the  premises  destroyed  during  the 
term  by  unavoidable  accident  is  not  excused  from  the  performance 
of  an  express  provision  or  covenant  to  pay  rent  for  the  term,  un- 
less be  h»8  protected  himself  by  an  express  stipulation  for  the  ces- 
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satioii  of  rent  in  that  event,  or  the  hmdlord  has  covenanted  to  re- 
pair or  rebuild  ;  but  there  is  an  exception  to  this  general  rule,  that 
the  destruction  must  not  be  of  the  entire  subject-matter  of  the 
lease,  leaving  nothing  capable  of  holding  and  enjoyment  by  the 
lessee.     lb.  1S8. 

18.  Same. — Where  the  lease  is  of  lands  and  tenements,  with  the  right  of 

quarrying  stone  during  the  term,  a  destruction  of  a  limekiln  located 
on  the  lands  does  xyi  excuse  the  lessee  from  payment  of  the  rent 
for  the  balance  of  term,  although  the  use  of  the  kiln  may  have 
been' the  principal  consideration  moving  the  lessee  to  enter  into 
the  lease,  and  from  it  he  may  have  expected  to  have  derived  his 
principal  profits.     lb.  188. 

19.  Eviction  of  tenant;   ivh'tt  constitutes,  and  what  are  its  effects. — The 

eviction  of  a  tenant  consists  in  the  disturbance  of  his  possession, 
his  explusion  or  amotion,  by  title  paramount,  or  by  the  entry  and 
act  of  the  landlord,  depriving  him  of  the  enjoyment  of  the  demised 
premises,  or  a  portion  thereof,  and  operating,  partially  or  wholly, 
a  bar  to  the  right  of  the  landlord  to  demand  rent  falling  due  in  the 
future.     lb.  188. 

20.  Same;  mere  trespass  by  landlord  does  not  amount  to. — A  mere  trespass 

by  the  landlord  upon  the  demised  premises,  not  intended  by  him 
as  a  permanent  amotion  or  expulsion  of  the  tenant,  or  to  deprive 
him  of  the  possession  and  enjoyment  of  the  premises,  may  entitle 
the  tenant  to  damages,  but  does  not  amount  to  an  eviction.  lb. 
188. 
21.  Same;  when  partial  and  when  entire;  effect  on  rents  due  in  future. 
If  the  landlord,  by  himself,  or  by  the  act  of  another,  which  he 
authorized,  or  to  which  he  assents,  enters  upon,  and  takes  posses- 
sion of  a  material  portion  of  the  demised  premises,  the  entry  and 
possession  constitute,  at  the  election  of  the  tenant,  an  eviction 
from  the  whole,  authorizing  an  abandonment  of  the  lease,  and  ab- 
solving the  tenant  from  the  payment  of  rent  falling  due  in  the 
future,  or  a  partial  eviction  only,  discharging  the  rent  pro  tanto. 
Nothing,  however,  less  than  an  entire  abandonment  or  surrender 
will  operate  a  dissolution  of  the  tenancy,  and  a  suspension  or  dis- 
charge of  the  whole  rent.     lb.  188. 

22.  Same;  refusal  to  restore  no  element  of  eviction. — When  the  landlord 

enters  upon,  and  takes  possession  of  the  demised  premises,  there 
is  no  duty  resting  upon  the  tenant  to  demand  of  the  landlord 
restoration,  and,  of  consecjuence,  there  can  be  no  necessity  for  a 
refusal  to  restore,  as  an  element  of  eviction.     lb.  188. 

23.  Same;  proof  of  consent  or  authoritij  of  the  wife,  when  effected  by    hus- 

band.— When  tiie  act  of  the  husbnad  is  relied  on  as  an  eviction  of 
the  wife's  tenant,  his  agency,  or  her  assent  to  his  a(;t  may  be 
proved  by  circumstantial  evidence,  and  may  be  inferred  from  his 
employment  in  the  transaction  of  her  business,  her  acquiescence 
in  his  former  acts  in  reference  to  the  leasing  of  the  premises,  their 
relationship,  and  the  nature  and  character  of  the  act  imputed  to 
him ;  the  inference,  however,  in  such  case,  is  one  of  fact,  to  be 
drawn  by  the  jury,  and  not  one  of  law.     lb.  188. 

See  Frauds,  Statute  of,  1,  2. 
LARCENY.     See  Ckiminal  Law,  24 ;  Slandek,  3. 

LIEN.     See  Exkcution,  1-3,  6-8;  Fuaudlknt  CoiNvevances,  1-3;  Land- 
lord AND  Tenant,  1-0;  Vendor  and  Purchaser,  1-3. 

LIMITATIONS,  STATUTE  OF. 

1.    When  bill  for  specific  performance  barred. — When  the  vendee  under 


INDEX.  685 

LIMITATIONS,  STATUTE  OF.— Continued. 

an  executory  contract  for  the  sale  of  lands  is  not,  and  has  not  been 
within  ten  years,  in  possession,  and  the  possession  has  not  been 
in  recofrnition  of  his  right,  the  statute  barrinjr  an  action  at  law  to 
recover  damages  for  a  brcacli  of  tl^  covenant  to  convey,  upon  the 
expiration  of  ton  years  from  the  breach,  applies  to  a  suit  in  equity 
by  the  vendee  for  a  specific  performance.     Cotton  v.  Cotton,  343. 

2.  Motion  for  rents  accruing  after  jmJgmrnt  in  real  action  ;  statute  of 

limitation. — A  motion  under  the  statute  by  the  plaintiff  in  a  real 
action  for  rents  accruing  after  judgment,  and  before  delivery  of 
possession  (Code,  §  2958),  is  a  substitute  for  an  action  for  mesne 
l)rofits,  is  in  the  nature  of  a  suit  for  use  and  occupation,  or  for 
arrears  of  rent,  and  belongs  to  the  class  of  actions  which  are  l)arred 
by  the  statute  of  limitations  of  six  years  (Code,  §  3226).  Kirkland 
V.  Trott,  331. 

3.  Continuing  trtint  ;  when  time  does  not  run  against. — Where  there  is 

a  continuing  tru.'it,  with  active  duties  required  of,  and  performed 
by  the  trustee,  the  case  is  analogous  to  a  running,  mutual  account, 
and  time  does  not  run  against  it ;  but  each  act  done  under,  or  in 
recognition  of  the  trust,  is  a  renewal  of  the  obligation  it  imposes. 
Whetstone  v.  Whetstone' s  Ex'rs,  496. 

4.  Replication  of  statute  of  limitations  to  plea  of  set-off  ;  when  demurra- 

ble.— The  statute  of  limitations  can  not  defeat  a  plea  of  st  t-off, 
unless  the  bar  was  complete  when  the  plaintiff's  cause  of  action 
accrued  (Code,  1876,  §  2996) ;  and  a  replication  setting  up  the 
statute  is  l)ad  on  <lemnrrer,  when  it  appears  from  tiie  complaint 
and  plea,  that  the  bar  was  not  complete  when  the  plaintiffs  cause 
of  action  accrued.     Jeffries  v.  Castleman,  262. 

See  CuANCERY  3 ;  Adverse  Possession,  2,  3,  5,  8. 

LIS  PENDENS.     See  Notice,  1,  2,  4. 

MALICIOUS  PROSECUTION. 

1.  Alias  warrant  of  arrest ;  ivhen  admissible  in  evidence. — A  warrant  of 

arrest  issued  on  affidavit  by  the  county  court  having  been  returned 
not  executed,  it  is  the  duty  of  the  court,  of  its  own  motion,  to  issue 
an  alias,  that  the  defendant  may  be  brought  to  trial  and  the  prose- 
cution ended ;  and  in  an  action  for  malicious  prosecution  by  the 
accused  against  the  prosecutor,  the  latter  can  not  object  to  the 
alias  as  evidence,  on  the  ground  that  it  was  issued  without  his  re- 
quest.    McLeod  V.  McLeod,  48S. 

2.  Action  for;  when  evidence  of  age  of  plaintiff  inadmissible. — In   an 

action  for  a  malicious  i)rosecution  for  the  offense  of  trespass  after 
warning,  it  is  not  permissible  for  the  plaintiff  to  prove  that  she  is 
a  very  old  person.    lb.  483. 

3.  Same  ;  probable  cause. — Probable  (lause  not  depending  on  the  actual 

state  of  the  case  in  point  of  fact,  but  upon  the  honest  and  reasona- 
ble belief  of  the  party  prosecuting,  a  want  thereof  can  not  be  in- 
ferred from  a  failure  or  abandonment  of  tlie  prosecuti<jn  ;  but  the 
fact  that  the  prosecution  was  abandoned  should  be  weighed  by  the 
jury,  in  connection  with  the  other  circumstances  of  the  case,  in 
determining  whether,  at  tlie  institution  of  the  prosecution,  there 
was  probable  cause  for  believing  the  accused  was  guilty  of  the 
offense  charged.     lb.  4S3. 

4.  Same  ;  when  probable  c.iuse  a  question  of  law. — The  facts  being  un- 

disputed, probable  cause  eel  non  is  a  question  of  law.     lb.  4^3. 

MANDAMUS.     See  Corporations  ;  Exemptions,  20. 
MARRIAGE  LICENSE.    See  Statutes,  1-3. 
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MARRIAGE  SETTLEMENT.     See  Chancery,  1. 
MARSHALING  SECURITIES.     See  Chancery,  31-.'^5. 
MILL-DAM. 

1.  Erection  of;  jurisdiction  of  probate  court. — The  jurisdiction  of  the 

probate  court  touching  the  erection  of  dams  for  mills,  etc.,  being 
special  and  limited,  the  record  must  affirmatively  show  a  full  and 
substantial  compliance  with  all  the  requirements  of  the  statute. 
McAUiUey  v.  Horton,  491. 

2.  Same  ;  inquest  of  jury. — In  such  case,  the  inquest  of  the  jury  is 

sufficient  if  it  is  clearly  responsive  lo  all  the  matters  which  the 
statute  requires  the  jury  to  investigate ;  l)Ut  any  finding  of  the  jury 
which  falls  short  of  this  requirement,  is  defective,  and  will  author- 
ize, on  motion  of  any  party  to  the  record,  the  entiie  proceedings  to 
be  vacated  or  quashed.     lb.  491. 

3.  Same;  oath  to  jury. — Where  the  recital  of  the  inquest  is,  that  the 

jury,  before  proceeding  to  their  investigation, -were  "  first  duly 
sworn  and  charged  by  said  sheriff  as  required  by  law,"  and  the 
return  of  the  sheriil"  shows  that  the  jury  were  sworn  and  charged 
by  him  in  the  precise  language  of  the  statute,  this  sufficiently 
shows  that  the  jury  were  sworn  as  required  by  the  statute.    lb.  491. 

4.  Same;  sufficiency  of  inquest. — Where  the  jury,  after  being  charged 

by  the  sheriff  according  to  the  exact  requirements  of  the  statute, 
find  that  "  no  land,  above  or  below  the  proposed  site  of  the  dam, 
will  be  damaged  more  than  by  the  natural  overflow  of  the  creek 
on  which  the  dam  is  to  be  built,"  this  is  sufficient  to  negative  the 
idea  that  either  the  residences  of  the  owners  of  such  lands,  or  the 
outhouses,  enclosures,  gardens  or  orchards  thereon  would  be  in- 
jured by  the  overflow  resulting  from  the  erection  of  tlie  dam. 
lb.  491. 

MOBILE,  INFERIOR  CRIMINAL  COURT  OF.     See  Constitutional 
Law,  8,  10. 

MORTGAGES. 

1.  Right    of  mortgagee  to  possession  avd  rents. — A  mortgage  in  fee, 

though  executed  to  secure  a  debt  falling  due  at  a  future  day,  oper- 
ates as  a  present,  immediate  conveyance  and  transfer  of  all  the 
right,  title,  interest  and  estate  of  the  mortgagor  in  the  mortgaged 
premises,  and,  in  the  absence  of  a  reservation  to  the  mortgagor  of 
possession,  or  of  the  right  to  take  and  enjoy  the  rents  and-profits, 
until  default  in  the  performance  of  the  condition,  entitles  the  mort- 
gagee to  the  present,  immediate  right  of  entry  and  possession,  and 
to  the  rents  subsetiuently  accruing;  and  a  subsequent  assignment 
of  the  rents  is  subordinate  to,  and  can  not  prevail  against  the  prior 
grant  of  tlie  reversion  contained  in  the  mortgage.  Coffey  v.  Hunt, 
23C,. 

2.  Mortgage;  legal  title  after  default  in  mortgagee. — After  the  law-da)'  of 

a  mortgage,  and  default  in  the  payment  of  the  secured  debt,  the 
legal  title  to  the  mortgaged  premises  vests  in  the  mortgagee,  and 
he  may  convey  it  to  another,  although  he  is  not  in  possession,  and 
•  does  not  assign  the  secured  debt.     Downing  v.  Blair,  216. 

3.  Same  ;  mhen  mortgagee  a  purchaser  for  value. — When  a  mortgage, 

securing  a  i)re-existing  debt,  is  executed  in  consideraticm  of  an  ex- 
tehsion  of  the  debt,  this  constitutes  the  mortgagee  a  jnirchaser 
for  value.  Jb.  216. 
4  Transfer  of  one  of  several  notes  secured  by  mortgage  ;  priority  of  lien. 
The  transfer  of  one  of  several  notes  securefl  by  mortgage  clothes 
the  transferee  with  the  right  to  be  first  paid  out  of  the  mortgaged 
property.     Knight  v.  Ray,  383. 
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5.  Hill  to  foreclose  mortgage  by  assignee  of  debt ;  when  mortgagee  a  neces- 

sary party. — While  in  equity  an  assignment  of  a  debt  secured  by  a 
chattel  mortgage,  if  not  f)therwise  expressed,  operates  an  assign- 
ment of  the  mortgage,  entitling  the  assignee  to  its  foreclosure,  yet, 
the  mortgagee,  having  the  legal  title,  is  an  indispensable  party,  in 
whose  absence  the  court  will  not  proceed  to  a  decree,.  Fulgham  v. 
3f orris,  2J^5. 

6.  Mortgage  securing  debt  payable  in  installments  ;  when  may  be  fore- 

closed.— When  a  debt  secured  by  mortgage  is  payable  in  install- 
ments, ordinarily,  and  in  the  absence  of  stipuhitious  to  the  con- 
trary, the  mortgage  is  forfeited  pro  tanto  by  default  in  the  j)ay- 
ment  of  any  installment  as  it  falls  due,  and  the  mortgagee  may 
proceed  to  a  foreclosure;  and  if  before  final  decree,  other  instalf- 
ments  become  due,  they  should  be  embraced  in  the  decree. 
Ih.  S45. 

7.  Same;  effect  of  payment  of  past  dve  installment  after  bill  filed. — The 

mortgagor,  by  paying  the  installments  of  such  debts  which  are  past 
due,  after  bill  filed  for  a  foreclosure,  is  entitled  to  put  a  stop  to 
further  proceedings;  and,  if  he  make  such  payment,. the  court  has 
no  power  to  render  a  conditional  or  provisional  decree  of  foreclos- 
ure, if  default  should  be  made  in  the  payment  of  the  installments 
falling  due  in  the  future.     lb.  245. 

8.  Penalty  for  failure  to  enter  of  record  satisfaction  of  mortgage  ;  statute 

strictly  construed. — The  statute  providing  a  penalty  against  a  mort- 
gagee for  failure  to  enter  of  record  satisfaction  of  the  mortgage  within 
three  months  after  payment  of  the  mortgage  debt,  and  after  reciuest 
in  writing  to  make  such  entry  (Code,  §§  2222-23;  Pampli.  Ac  s, 
1880-1,  p.  32),  being  penal  in  its  nature,  must  be  strictly  construed 
and  can  not  be  extended  by  implication.     Jarratt  v.  MrCabe,  325. 

9.  Same  ;  when  request  insxifficient. — Where  there  are  two  mortgagors, 

a  written  request  signed  by  one  of  them,  in  his  own  name,  is  not  a 
compliance  with  the  statute  providing  such  penalty,  although  it 
was  made  with  the  knowledge  and  concurrence  of  the  other. 
lb.  325. 

10.  Action  to  recover  penalty  for  failure  to  enter  satisfaction  of  mortgage  ; 

when  mortgagee  not  estoppedfrom  denying  satisfaction. — In  an  action 
against  a  mortgagee  to  recover  the  penalty  provided  bv  the  act  of 
March  1st,  1881,  amending  sections  2222-23  of  the  Code  of  1876, 
for  failure  to  enter  of  record  satisfaction  of  a  mortgage  (Pamph. 
Acts,  1880-1,  p.  32),  the  defendant  is  not  estopped  from  denying 
that  the  mortgage  had  been  satisfied,  by  reason  of  the  fact  that  he 
had  not,  within  three  months  after  the  request  to  enter  satisfac- 
tion, commenced  a  suit  involving  that  (piestion,  and,  at  the  time 
of  the  request,  no  such  suit  was  pending.     Scott  v.  Field,  4i9. 

11.  Same  ;  hou;  right  of  recovery  affected  by  usury. — If  the  mortgage  debt 

is  usurious,  and  the  mortgagor  had  fully  paid  the  princii)al  before 
making  the  request  for  entry  of  satisfaction,  and  oi  that  fact  there 
is  no  real  ground  of  contestation,  no  reason  for  substantial  doubt, 
the  mortgagee  can  not  withhold  the  entry  of  satisfaction,  because 
the  nominal  amount  of  the  debt,  including  the  stipulated  interest, 
had  not  also  been  paid.     lb.  419. 

See  AnvERSE  Possession,  4-6;  Chancery,  38,  39;  Exemptions, 
14;  Fraudulent  Conveyances,  11,12;  Husband  ani>  Wife,  10; 
Landlord  and  Tenant,  6,  7. 

NEGLIGENCE. 

1.  Action  for  personal  injuries  inflicted  by  domestic  animal ;  degree  of 
care  required  of  defendant. — In  an  action  for  the  recovery  of  dama- 
ges for  personal  injuries  sustained  by  plaintiff  in  being  knocked 
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down  and  run  over  by  a  steer  chased  or  driven  by  defendants'  ser- 
vants alon<r  the  streets  of  a  city,  a  charge  given  at  the  defendants' 
request,  instructing  the  jury  that  "  if  the  defendants  and  their  em- 
ployees, in  the  management  of  the  steer,  exercised  such  care  as 
men  of  ordinary  prudence  and  caution  would  have  exercised  under 
similar  circumstances,  tben  the  defendants  are  not  responsible  for 
the  misfdrttuie  to  plaintiff,"  lays  down  a  correct  rule  as  to  the  de- 
gree of  care  required  of  the  defendants  and  their  servants  in  such 
case.  Matson  v.  Maupin  &  Co.,  312 
2.  Same. — Nor  is  such  charge  rendered  subject  to  criticism  by  reason 
of  the  fact  that  it  embodies  the  further  proposition,  that  "  for  the 
convenience  of  mankind  in  carrying  on  the  affairs  of  life  people, 
as  they  go  along  public  roads,  must  expect  or  put  up  with  such 
mischief  as  reasonable  care  on  the  part  of  others  can  not  avoid." 
Ih.  312. 

See  Common  Cakeiers;  Railuoads  ;   Siiekiff;  Executors  and 
Administrators,  9,  10. 

NON  COMPOS.     See  Chancery,  lS-23. 

NOTICE. 

1.  Lis  pendens  as  constructive  notice. — It  is  settled  in  this  State,  that  to 

constitute  lis  pendens  constructive  notice  of  claim  or  asserted 
ownership,  not  only  must  the  suit  be  instituted,  but  process  must 
be  issued  and  served.     Banks  v.  Thompson,  531. 

2.  Same. — Hence,  the  mere  filing  of  a  bill  in  equity  by  a  wife  against 

lier  husband  alone,  seeking  to  charge  lands  purchased  by,  and 
conveyed  to  him,  with  a  trust  for  moneys  belonging  to  her  as  part 
of  her  statutory  separate  estate,  which  he  had  invested  in  the 
lands,  does  not  operate  as  constructive  noti(!e  of  the  wife's  equity  to  a 
judgment  creditor  of  the  husband,  who  had  acquired  a  lien  on  the 
lands  by  issue  of  an  execution  prior  to  service  on  the  husband. 
Jh.  531. 
.3.  Notice  to  attorney  ;  when  notice  to  client. — Notice  to  an  attorney, 
while  in  the  employment  and  service  of  his  client,  of  facts  con- 
nected with  the  business  in  which  he  is  engaged,  operates  as 
notice  to  the  client.     Price,  E.c'r.v,  v.  Carney,  54G. 

4.  As  to  effect  of  Us  pendens  as  notice,  see  Kirklund  v.  Trott,  321. 

5.  As  to  burden  of  proof  when  defense  of  hona  fide  purchase  is  relied 

on,  see  Barton  v.  Barton,  400. 

NUISANCE.     See  Chancery,  57-60 ;  Waters. 
OVERRULED  CASES ;  CASES  DOUBTED,  LIMITED,  Etc. 

1.  Evans  v.  Bell,  20  Ala.  509,  on  the  question  of  the  admissibility  of 

parol  evidence,  where  there  is  a  written  contract,  to  establish  a 
(listinct  and  separable  part  of  the  (contract,  obligatory  on  the  other 
party  but  not  reduced  to  writing,  overruled  in  Vandegrift,  Adm'r, 
V.  Abbott,  4ii7. 

2.  Farley  V.  liiordon,  72  Ala.  128,  as  to  construction  of  §  2841  of  Code, 

1876,  touching  the  return  to  the  probate  (U)urt  of  homestead  to 
widow,  etc.,  (jualified  and  liujited  in  Jarrell,  ExW,  v.   Payne,  577. 

3.  Pepper  v.  George,  51   Ala.  190,  expressly  overruled  in  Downing  v. 

Blair,  216. 

4.  South  tfc  North  Ala.  R.  R.  Co.  v.  Wood,  71  Ala.  215,  explained   and 

modified  in  Montgomery  &  Eufaula  Ry.  (^o.  v.  Culver,  587 . 

5.  Walker  v.  Griffi,th,  60  Ala.  361,  declared  unsound  in  Ballentyne  v. 

Wickershain,  533. 


INDEX.  689 

PARENT  AND  CHILD. 

1,  Habeas  corpus  by  father  for  custody  of  chihl  ;  ivhen  properly  refused. 

Where,  on  the  hearing  of  an  application  by  a  fatlier  for  a  writ  of 
habeas  corpus,  to  obtain  the  custody  of  his  child  from  the  latter's 
maternal  grandmother,  with  whom  he  had  been  left  by  a  dying 
mother,  in  the  absence  of  the  father  in  a  distant  State,  it  is  shown 
that  the  child  was  sick,  requiring  and  receiving  the  tenderest 
nursing,  and  that  the  child's  sickness  would  render  it  at  least  peril- 
ous to  attempt  his  removal,  his  sickness  is  a  suflicient  reason  for 
refusing  the  relief  sought.     Ex  parte  Murphy,  409. 

2.  Same. — Should,  however,  the  child's  health  become  established,  the 

application  can  be  renewed;  but  it  further  appearing  that  the  fa- 
ther had  been  intemperate,  and  evidence  introduced  on  his  behalf 
tending  to  show  that  he  had  reformed,  it  would  seem  that  a  .suffi- 
cient time  should  be  allowed  to  elap.se,  to  test  the  fact  and  sin- 
cerity of  the  father's  reformation,  the  welfare  of  the  child  being  the 
paramount  inquiry.     lb.  409. 

PARTITION. 

1.  Petition  for  sale  of  lands  for  division  among  joint  owners;  jurisdic- 

tional averment. — An  application  to  the  probate  court  under  the 
statute,  for  the  sale  of  lands  owned  by  tenants  in  common,  for  di- 
vision among  the  owners,  "  must  set  forth  the  names  of  all  the 
persons  interested  in  the  property  "  sought  1o  be  sold.  This  is  a 
jurisdictional  averment;  and  an  order  of  sale  granted  on  an  api)li- 
cation  which,  on  its  face,  shows  that  it  has  failed  to  set  forth  the 
names  of  all  the  persons  interested  in  the  property,  is  void,  and  a 
purchaser  at  a  sale  made  thereunder  acquires  no  title.  McCorkle 
V.  Rhea,  213. 

2.  Same. — Hence,  an  order  for  the  sale  of  lands,  in  such  case,  granted 

on  the  application  of  the  administrator  of  a  deceased  tenant  in 
common,  which  avers  that  his  intestate  owned,  in  his  life-time,  a 
designated  undivided  interest  in  the  lands,  but  does  not  set  ff;rth 
the  names  of  the  persons  who  owned  such  interest  at  the  time  of 
the  application,  or  to  whom  it  descended  on  the  death  of  the  intes- 
tate, is  void ;  and  the  title  of  the  heirs  is  not  divested  by  a  sale 
made  under  such  order.     lb.  213. 

See  Chancery,  25-28. 

PARTNERSHIP. 

1.  Admissions  of  one  partner  after  dissolution  against  the  other  incom- 

petent.— The  admissions  of  one  partner,  made  after  a  dissolution  of 
the  partnership,  and  after  he  had  transferred  his  inteiest  to  his 
copartner,  are  not  admissible  in  evidence  against  the  latter,  in  a 
suit  between  him  and  a  debtor  of  the  partnership.  Jeffries  v.  Cas- 
tleman,  2G2. 

2.  Whether  created,  how  determined. — In  determining  whether  a  part- 

nership exists,  as  between  the  parties  themselves,  or  in  controver- 
sies not  involving  the  rights  of  third  parties  who  have  dealt  with 
them  as  partners,  the  intention  of  the  parties  is  the  single  question 
for  consideration  ;  and  when  the  contract  is  in  writing,  the  inten- 
tion must  be  collected  from  its  words,  aided,  if  there  be  ambiguity 
in  its  terms,  by  resort  to  the  circumstances  under  which  it  was 
made,  the  relative  situation  of  the  parties,  the  occasion  giving  rise 
to  the  contract,  and  the  objects  and  purposes  to  be  accomplished. 
Tayloe,  Adm'r,  v.  Bush,  432. 

3.  Test  of,  and  exception  thereto. — While  the  test  of  a  partnership  gen- 

erally is,  whether  there  is  a  community  of  interestj  a  participation 
in  losses  and  profits,  this  test  does  not  apply,  when  a  party,  with- 
44 
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out  interest  in  the  capital  or  business,  is  merely  to  be  compensated 
for  his  services  from  the  profits  resulting  from  a  common  adven- 
ture or  enterprise.  In  such  case,  the  relation  of  the  parties  is  that 
of  tenants  in  common  in  the  results  of  the  joint  adventure  or  en- 
terprise, and  not  that  of  partners.     lb.  4^2. 

See  Attachment,  1 ;  Attachment  Bond,  9-11. 
PAYMENT.    See  Chanceky,  32,  34;  Landlord  and  Tenant,  1  (ft). 
PASSENGER.     See  Common  Carriek,  1-4. 
PLEADING  AND  PRACTICE. 

1.  Action  against  common  carrier  for  failure,  to  deliver  baggage;  when 

description  of  baggage  sufficient. — In  an  action  by  a  passenarer 
against  a  common  carrier  for  damages  for  failure  to  deliver  baggage, 
a  description  of  the  baggage  in  the  complaint  as  "one  trunk,"  con- 
taining designated  articles  of  jewelry  and  merchandise,  and  "  cloth- 
ing and  persona!  wearing  apparel,"  is,  on  demurrer,  sufficiently 
certain. — Montgomerg  &  Eufaula  Ry.  Co.  v.  Culver  587. 

2.  Same;  what  a  fatal  variance  between  allegation  and  proof  of  con- 

tract.— Where,  in  an  action  by  a  passenger  against  a  corporation 
operating  an  intermediate  line  of  railroad,  for  damages  for  the 
faihire  to  deliver  baggage,  the  contract  is  alleged  to  have  been 
made  with  the  defendant  for  the  transportation  of  the  baggage  to 
a  designated  point,  which  is  situate  on  the  last  connecting  line,  to 
be  there  delivered  to  the  plaintiff,  and  the  proof  shows  that  the 
contract  was  made  with  tiie  company  operating  the  first  connecting 
line,  and  is  an  agreement  on  the  part  of  tiie  defendant  for  the 
transportation  and  delivery  of  the  baggage,  not  to  the  plaintiff  at 
the  point  of  destination,  but  to  the  company  operating  the  last 
connecting  line,  there  is  a  variance  between  the  allegations  and 
proof,  which  is  fatal  to  the  right  of  recovery.     lb.  5S7. 

3.  Variance. — If  redundant  allegations  are  introduced  into  pleadings, 

and  they  are  descriptive  of  that  which  is  material,  a  variance  be- 
tween the  allegations  and  proof  is  fatal,  of  the  same  consequence 
as  a  variance  between  the  allegation  of  an  essential  fact,  and  the 
proof  of  that  fact.     Gilmer  v.  Wallace,  220. 

4.  As  to  variance,  see,  also.  South  &  North  Ala.  R.  R.  Co.  v.  Schaufler, 

136. 

5.  When  averment  in  complaint  mere  descriptio  personse. — Where,  in  an 

action  against  a  judge  of  probate  for  issuing  a  marriage  license  to 
a  minor,  etc.,  under  section, 2681 ,  as  it  originally  stood,  the  com- 
plaint describes  tlie  minor  to  wh.  im  tiie  license  was  issued  by 
her  name,  and  the  further  designation,  that  she  is  the  plaintiff's 
daughter,  the  latter  words  are  mere  descriptio  persomc,  which  it  is 
not  necessary  to  prove,  the  original  statute  authorizing  a  recovery 
of  the  penalty  by  any  person  who  elected  to  sue  for  it.  Roberts  v. 
Pippen,  103. 

6.  Pleading  and  practice ;  when  allegations  of  time  not  material. — Alle- 

gations of  time,  when  not  descriptive  of  the  subject  of  the  action, 
are  not  required  to  be  proved  strictly  as  alleged  ;  and  hence,  in  an 
action  on  an  account,  the  faihire  of  the  plaintifl' to  prove  the  exact 
date  when  the  account  became  due,  is  not  a  fatal  variance.  Iluck- 
qbee  v.  Shepherd,  342. 

7.  Suit  on  contract  by  telegraph  company  for  delivery  of  message. — If  an 

agent,  in  delivering  and  payingfor  a  message  to  be  forwarded, 
discloses  the  name  of  his  principal,  for  whom  he  is  acting,  the 
contract  fbr  the  transmission  and  delivery  of  the  message  being 
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oral,  this  makes  it  the  principal's  contract,  upon  whicli  he  can, 
and  should  sue  in  his  own  name.  Daughtery  v.  Am\  Union  Tel. 
Co.,  168. 

8.  Plea  of  want  of  consideration;  when  not  available  as  defense. — It  was 

held  that,  under  the  facts  in  this  case,  as  hypothetically  stated  in 
charges  given  at  the  plaintiff's  request,  the  plea  of  a  want  of  con- 
sideration in  the  note  or  bond  sued  on  was  not  availal)le  to  the  de- 
fendants.    Smith  V.  Freeman  <fe  Bynum,  285. 

9.  Recoupment  of  damages ;   statutory  provisions. — The  act  approved 

January  25th,  1879,  entitled  "An  act  to  provide  the  mode  of  pro- 
cedure in  cases  in  which  the  claim  of  recoupment  of  damages  is 
.  interposed"  (Pamph.  Acts  1878-9,  p.  154),  does  not  add  to  or 
enlarge  the  class  or  number  of  claims  or  demands  which  may  be 
the  subject  of  recoupment,  but  only  authorizes  a  judgment  for  the 
defendant  for  anv  excess  of  damages  over  and  above  the  plaintiff's 
claim,  as  under  tlie  plea  of  set-off.  Martin,  Durnee  tt*  Co.  v.  Brown, 
Shipley  &  Co.,  44^. 

10.  Same;  what  demands  may  be  recouped. — In  an  action  ex  contractu, 

the  defendant  can  not  claim  a  recoupment  of  damages  on  account 
of  defamatory  words,  written  or  spoken,  published  of  him  by  the 
plaintiff,  though  they  may  relate  to  the  contract  sued  on,  its  subject- 
matter,  or  breach.     76.  44^- 

11.  Plea  in  abatement :  mtist  give  plaintiff  a  better  writ. — While,  under 

the  statute,  a  plea,  whether  in  bar  or  in  abatement,  is  sufficient,  if 
the  facts  are  so  stated  that  a  material  issue  can  be  taken  thereon, 
the  rule  still  prevails  that  a  plea  in  abatement  must  give  the 
plaintiff  a  better  writ,  this  being,  in  such  plea,  essentially  matter 
of  substance.    'Mohr  v.  Chaffe  Bros.  &  Co.,  387. 

12.  Replication  of  statute  of  limitations  to  plea  of  set-off ;  ivhen  demur- 

rable.— The  statute  of  limitations  can  not  defeat  a  plea  of  set-off, 
unless  the  bar  was  complete  when  the  plaintiff's  cause  of  action 
accrued  (Code,  1876,  §  2996) ;  and  a  replication  setting  up  the 
statute  is  bad  on  demurrer,  when  it  appears  from  the  complaint 
and  plea,  that  the  bar  was  not  complete  when  the  plaintiff's  cause 
of  action  accrued.     Jeffries  v.  Castleman,  262. 

13.  Motion  to  exclude  illegal  evidence;  when  may  be  made. — A  motion  for 

the  exclusion  of  evidence,  which  is  not  merely  secondary,  but  in 
itself  illegal  or  irrelevant,  may  be  entertained  at  any  stage  of  the 
cause  prior  to  the  retirement  of  the  jury.     Warren  v.  Wagner,  188. 

14.  Failure  to  write  "  given"  on  charge  ;  effect  of. — The  omission  of  the 

presiding  judge  to  write  "  given  "  upon  instructions  requested  by 
the  defendant  in  a  criminal  case,  and  given  to  the  jury,  as  required 
by  the  statute,  is  not  an  error  of  which  advantage  can  be  taken  on 
a  motion  in  arrest  of  judgment.     Holley  v.  State,  14- 

15.  Verdict;  form  of  may  be  corrected  by  the  court. — While  the  court  can 

not  dictate  to  a  jury  the  verdict  they  should  return,  it  may,  after 
the  verdict  has  been  returned,  direct  them  to  put  it  in  projier 
form,  and,  to  this  end,  may  instruct  them  as  to  what  that  form 
should  be.      Wortham  v.  Gurley,  356. 

16.  When  statement  of  counsel,  in  argument  before  jury,  a  reversible 

error,  see  East  Tenn.,  Va.  A  Ga.  R.  R.  Co.  v.  Bayliss,  466. 

See  Attachment;  Certiorari;  Detinue;  Ejectment;  Slander; 
Trial  op  Right  op  Property  ;  Trover. 

PRINCIPAL  AND  AGENT.     See  Agency. 

RAILROADS. 

1.  Care  and  diligence  in  running  trains. — The  rule  governing  the  duty 
and  liability  of  railroad  companies  in  running  their  trains  is,  that 
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their  employees  must  bestow  on  the  service  that  degree  of  care 
and  diligence  which  very  careful  and  prudent  persons  give  to  their 
own  affairs  of  similar  magnitude  and  delicacy;  Ala.  Great  Sou. 
R.  R.  Co.  V.  Mc Alpine  tfc  Co.,  113.  _ 

2.  Presumption  of  negligence. — When  injury  has  been  shown  to  have 

been  inflicted  by  a  railroad  company,  in  the  running  of  trains,  the 
burden  is  shifted  to  the  company  to  repel  the  imputation  of  negli- 
gence, by  proof  sufhcient  to  establish  a  prima  facie  case  of  proper 
diligence.     Ih.  113. 

3.  Non-observance  of  statutory  rale  ;  liability  resulting  from. — It  is  the 

duty  of  employees  of  railroad  companies  to  observe  the  statutory 
regulations  as  to  blowing  whistles,  etc.  (Code,  1876,  §  1699) ;  and 
in  case  of  injury  done  by  a  running  train,  which  could  be  reasona- 
bly traced  to  a  non-observance  of  these  regulations,  it  becomes  the 
duty  of  the  company  to  prove  that  they  had  been  complied  with  ; 
but  this  principle  can  not  be  extended  to  such  injuries  as  are  not 
caused  by  the  non-observance  of  the  regulations.     lb.  113. 

4.  Diligence  required  of,  in  running  trains. — The  law  does  not  require 

that  a  railroad  company,  in  its  management  of  a  running  train, 
should  attempt  the  impossible  in  order  to  prevent  injury  or  acci- 
dent ;  yet,  it  must  resort  to  the  necessary  appliances  to  prevent 
injury  or  accident,  so  long  as  there  is  hope;  and,  when  sued,  the 
onus  is  on  the  company  to  show  the  utter  fruitlessness  of  any  at- 
tempt that  might  be  made,     lb.  113. 

5.  When  company  not  liable  for  injury  to  stock. — If  a  moving  train  of  a 

railroad  companj^  has  a  proper  head-light  and  brakes  in  good  order, 
is  skillfully  officered,  is  not  running  at  undue  speed,  and  the 
officers  and  agents  directing  the  movements  of  the  train  are  atten- 
tive and  vigilant,  and  guilty  of  no  negligence,  then,  if  by  reason  of 
the  weather,  or  other  unavoidable  hinderance,  an  animal  on  the 
track  is  not  seen  until  it  is  too  late  to  save  it  by  the  use  of  the  ap- 

f)liances  belonging  to  the  train,  the  company  is  not  liable  for  the 
OSS  or  injury.     lb.  113. 

6.  Liability  for  interest  on  damages  for  injury  to  stock. — A  charge  in- 

structing a  jury,  in  a  case  against  a  railroad  company  to  recover 
damages  for  killing  stock,  that  if  they  found  the  issues  in  favor  of 
the  plaintiff,  they  should  ascertain  the  value  of  the  stock  killed, 
and  return  a  verdict  therefor,  with  interest  thereon  from  the  date 
of  the  loss  to  the  time  of  the  trial,  is  free  from  error.     lb.  113. 

7.  Liability  of  railroad  company  for  injury  to  stock  ;  when  omitted,  duty 

fails  to  confer  right  of  recovery. — A  railroad  company  is  not  neces- 
sarily liable  for  injuries  done  to  stock,  on  proof  tracing  some  acts 
of  omitted  duty  to  the  company's  employees;  if  the  omitted  duty 
did  not  cause,  or  in  any  way  contribute  to  the  injury,  its  omi.ssion 
confers  no  right  of  recovery.  East  Tenn.,  Va.  ifc  Ga.  R.  R.  Co.  v. 
liayliss,  400. 

8.  Same. — Nor  is  it  necessary  that  the  company's  employees  shall  at- 

tempt the  impossible ;  and  hence,  if,  without  fault  of  such  em- 
ployees, a  danger  is  not,  and  can  not  be  discovered  until  all  ap- 
pliances known  to  the  best  regulated  railroad  motive  power  are 
clearly  powerless  to  avert,  or  mitigate  the  injury,  then  a  failure  to 
apply  such  useless  agencies  imposes  no  liability ;  and  particularly 
would  this  be  the  case,  if,  by  attempting  the  impossible,  the 
chances  of  another  or  greater  peril   would  be  increased.     lb.  4(>i>. 

9.  Same. — The  engineer,  while  attending  to  the  other  wants  of  his  train, 

must  be  constantly  on  the  lookout  for  obstructions  on  the  track  ; 
and  this  requirement  is  met,  when  he  bestows  on  the  service  that 
steady,  regular  care  and  watchfulness  which  his  other  duties  would 
allow  a  very  careful  and  prudent  person  to  give  to  it.     lb.  406. 
See  Common  Carbieks  ;  Ejectment,  4-7 . 
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RECOUPMENT.     See    Landlord    and  Tenant,  13  ;    Pleading    and 
Practice,  9,  10. 

REFORMATION.     See  Chancery,  38. 

RENTS. 

1.  Rent  an  incident  to,  and  passes  with  the  reversion. — Rent  is  an  inci- 

dent to  the  reversion  and  passes  with  it,  in  the  absence  of  an  ex- 
press reservation  in  the  transfer  or  assigrnnent,  whether  the  trans- 
fer or  assignment  is  the  voluntary  act  of  the  lessor,  or  results  by 
operation  of  law,  and  whether  it  is  an  absolute  conveyance  or  a 
mortgage.     Coffey  v.  Hunt,  236. 

2.  When  bill  in  equitij  can  not  be   maintained  for  rent. — Where   land 

was  rented  for  a  part  of  the  crop,  and  the  tenant,  after  the  rent  be- 
came due,  delivered  the  part  of  the  crop  stipulated  to  be  paid  by 
him  as  rent  to  a  third  party,  who  received  it  with  notice,  but  under 
claim, — held,  that  a  bill  in  equity  can  not  be  maintained  by  an  as- 
signee of  the  landlord  against  the  tenant  and  the  party  receiving 
the  rent,  for  its  recovery,  he  having  a  clear,  adequate  and  complete 
remedy  at  law.     lb.  236. 

3.  Motion  for  rents  accruing  after  judgment  in  real  action  ;  statute  of 

limitations. — A  motion  under  the  statute  by  the  plaintiff  in  a  real 
action  for  rents  accruing  after  judgment,  and  before  delivery  of 
possession  (Code,  §  2958),  is  a  substitute  for  an  action  for  mesne 
profits,  is  in  the  nature  of  a  suit  for  use  and  occupation,  or  for 
arrears  of  rent,  and  belongs  to  the  class  of  actions  which  are  barred 
bj'  the  statute  of  limitations  of  six  years,  (Code,  ^  3226).  Kirk- 
land  V.  Trott,  321. 

See  E.fECTMENT,  3  ;  Landlord  and  Tenant,  6,  7,  12,  13,  17-21 ; 
Mortgage,  1;  Tenants  in  Common,  3-5. 

RULE  OF  REPOSE. 

1.  When  presumption  of  payment  of  purphase-money  of  land  indulged 
from  lapse  of  time,  see  Kelly  v.  Hancock,  229. 

See  Chancery,  2. 
SALES. 

1.  Judicial  sale;  when  void. — A  sale  of  property  under  void  process  is 

a  nullity,  and  confers  no  title  on  the  purchaser.  Meyer  v. 
Hearst,  390. 

2.  When  contract  of  sale  executory,  see  Fry  v.  Mobile  Savings  Bank, 

473. 

See  Ambiguity,  2. 

SELMA,  CITY  COURT  OF. 

1.  Authority  to  issue  remedial  writs. — The  City  Court  of  Selma,  being, 
by  the  express  terms  of  the  statute  creating  it,  clothed  with  "the 
authority  to  issue  writs  of  injunction,  mandamus,  certiorari,  pro- 
hibition, ne  exeat,  and  all  other  remedial  writs,"  has,  under  the 
well  defined  legislative  policy  of  this  State,  intended  to  expedite 
the  administration  of  justice,  the  authority  to  issue,  or  order  the 
issue  of  such  writs,  returnable  into  any  court  of  the  State  having 
jurisdiction  of  them.  East  &  West  li.  R.  Co.  v.  East  Tenn.,  Va.  d* 
Ga.  R.  R.  Co.,  275. 

SET-OFF.    See  Pleading  and  Practice,  12. 
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1.  Action  against  sheriff  for  failure  to  make  money  on  execution;  meas- 

ure of  damages. — In  an  action  against  a  sheriff  and  the  sureties  on 
his  official  bond  for  failing  to  make  the  money  on  an  execution, 
the  actual  injury  sustained  is,  in  the  absence  of  statutory  regula- 
tion, the  measure  of  damages ;  and  hence,  it  is  comjietent  for  tlie 
defendants  to  sliow  that  the  plaintiff  has  sustained  no  injury. 
Abbott,  Doirning  d:  Co.  v.  Gillespy,  ISO. 

2.  Same;  what  may  he  shown  in  defense. — It  is  competent  for  the  de- 

fendants, in  defense  of  such  an  action,  to  show  that  the  defendant 
in  execution  had  no  property  subject  to  levy  and  sale  under  execu- 
tion at  law  ;  or  that  Ids  property  was  encumbered  by  mortgage  or 
other. lien,  of  the  existence  of  which  the  plaintiff  was  chargeable 
with  notice.     76.  ISO. 

3.  Same;  when  prior  execution  no  defense. — But  it  is  no  defense  to  such 

an  action,  that  the  sheriff  had  in  his  hands  anollier  and  prior  exe- 
cution against  the  debtor,  unless  that  execution  had  been  actually 
levied.     lb.  180. 

4.  Same;  failure  to  levy  on  cvempt  property. — While  the  statute  does 

not  make  it  the  absolute  and  imperative  duty  of  a  sheriff  to  levy 
upon  exempt  property,  where  the  debtor  has  failed  to  file  his  de- 
claration and  claim  in  the  office  of  the  probate  judge,  it  is  the  safer 
policy  for  him  to  make  the  levy,  thereby  enabling  the  creditor  to 
contest  the  claim  of  exemption  under  the  provisions  of  the  statute, 
as,  on  his  failure  or  refusal  to  levy  upon  such  property,  when 
shown  to  have  been  in  the  debtor's  possession,  he  assumes  the 
burden  of  proving  that  it  was  in  fact  exempt.     lb.  ISO. 

5.  Same;  admissibility  of  evidence. — A  sheriff,  in  an  action  against  him 

for  failing  to  make  the  money  on  execution,  may  testify  as  a  wit- 
ness for  himself,  that  he  made  diligent  search  for  property  belong- 
ing to  the  defendant  in  execution,  and  found  none ;  but  he  can  not 
testify  that  he  returned  several  executions  against  such  defendant 
"no  property  found,"  unless  he  first  lays  a  proper  predicate  for 
the  introduction  of  secondary  evidence  of  the  existence  and  con- 
tents of  the  executions.  lb.  180. 
C.  Same;  proof  of  insolvency . — The  insolvency  of  the  defendant  in  ex- 
ecution in  such  case,  can  not  be  testified  to  as  a  collective  fact,  it 
being  a  legal  conclusion  deducible  from  facts  and  circumstances  in 
evidence  ;  but  it  may  be  shown  by  evidence  of  the  issue  of  execu- 
tions on  other  judgments  against  the  defendant  in  execution,  and 
of  the  returns  thereon  of  "  no  pro])erty  fouml."     lb.  180. 

7.  Same;  what  no  defense. — It  is  no  defense  to  an  action  against  a 

sheriff  for  failing  to  make  the  money  on  execution,  that  he  declined 
to  levy  on  proi)erty  in  the  possession  of  the  exec-ution  debtor,  be- 
cause he  honestly  believed  that  it  was  exempt;  and  hence,  evi- 
dence of  that  fact  is  inadmissible  for  him.     lb.  ISO. 

8.  Same;  when  claim  of  exemption  admissible  for  sheriff. — In  such  ac- 

tion, a  claim  of  exemption,  properly  verified  and  filed  in  office  of 
probate  judge  after  the  issue  of  the  execution,  but  before  any  levy 
18  made,  by  the  defendant  in  execution,  covering  all  the  property 
found  in  his  possession,  is  competent  evidence  for  the  defendant; 
as  such  claim  is  made  by  statute  prima  facie  evidence  of  its  cor- 
rectness as  against  the  debtor's  creditors.     lb.  180. 

9.  Trespass   against   officer   levying   process;    knowledge   of   plaintiff's 

claim  as  showing  malice. — Ordinarily,  the  fact  that  a  sheriff  or 
other  ministerial  officer,  acting  under  legal  process,  seize-*  proi)erty 
with  a  knowledge  that  it  is  not  subject  to  seizure,  either  because  it 
is  the  property  of  a  stranger,  or  because  it  is  exempt  by  law,  is  a 
circumstance  indicative  of  malice,  or  of  that  degree  of  reckless- 
ness which  is  the  e<iuivalent  of  malice;  and,  in  an  action  of  tres- 
pass against  him,  evidence  of  the  fact  is  admissible,  that  the  jury 
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may  determine  whether  they  will  award  vindictive,  in  addition  to 
actual  damages.     Alley  v.  Daniel,  403. 

10.  Same;  when  knouledije  of  plaintiff's  claim   immaterial. — But  where 

the  officer  seizing  the  property  is  indemnified,  it  being  his  duty  to 
proceed,  although  he  may  know  that  the  property  is  not  subject  to 
the  process,  evidence  of  such  knowledge  on  his  part  is  irrelevant 
and  inadmissible.  In  such  case,  if  the  officer  acts  in  good  faith, 
and  there  are  no  circumstances  of  aggravation,  no  facts  indicative 
of  a  bad  motive,  nothing  more  than  information  that  the  property 
is  not  subject  to  the  |)rocess,  compensatory  damages  alone  can  be 
recovered.     Ih.  403. 

11.  Same;  evidence  of  knowledge. — But  in  cases  where  the  officer's  in- 

formation or  knowledge  is  material,  the,  practice  of  introducing 
ex  parte  affidavits  made  by  the  plaintiff  and  others,  and  exhibited 
to  the  officer  prior  to  the  sale,  for  the  purpose  of  proving  such  in- 
formation or  knowledge,  is  questioned.     lb.  403. 

12.  Saitie;  when  charge  in   reference  to  vindictive  damages  objectionable. 

In  trespass  de  bonis  asportatis,  a  charge  in  reference  to  vindictive 
damages,  which  gives  to  the  jury  a  discretionary  power  to  award 
them,  without  stint  or  limit,  and  which  leaves  the  jury  without 
any  rule  whatever  by  whicli  to  award  them,  is  objectionable. 
lb.  403. 

13.  Execution  of  process  regular  on  its  face,  though  void  in  fact;  §  3041 

of  Code  construed. — The  statute  providing  that  a  sheriff  or  other 
ministerial  officer  is  justified  in  the  execution  of  process  regular 
on  its  face,  whatever  may  be  the  defect  in  the  proceeding  on  which 
it  was  issued  (Code,  1876,  §  8041),  is  intended  only  for  the  protec- 
tion of  the  officer  executing  the  process,  and  can  not  impart  valid- 
ity to  a  levy  and  sale  made  by  him  under  the  process ;  nor  can  the 
protection  of  the  statute  bo  extended  to  third  parties  who  procured 
the  issue  and  execution  of  the  process.     Meyer  v.  Hearst,  390. 

14.  Fees  for  collecting  money  undi'r  process;  what  service  covered  by. — The 

commissions  allowed  a  sheriff  by  statute  for  collecting  money  on  a 
fieri  facias  include  compensation  for  all  the  acts  of  levy  and  sale 
required  to  effect  the  collection,  and  are  the  same  whether  he  re- 
ceives the  moiiev  from  the  defendant  on  demand,  or  whether  he  is 
put  to  the  trouble  of  levying  and  selling,  in  order  to  "make  the 
money;"  and  the  rule  of  commissions  in  attachment  suits  is  the 
same,  with  the  exception  that  a  small  fee  is  allowed  for  making 
the  levy ;  hence,  no  extra  compensation  can  be  allowed  for  clerk- 
hire,  or  making  the  return.     Kahn,  Wolf  d'  Sons  v.  Locke,  332. 

15.  Allowance  for  removal  of,  and  guard  over  goods   levied  on;   when 

proper. — When  a  stock  of  merchandise  is  levied  on  under  an  at- 
tachment or  execution,  and  it  becomes  necessary  to  remove  it,  and 
to  employ  a  guard  or  watchman,  for  its  preservation,  these  ser- 
vices justify  a  special,  reasonable  allowance  to  the  sheriff,  to  be 
paid  out  of  the  proceeds  of  the  sale.     lb.  332. 

SLANDER. 

1.  Action  for  slander;  ivhen  complaint  insufficient. — In  an  action  for 

slander,  if  the  words  used  are  susceptible  of  two  meanings,  the 
one  harmful  and  the  other  innocent,  if  they  be  ambiguous,  or  un- 
meaning in  the  absence  of  other  stated  facts,  or  if  it  be  charged 
that  they  were  uttered  in  irony,  the  pleader  naist  set  forth  enough 
attecedent  or  attendant  facts  to  raise  the  implication  that  the  of- 
fensive charge  was  intended  ;  merely  aserting  that  the  utt«rer  in- 
tended to  charge  a  particular  crime,  is  not  sufficient,  unless  the 
unaided  words  have  that  import.     Long  v.  Musgrove,  15S. 

2.  Same. — Thus  tested,  it  was  held  that  a  count  in  slander  in  the  com- 

plaint in  this  case  was  insufficient  on  demurrer,    lb.  158. 
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3.  Same;  when  charr/e  free  from  error. — In  an  action  for  slander,  in  charg- 
ing plaintiff  with  the  larceny  of  ballot  boxes,  a  charge  given  at  the 
defendant's  request,  instructing  the  jury  that  "larceny  means  the 
felonious  and  fraudulent  taking  of  another's  property,  with  the 
felonious  intent  to  deprive  the  owner  of  the  property,  or  to  convert 
it  to  his  own  use ;  and  if  the  jury  believe  that  the  words  spoken  by 
the  defendant  were  not  intended  to  convey,  and  did  not  convey  to 
those  who  heard  it  the  meaning  that  the  plaintiff  stole  the  ballot 
boxes  for  such  a  purpose,  and  with  such  felonious  intent,  then  they 
must  find  for  tlie  defendant,"  is  free  from  any  error  of  which  the 
plaintitt' can  complain.     lb.  158. 

SPECIFIC  PERFORMANCE. 

1 .  When  decreed  against  privies. — The  rule  is,  that  when  specific  per- 
formance of  a  contract  would  be  decreed  between  the  original  par- 
ties, it  will  be  decreed  between  all  persons  claiming  by  privity 
under  them,  unless  some  intervening  equity  prevents;  and  a  pur- 
chaser of  land,  with  notice  of  a  prior  executory  ccmtract  for  the 
sale  of  the  same  land,  stands  in  the  shoes  of  his  vendor,  and  holds 
his  acquired  title  as  trustee,  and  subject  to  the  equities  of  the  prior 
purchaser.     Meyer  Bros.  v.  Mitchell,  Jfl5. 

See  Limitations,  Statute  of,  1. 
STATUTES. 

1.  Repeal  of  statutes  by  implication  not  favored. — The  repeal  of  statutes 

by  implication  is  not  favored ;  and,  ordinarily,  the  courts  will  not 
declare  a  prior  statute  to  have  been  repealed  by  a  subsequent  one, 
in  the  absence  of  express  words,  unless  the  provisions  of  the  two 
are  directly  regugnant.     Roberts  v.  Pippen,  I04. 

2.  When  statute  not  repealed  by  implication. — The  act  of  March  Ist,  1881 

(Pamph.  Acts,  1880-1,  p.  31),  amending  section  2681  of  the  Code 
of  1876,  which  prescribes  a  penalty  against  probate  judges  for 
issuing  marriage  licenses  to  minors  in  certain  cases,  after  providing 
that  nothing  contained  in  the  act  should  "affect  the  liability  of 
probate  judges  incurred  for  the  issuance  of  licenses"  prior  to  the 
passage  of  the  act,  repeals  the  section  as  it  then  stood.  This  act 
was  itself  amended  by  the  act  of  February  5th,  1883  (Pamph. 
Acts,  1882-3,  p.  38),  the  provisions  of  which  are  expressly  made 
to  apply  to  "  all  suits  that  hereafter  may  be  brought,  or  which  are 
now  pending  under  section  2681  of  the  Code,  as  amended  "  thereby, 
or  by  the  act  of  Marcli  1st,  1881;  and  which  repeals  "  all  laws 
and  parts  of  laws  in  conflict  with  the  provisions  of  this  act." 
Held,  that  the  act  of  February  5th,  1883,  did  not  repeal  the  saving 
clause  of  the  act  of  March  1st,  1881,  or  affect  a  suit  brought  under 
section  2681,  as  it  originally  stood,  and  pending  on  1st  March,  1881. 
Ih.  103. 

3.  Qui  lam  action  against  judge  of  probate  for  issuing  marriage  license; 

effect  of  amendatory  acts  on  pending  suit. — Neither  the  act  of  March 
i.st,  1881,  amending  section  2681  of" the  Code  of  1876  (Pamph. 
Acts,  1880-81,  p.  31),  nor  the  act  of  February  5th,  1883,  amend- 
ing the  act  of  Marcli  1st,  1881  (Pamph.  Acts,  1882-3,  p.  38),  affected 
the  rights  of  parties  to  an  action  brought  against  a  judge  of  pro- 
bate for  issuing  a  marriage  license  to  a  minor  contrary  to  the 
statute,  under  section  2681,  as  it  originally  stood,  and  pending  at 
the  time  of  the  approval  of  both  of  the  amendatory  acts.  Fulghum 
r.  Roberts,  341. 

4.  Statute  authorizing  relief  of  married  women  from  disabilities  of  cover- 

lure  strictly  construed. — The  statute  conferring  on  the  chancellors 


INDEX.  697 

STATUTES— Co?/ (inwerf. 

of  this  State  power  to  relieve  married  women  of  tlie  disabilities  of 
coverture  (Code,  1876,  §§  2731-32),  is  the  delegation  of  power 
which  is  in  its  nature  not  strictly  judicial,  but  is  a  part  of  the  gen- 
eral prerogative  power  of  the  General  Assembly,  to  define  or  change 
the  legal  status  of  citizens,  upon  whom  the  general  law  had  imposed 
special  disabilities;  and  like  all  other  statutory  powers,  it  must  be 
exercised  in  the  mode,  and  for  the  purposes  the  statute  appoints 
and  declares.     Falk  v.  Hecht,  393. 

5.  Damages  against  corporation  for  killing  minor  rhild  ;  section  2899  of 

the  Code  construed. — Section  2899  of  the  Code  of  1876,  providing 
that  "  when  the  death  of  any  minor  child  is  caused  by  the  wrong- 
ful act  or  omission  of  any  officer  or  agent  of  an  incorporated  com- 
pany, or  private  association  of  persons,  the  father  of  such  child,  or 
if  the  father  be  not  living,  the  mother,  may  maintain  an  action 
against  such  corporation,  or  private  association  of  persons,  for 
such  wrongful  act  or  omission,  and  may  recover  such  damages  as 
the  jury  may  assess,"  creates  a  new  cause  of  action,  is  highly 
penal  in  its  terms,  and  must  be  construed  as  a  penal  statute. 
Smith  V.  Louisville  &  Nashville  R.  R.  Co.,  44^- 

6.  Person  von  compos  mentis ;  statute  17  Edward  2. — The  statute  of  17 

Edward  2,  Ch.  10  and  19,  conferring  on  the  king,  2if>,  parens  pafrix, 
power  to  take  care  of  the  property  of  lunatics  and  idiots,  though 
enacted  before  the  settlement,  or  even  the  discovery,  of  this 
country,  being  inconsistent  with  our  institutions  and  form  of  gov- 
ernment, is  not  of  force  with  us.  Whetstone  v.  Whetstone's  Ex'rs, 
495. 

See  Constitutional  Laav. 
SUMTER,  COUNTY  COURT  OF. 

1.  Trial  by  court  without  jury  ;  when  finding  not  revienmhle  by  this  court. 
When  a  defendant  charged  with  a  misdemeanor  is  tried  by  the 
county  court  of  Sumter  county,  without  the  intervention  of  a  jury, 
under  the  provisions  of  the  statute  regulating  the  trial  of  misde- 
meanors in  that  county  (Pamph.  Acts,  1882-83,  p.  214),  the  decis- 
ion (if  the  court  upon  the  facts  is  equivalent,  in  legal  efTect,  to  the 
verdict  of  a  jury,  and,  in  the  absence  of  statutory  power,  can  not 
be  reviewed  by  this  court  on  appeal.     Calloway  v.  State,  27. 

TELEGRAPH  COMPANIES. 

1.  Liability  of ,  for  failure  to  deliver  message;  measure  of  damages. — The 

proposition  is  fully  sustained  by  the  authorities,  that,  where  a  tele- 
graph company  receives,  and,  for  a  valuable  consideration,  agrees 
to  transmit  and  deliver  a  message,  expressed  in  plain  language, 
directing  the  sale  of  cotton  owned  by  the  sender,  and,  without 
lawful  excuse,  fails  to  transmit  and  deliver  the  message  in  due 
time,  the  sender  can  recover  the  actual  damages  sustained  by  the 
fall  in  the  market-price  of  the  cotton  between  the  time  it  would 
have  been  sold,  if  the  message  had  not  been  delayed,  and  the  time 
it  was  actually  sold ;  qualified,  however,  by  the  further  proposi- 
tion, that  so  soon  as  the  sender  discovers  that  his  message  has  not 
been  forwarded,  it  becomes  his  duty,  within  a  reasonable  time,  to 
take  the  requisite  steps  to  prevent  further  loss,  which  is  usually 
done  by  repeating  the  order  or  direction  to  sell.  Daughtery  v.  Am. 
Union  Tel.  Co.,  168. 

2.  Same;  measure  of  damages  when  message  in  cipher. — The  liability  of 

the  telegraph  company  not  depending  on  the  knowledge  which 
the  operator  may  have  of  the  contents  of  the  message,  the  same 
rule  as  to  the  measure  of  damages  applit  s  even  where  the  raes- 
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sage  is  in  cipher,  and  is  not  expl.iiiicd  to  the  operator,  who  is 
ignorant  of  its  jiurport  and  obji'ct.  Ih.  108. 
3.  Suit  on  contract  by  (eleijraph  company  for  delivery  of  message. — If  an 
agent,  in  deliveiiiig  and  paying  for  the  message  to  be  forwarded 
discloses  tiie  name  of  liis  principal,  for  whom  he  is  acting,  the 
Contract  for  the  transmission  and  delivery  of  the  message  being 
oral,  this  makes  it  the  principal's  contract,  upon  which  he  can, 
and  should  sue  in  his  own  name.     lb.  168. 

TENANTS  IN  COMMON. 

1.  Adverse  possession. — The  seizin  and  possession  of  a  tenant  in  com" 
mon  constitute  the  seizin  and  possession  of  his  co-tenants;  and  an 
uninterrupted  exclusive  possession  by  him  is  not  usually  deemed 
adverse,  unless  accompanied  by  circumstances  indicating  an  ex- 
pulsion or  ouster  of  his  co-tenants.     Brady  v.  Huff,  80. 

2.  Same. — A  public  repudiation  by  a  tenant  in  common  of  his  co-ten- 

ant's title,  and  a  hostile  claim  of  exclusive  ownership  in  iiimself, 
operate  at  once  to  set  in  motion  the  statute  of  limitations  against 
the  co-tenant.     lb.  80. 

3.  Same;    liability    of    tenants    in    common   for   use   and   occupation. 

Where  one  tenant  in  common  forcibly  evicts  another,  or  the  one 
in  jiossessiou'  keeps  tiio  other  out,  or  refuses  to  let  him  enter,  this 
constitutes  an  ouster  which  will  snpport  ejectment;  and  in  such 
action,  the  plaintiff  may  recover  his  share  of  the  value  of  the  use 
and  occupation  wrongfully  withheld  from  him.  Kirkland  v.  Trott, 
321. 

4.  Same;  tenants  in  common;  res  adjudicata. — On  a  motion  under  the 

statute  by  the  plaintiff  in  ejectment  for  rents  accruing  after  judg- 
ment, in  a  ca.se  where  the  parties  are  tenants  in  common,  the  re- 
covery in  ejectment  is  a  conclusive  adjudication  against  the  de- 
fendant, that  he  had  ousted  the  plaintiff.     lb.  S21. 

5.  Same;  effect  of  appeal  from  recovery  in  ejectment,  and  of  supersedeas, 

when  parties  are  tenants  in  common. — Where  one  tenant  in  common 
ol)tained  a  judgment  of  recovery  in  ejectment  against  his  co- 
tenant,  from  which  the  latter  appealed  to  tiiis  court,  and  executed 
a  bond  for  the  purpose  of  superseding  the  judgment,  on  a  motion 
made  by  the  plaintiff  for  rents  accruing  after  judgment,  on  an 
affirmance  in  this  court,  the  defendant  can  not  be  heard  to  say, 
that  the  bond  did  not  operate  as  a  supersedeas,  and,  for  this  reason, 
the  plaintiff  was  not  prevented  from  entering  by  the  appeal.  The 
bond,  in  such  case,  furnished  a  sufficient  excuse  to  the  plaintiff 
for  not  attempting  to  take  possession  pending  the  appeal.     lb.  321. 

6.  Possession  of  personal  property. — The  possession  of  personal  prop- 

erty by  a  tenant  in  common,  in  full  recognition  of  the  rights  of  his 
co-tenant,  is  the  possession  of  the  co-tenant.  Wortham  v.  Gurley, 
356. 

See  Chancery,  25-28 ;  Partition. 

TRESPASS. 

1.  When  charge  in  reference  to  vindictive  damages  objectionable. — In 
trespass  de  bonis  asportatis,  a  charge  in  reference  to  vindictive 
damages,  which  gives  to  the  jurj'  a  discretionary  power  to  award 
them,  without  stint  or  limit,  and  which  leaves  the  jury  without 
any  rule  whatever  by  which  to  award  them,  is  objectionable. 
Alley  V.  Daniel,  403. 

See  Chancery,  48-54;  Sheriff,  9-11. 
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1.  Trial  of  r\ght  of  property  levied  on  under  attachment;  damages^  for 
delay  not  authoriz'd. — The  statute  authorizing?  the  jury  to  awjird 
damages  against  the  claimant  iu  a  trial  of  right  of  property,  if  it 
be  shown  that  the  claim  was  interposed  for  delay  (Code,  §  3343), 
by  its  terms  applies  only  when  there  is  a  levy  of  execution  upon 
the  property;  it  is  incapable  of  application,  when  tlie  levy  is  of 
an  attachment.     Murphy  v.  Butler,  Pitkin  &  Co.,  3S11 

See  Husband  and  Wife,  18-20,  26-27. 

TROVER. 

1.  When  2)Osse!ision  mill  support. — When  personal  property,  in  the  pos- 
session of  tlie  widow,  is  levied  on  and  sold  under  an  execution 
issued  on  a  void  judgment  against  lu-r  deceased  husband,  she  may 
maintain  trover  on  her  possession,  unaided  by  title,  for  a  conver- 
sion of  the  property.     Meyer  v.  Hearst,  390. 

TRUSTS  AND  TRUSTEES. 

1.  Powers  or  trusts;  duration  of. — The  genend  rule  is,  that  powers  or 

trusts  can  not  contu^ue  beyond  the  period  require<l  by  the  purposes 
for  wiiich  they  were  created.     Fox  v.  Storrs,  265. 

2.  Same;  will  conntrned. — A  testator  devised  and  bequeathed  to  his 

widow  the  legal  title  to  all  his  estate,  impressed  with  an  express 
trust  for  the  support,  maintenance  and  education  of  his  children, 
and  coupled  wih  the  power  to  manage  and  control  his  property 
during  her  life  or  widowhood,  or  until  there  should  V)e  a  distribu- 
tion und(>r  the  provisions  of  the  will ;  and  further  provided  for  the 
allotment  to  each  child,  on  marrying  or  attaining  majority,  of  his 
or  her  share  of  the  estate,  the  family  relation  continuing  as  to  the 
others,  ami  for  an  absolute  division  and  distribution  on  the  second 
marriage  of  the  widow. — Held,  tliat  a  general,  discretionary  power 
conferred  on  the  widow  by  the  will  to  sell  ail  or  any  part  of  the 
testator's  estate,  not  limited  to  any  particular  purpose  or  period  of 
time,  terminate<l  on  her  second  marriage,  and  was  incapable  of 
exercise  by  her  thereafter.     lb.  265. 

3.  Continuing  trust;  ivhen  time  does  not  run  against. — When  there  is  a 

continuing  trust,  with  active  duties  required  of,  and  performed  by 
the  trustee,  the  cost  is  analogous  to  a  running,  mutual  account, 
and  time  does  not  rim  against  it;  but  each  act  done  under,  or  in 
recognition  of  the  trust,  is  a  renewal  of  the  obligation  it  imposes. 
Wlietstone  v.  Whetstone'' s  Ex'' rs,  496. 

See  Chancery,  1-7,  21. 

USAGE. 

1.  Usage  as  an  element  of  contract ;  when  admissible. — A  usage  or  cus- 
tom, to  be  admissible  in  explanation  of  the -terms  of  a  contract 
which  are  ambiguous  or  doubtful  in  signification,  must  be  reason- 
able, must  not  contravene  or  displace  any  of  the  general  principles 
of  statutory  or  common  law,  or  vary  or  contradict  the  express 
terms  of  the  contract,  and  must  be  brought  home  to  the  knowl- 
edge of  the  party  sought  to  be  charged,  either  by  proof  of  actual 
notice,  or  by  proof  of  its  existence  sufficiently  long  to  raise  a  pre- 
sumption of  knowledge.  East  Tenn.,  Va.  <&  Ga.  li.  R.  Co.  v.  John- 
ston, 596. 

USE  AND  OCCUPATION.     See  Tenants  in  Common,  3. 
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USURY. 

1.  Action  for  failure  to  enter  satlafartion  of  mortgage;  hoiv  right  of  re- 

covery affected  hg  usurg. — If  the  mortgage  debt  is  usurious,  and  the 
mortgagor  had  fully  paid  the  principal  before  making  the  request 
for  entry  of  satisfaction,  and  of  that  fact  there  is  no  real  ground 
of  contestation,  no  reason  for  substantial  doubt,  the  mortgagee 
can  not  withhold  the  entry  of  satisfaction,  because  the  nominal 
amount  of  the  debt,  including  the  stipulated  interest,  had  not  also 
been  paid.     Scott  v.  Field,  419. 

2.  When  lender  of  money  at  nsurioKS  rate  of  interest  not  a  bona  fide 

purchaser. — W.  &  Co.,  liaving  sold  to  L.  G.  &  Co.  a  bale  of  cotton, 
l)y  mistake  gave  them  a  delivery  order  on  a  warehouseman  for  it 
before  it  was  paid  for.  Afterwards  L.  G.  &  Co.,  without  taking 
actual  contnjl  of  the  cotton,  and  without  presenting  the  delivery 
order  to  the  warehouseman,  paid  for  the  cotton,  and  then  received 
a  secoiKi  di^livery  order  tlierefor  from  W.  &  Co.,  they  not  remem- 
bering tliat  they  had  given  the  first,  and  under  the  second  order 
tlie  cotton  was  sold  by  L.  G..&  Co.  and  delivered  by  the  ware- 
houseman, who  was  in  ignorance  that  an  older  order  was  outstand- 
i'lg.  L.  G.  &  Co.  borrowed  from  C.  $600  on  short  loan,  promising 
him  interest  at  the  rate  of  one  dollar  per  day,  and  at  the  same 
time,  as  security  for  the  loan,  they  delivered  lo  him  delivery  orders 
for  ttertain  bales  of  cotton,  including  the  first  order  given  them  by 
W.  &  Co.  L.  G.  (fe  Co.  did  not  repay  to  C.  the  money  borrowed, 
became  insolvent,  and  the  collaterals  placed  in  pledge  were  insuf- 
ficient to  reimburse  him,  without  resorting  to  the  bale  of  cotton 
for  which  W.  &  Co.  delivered  the  orders.  Held,  in  an  action  on 
the  case  by  C.  aganst  \V.  &  Co.  to  recover  the  value  of  the  bale  of 
cotton,  that  the  loan  of  money  made  by  C.  to  L.  G.  &  Co.  being 
usurious,  C.  is  not  a  bona  fide  purchaser  for  value  in  that  sense 
which  will  enable  him  to  triitmph  over  the  complete  defense  which 
W.  &  Co.  could  make,  if  the  suit  were  bvL.  G.  &  Co.  (Saltmarsh 
V.  Tuthill,  1.3  Ala.  390,  and  Carlisle  v.  Hill,  16  Ala.  398,  reaffirmed 
and  followed.)     Wailes  cO  Co.  v.  Couch,  134. 

3.  Same;  nature  of  defense. — The  defense,  in  such  case,  is  not  usury, 

but  the  improper  and  unauthorized  use  which  L.  G.  &  Co.  made 
of  the  delivery  order,  and  usury  is  invoked  merely  to  preclude  C. 
from  claiming  the  shield  of  a  bona  fide  purchase ;  and  hence,  a 
special  plea  setting  up  the  usury  is  not  required.     lb.  134. 

VENDOR  AND  PURCHASER. 

1.  Vendor'' 8  lien,  when  title  retained;  nature  of. — When  a  vendor  of 

lands  retains  in  himself  the  legal  title,  covenanting  to  convey  it  at 
a  future  day,  upon  condition  that  the  vendee  makes  payment  of 
the  purchase-money,  he  carves  out  his  own  security,  which  is  in 
the  nature  of  a  mortgage,  and  to  which  all  the  esssential  incidents 
of  a  mortgage  attach.     Lowery  v.  Peterson,  109. 

2.  Same  ;  distinction  betuwen,  ivhea  title  conveyed  and  V!hen  retained. 

There  is  a  plain  and  recognized  distinction  between  the  etpiitable 
lien  which -a  vend>)r  of  lauds  has,  when  he  conveys  the  legal  title, 
and  the  security  he  carves  out  for  himself,  when  he  retains  the 
legal  title,  covenanting  to  part  with  it  only  upon  the  payment  of 
the  purchase-money.  In  the  latter  case,  independent  of  statute,  a 
transfer  by  delivery  of  a  note  or  bond  given  for  the  purchase- 
money  passes,  in  equity,  the  security  retained  for  the  debt.  lb. 
W'.). 

3.  Lien  on  lands  for  purchase-money;  u>hen  vendor  can  not  dispute  his 

own  title. — A  vendor  of  lands,  retaining  in  himself  the  legal  title  as 
security  for  the  pnyment  of  the  purchase-money,  can  not,  as  against 
an  assignee  of  a  note  given  for  the  purchase-money,  seeking  to  en- 
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force  the  security,  be  heard  to  dispute  his  own  title,  or  to  aver  that 
he  has  not  an  estate  in  the  premises  co-extensive  with  that  he  has 
covenanted  to  convey.     lb.  109. 

4.  Stipulation  for  forfeiture  in  contract  for  sale  of  land  ;  when  waived. 

A  stipulation  in  a  contract  for  the  sale  of  land,  providing  for  a  forfeit- 
ure of  the  contract  if  the  purchase-money  is  not  paid  as  it  becomes 
due,  and  binding  the  purchaser,  in  the  event  of  forfeiture,  to  pay 
rent,  is  reserved  for  the  benefit  of  the  vendor,  and  may  be  waived 
by  him ;  and  it  is  waived  by  his  accepting  part  payment  of  the 
first  installment  of  the  purchase-money  before  it  is  due,  and  by 
transferring  a  part  of  the  installment  in  payment  of  a  debt.  lb. 
109. 

5.  As  to  burden  of  proof  on  plea  of  bona  fide  purchuase,  see  Barton  v. 

Barton,  400. 

See  Usury,  2,  3. 
VERDICT.     See  Ple.\dino  and  Practice,  15. 

WILCOX,  COUNTY  COURT  OF. 

» 

1.  Trial  of  misdemeanor  without  jtiry. — The  provision  of  the  gener-al" 

law  creating  the  county  court  and  clothing  it  with  jurisdiction  of 
misdemeanors,  that  if  a  trial  by  jury  is  not  demanded,  "  the  judge 
shall  determine  both  the  law  and  facts,  without  the  intervention 
of  a  jury,"  etc.  (Code,  ^  471^),  applies  to  the  jurisdiction  of  the 
countv  court  of  Wilcox  as  enlarged  l)v  the  special  statute  of  Feb- 
ruary'23rd,  1H81.  (Pamph.  Acts,  1880-1,  p.  295.)     Bell  v.  State,  25. 

WATERS. 

1.  Rights  of  proprietors  of  superior  and  inferior  heritage  as  tofiow  of  surface 
water. — While  the  owner  of  higher  lands  has  a  servitude  or  natural 
easement  upon  the  lower  adjoining  land  for  the  discharge  of  all  sur- 
face water  flowing  naturally  from  the  former  on  the  latter,  and  the 
natural  passage  of  such  water  can  not  be  prevented  or  obstructed 
by  the  owner  of  the  lower,  to  the  injury  of  the  higher  land,  this 
servitude  or  easement  extends  only  to  surface  water  arising  from 
natural  causes,  as  by  rain,  and  does  not  authorize  the  proprietor 
of  the  higher  land,  by  the  collection  of  water  into  drains  or  artifi- 
cial channels,  to  precipitate  it  in  increased  quantity  and  volume 
upon,  and  to  the  detriment  of  the  low'er  land.    Crabtree  v.  Baker,  91. 

2.  Proprietor  of  inferior  heritage;  right  to  stop  flow  of  surface  water. 

If  the  owner  of  the  higher  land,  by  drains  or  channels  artificially 
constructed,  collects  the  surface  water  thereon  and  discharges  it, 
in  undue  and  unnatural  quantities,  upon  the  lower  lands,  this 
would  be  an  open  invasion  of  the  rights  of  the  owner  of  the  latter, 
which,  if  suffered  to  continue  without  a  resort  to  legal  remedies 
for  the  period  prescribed  by  the  statute  of  limitations  for  the  re- 
covery of  lands,  would  become  evidence  of  an  adverse  right;  and 
against  this  invasion  he  can  protect  himself  by  placing  obstructions 
in  the  drain  or  channel,  if  thereby  he  does  not  inflict  injury  upon 
innocent  strangers ;  the  rule  being  that,  where  a  party  can  maintain 
an  action  for  a  nuisance,  he  may  enter  and  abate  it.     lb.  91. 

3.  Same;  may  defend  against  injunction  to  remore  obstructions,  without 

proof  of  actual  damage. — In  such  case,  the  owner  of  the  lower 
lands  may  defend  against  a  bill  in  equity  filed  by  the  owner  of  the 
higher  lands,  to  enjoin  the  continuance  of  the  obstructions,  with- 
out proof  of  actual  damage  suflTered  by  him  from  the  water  dis- 
charged through  the  artificial  drains  or  channels.     lb.  91. 

4.  Injury  resulting  from  wrongful  act;  when  wrongdoer  can  not  com- 

plain.— In  such  case,  the  complainant  can  not  b    heard  to  com- 
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plain  because  the  obstructions  have  increased  the  quantity  of 
water  which  would  flow  or  stand  upon  adjacent  roads  used  by  the 
public,  although  causing  peculiar  injury  to  him,  he  bein^  the 
original  wrongdoer,  and  the  injurj^  having  resulted  from  his  own 
wrongful  act  in  flooding  the  defendant's  lands.     76.  91. 

WILLS. 

1.  Construction  of  will ;  what  an  executorial  power,  and  not  a  mere  per- 

sonal trust. — A  testator,  after  providing  for  the  payment  of  debts, 
directed  that  his  estate,  real  and  personal,  should  remain  in  the 
hands  of  liis  wife,  "  to  rear  and  educate  his  throe  children,  and  to 
remain  hers  during  her  life-time  or  widowhood,"  and  that,  in  case 
of  her  marriage,  his  estate,  real  and  personal,  should  be  sold,  and 
the  proceeds  equally  divided  between  her  and  his  three  children. 
Held,  that  the  power  of  sale  expressed  in  the  will  is  not  a  mere 
personal  trust,  to  be  executed  only  by  the  executor,  but  is  a  gen- 
eral power,  unattended  by  any  discretionary  power,  or  evidence  of 
personal  confidence,  which  may  be  exercised,  under  the  statute, 
by  an  administi-fttor  d«  bonis  non.     Watson  v   Martin,  Adm'r,  506. 

2.  Same  ;  conversion  of  realty  into  personalty . — It  was  further  held,  the 

widow  having  married,  that  under  the  will,  as  affected  by  the 
widow's  marriage,  the  children  did  not  take  the  land  as  land,  but 
that  it  was  converted  int(j  personalty,  requiring  the  services  of  a 
personal  representative  for  its  administration.     Ih.  506. 

See  Trusts  and  Trustees. 

WITNESS. 

1.  Contract  attested  by  subscribing  witnesses;  proof  of  execution. — In  a 

suit  in  equity  for  the  specific  performance  of  an  executory  contract 
for  the  sale  of  land,  against  the  vendor  and  another  claiming  under 
him  by  subsequent  conveyance,  the  execution  of  the  contract,  if 
denied  by  the  latter,  must  be  proved,  although  the  denial  is  not 
under  oath ;  and  if  the  contract  is  attested  by  subscribing  witnesses, 
its  execution  must  be  proved  by  one  or  more  of  such  witnesses, 
imless  sufficient  excuse  is  shown  for  not  producing  them.  Meyer 
Bros.  V.  Mitchell,  4^6.  * 

2.  Falsus  in  uno,  falsus  in  omnibus  ;  when  maxim  has  no  application. 

The  maxim,  Falsus  in  uno,  falsus  in  omnibus,  has  no  application 
to  cases  in  which  a  false  statement  is  inadvertently,  ana  not  will- 
fully made  by  a  witness.     Roberts  v.  Pippen,  lOS. 

3.  Re-examination   of  witness  discretionary  ivilji  primary  court. — Re- 

calling and  re-examining  a  witness  in  the  course  of  a  trial  at  law, 
either  in  a  civil  or  criminal  case,  is  a  matter  resting  in  the  sound 
discretion  of  the  primary  court,  and  is  not  revisa^ble  by  this  court 
on  appeal.     Ifobbs  v.  State,  1. 

4.  Infant  of  tender  years;  competency  as  a  witness. — The  sole  reason 

that  infants  of  tender  years  are  not  allowed  to  testify  as  witnesses 
is,  that  they  do  not,  at  the  tiuie  their  testimony  is  offered,  compre- 
hend and  realize  the  danger  and  impiety  of  falsehood  ,  and  hence, 
that  an  infant  was  of  too  tender  years  to  be  sworn,  at  the  time  of 
the  occurrence  of  the  transaction,  about  which  he  is  afterwards 
called  to  testify,  does  not  render  him  incompetent,  but  is  merely  a 
circumstance  that  bears  on  the  weight  of  his  testimony.  Kelly  v. 
State,  21. 

5.  Same. — That  an  infant  female  was  incompetent  to  testify  on  a  former 

trial  of  a  defendant  charged  with  an  attempt  to  have  carnal  knowl- 
edge of  her,  and  was  then  so  adjudged  by  the  court,  does  not 
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afFt'Ct  her  competency  on  a  subsequent  trial  of  the  same  case,  had 
after  new  trial  granted.     lb.  31.  • 

6.  Testimony  of  a  deceased  witness  on  former  trial;  when  may  he  proved. 
The  testimony  of  a  deceased  witness  on  a  former  trial,  when  he 
was  subjected  to  cross-examination,  is  admissible  on  a  subsequent 
trial,  and  may  be  proved  by  any  comi)etent  witness.  Jeffries  v. 
Castleman,  262. 
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